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PREFACE TO THE FIFTH EDITION. 


In preparing this edition the whole of the text has been care- 
fully reconsidered, with reference to later decisions. The most 
important of these is the ruling of the Privy Council, which 
establishes that under the Miiakshara law the holder of an 
impartible Zemindary possesses absolute powers of alienation, 
which cannot be controlled by his sons. The same tribunal 
has also enlarged and explained its former decisions in refer- 
ence to the liability of sons for the debts of their father. 

I have again to thank my publishers, Messrs. Higginbotham 
& Co., for the great care with which they have passed the 
sheets through the press. To save trouble to those who con- 
sult the work I have added a list of cases bearing on the 
subjects discussed ; which have appeared while the edition 
was passing through the press. 


JOHN D. MAYNE. 


Oetoher, 1892. 



PREFACE TO THE THIRD EDITION. 


Since the publication of the last edition of this work, many ne 
materials for the study of Hindu Law have been placed with 
the reach of those, who, like myself, are unable to examine tl 
authorities in their original Sanskrit. Professor Max Miillei 
Series of the Sacred Books of the East has given us transl 
tions of the entire texts of Apastamba, Gautama, and Vishnu, 1 
Dr. Buhler and Dr. Jolly. Mr. Narayen Mandlik has supplii 
us with a translation of the whole of Yajnavalkya, and a m 
rendering of the Mayukha; while the Sarasvati Vilasa and t 
Viramitrodava have been rendered accessible by the labours 
Mr. Foulkes and of Golapehandra Sarkar. 

Judging from an examination of these works, I don 
whether we need expect to receive much more light upon t 
existing Hindu Law from the works of the purely legal write 
They seem to me merely to reproduce with slavish fidelity t 
same texts of the ancient writers, and then to criticise them, 
if they were algebraic formulas, without any attempt to sh 
what relation, if anv, thev have to the actual facts of li 
When, for instance, so modern a work as the Vi rami trod* 
gravely discusses marriages between persons of different easl 
or the twelve species of sons, it is impossible to imagine t 
the author is talking of anything which really existed in 
time. Yet he dilates upon all these distinctions with as nn 
apparent faith in their value, as would be exhibited by 
English Lawyer in expounding the peculiarities of a bil 
exchange. From the extracts given by Mr. Narayen Hand 
I imagine that the modern writers of Western India are m 
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willing to recognise realities than those of Bengal and Benares. 
Probably, much that is useful and interesting might be found 
{amid an infinity of rubbish) in the works on ceremonial law. 
But what we really want is that well informed Natives of India 
should take a law book in their hands, and tell us frankly, under 
each head, how much of the written text is actually recognized 
and practised as the rule of every-day life. The great value of 
Mr. Narayen Mandlik's work consists in the extent to which he 
has adopted this course. His forthcoming work will be looked 
for with the greatest interest by every student of Hindu Law. 

I feel a natural timidity in entering upon the region of 
volcanic controversy which has sprung up around the works of 
Mr. J. H. Nelson. It seems a pity that amid so much with 
which every one must agree, there should be so much more with 
which no one can agree. When he denies that Manu, Yaj- 
navalkya, and the Mitakshara form the recognised guides of 
Dravidian, or even of Sudra life, one is willing to accept the 
statement. But when he goes on to assert that Manu, Yaj- 
navalkya, and the Mitakshara are themselves without authority 
among Sanskrit lawyers, or have authority only among obscure 
and limited sects, one is tempted to ask what possible amount 
of evidence he would consider sufficient to establish the con- 
trary ? Can Mr. Nelson put his finger upon any single law 
book subsequent to the probable dates of Manu afld Yajnaval- 
kya in which those sages are not referred to, not only with 
respect and reverence, but with absolute submission ? If the 
Mitakshara is a work of no authority, how does it happen that 
every pundit in every part of India except Bengal invariably 
cites Vijnanesvara in support of his opinion ? Mr. Nelson's 
grotesque suggestion that the Mitakshara dates from the 17th 
or 18th century is dismissed by M, Barth* one of the greatest 
of living Sanskrit scholars, with the summary remark ; — u Every 
Orientalist who has read Colebrooke will answer, that if that 
admirable inquirer had found nothing better to write about 

• Bevue Critique, 1882, p. 166; the article contain* a thorough examination of 
Air. Nelaon a view*, and aeema to me to be a model of acute, candid, and courteous 
crtlicicm. 
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the Mitakshara, he would not have written a line upon the 
subject.” His proposal that every law suit should commence 
with an exhaustive enquiry as to the legal usages, if any, by 
which the respective parties considered they were bound, is a 
sly stroke of humour which cannot be too much admired. 
Coming from an opponent it might have been considered 
malicious. I fancy that Mr. Nelson, as a Judge, would be the 
first to resist the application of his own proposal. 

An unusual number of important decisions have been 
recorded since the publication of the last edition, and it will 
be seen that several portions of this work have been re- 
written in consequence. The law as to the liability of a son 
for his father’s debts, and as to the father’s power of dealing 
with family property to liquidate such debts, seems at last to 
be settling down into an intelligible, if not a very satisfactory, 
shape. The controversies arising out of the text of the 
Mitakshara defining s|ridhanum appear also to be quieted by 
direct decision, and the conflicting view of woman’s rights 
taken by the Bombay High Court has at last been restricted and 
defined, and made to rest upon inveterate usage, rather than 
upon written law. A single decision of the Privy Council has 
established the heritable right of female Sapindas in Bombay, 
and recognized the all-important principle, that succession 
under the Mitakshara law is based upon propinquity, and not 
upon degrees of religious merit. 

JOHN D. MAYNE. 


TEMPI/*., 
January , 1883. 
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I HA.VK endeavoured in this Work to show, not only what the 
Hindu Law is, but how it came to be what it is. Probably 
many of my professional readers may think that the latter part 
of the enquiry is only a waste of time and trouble, and that in 
pursuing it I have added to the bulk of the volume without 
increasing its utility. It might be sufficient to say, that I have 
aimed at writing a book which should .be something different 
from a mere practitioner's manual. 

Hindu Law has the oldest pedigree of any known system of 
jurisprudence, and even now it shows no signs of decrepitude. 
At this day it governs races of men, extending from Cashmere 
to CapeComorin, who agree in nothing else except their submis- 
sion to it. No time or trouble can be wasted, which is spent 
in investigating the origin and development of such a system, 
and the causes of its influence. I cannot but indulge a hope, 
that the very parts of this Work which seem of least value to 
a practising lawyer, may be read with interest by some who 
never intend to enter a Court. I also hope that the same 
discussions which appear to have only an antiquarian and 
theoretical interest, may be found of real service, if not to the 
counsel who has to win a case, at all events to the judge who 
has to decide it. 

The great difficulty which meets a judge is to choose between 
the conflicting texts which can be presented to him on almost 

b 
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©very question. This difficulty is constantly increased by the 
labours of those scholars who are yearly opening up fresh sources 
of information. The works which they have made accessible 
are, naturally, the works of the very early writers, who had 
passed into oblivion because the substance of their teaching 
was embodied in more modern treatises. Many of these early 
texts are in conflict with each other, and still more are in con- 
flict with the general body of law as it has been administered 
in our Courts. 

An opinion seems to be growing up that we have been going 
all wrong; that we have been mistaken in taking the law from 
its more recent interpreters, and that our only safe course is 
to revert to antiquity, and, wherever it may be necessary, to 
correct the Mitakshara or the Daya Bhaga by Manu, Gautama, 
or Vasishtha. Such a view omits to notice that some of these 
authors are perhaps two thousand years old, and that even the 
East does change, though slowly. The real task of the lawyer 
is not to reconcile these contradictions, which is impossible, but 
to account for them. He will best help a J udge who is pressed, 
for instance, by a text which forbids a partition, or which makes 
a father the absolute despot of his family, by showing him that 
these texts were once literally true, but that the state of society 
in which they were true has long since passed away. This has 
been done to a considerable extent by Dr. Mayr in his most 
valuable work. Das Indische Erbrecht. He seems, however, 
not to have been acquainted with the writers of the Bengal 
school, and of course had no knowledge of the developments 
which the law has received through nearly a century of Judicial 
decisions. I have tried to follow in the course marked out by 
him, and by Sir H. S. Maine in his well-known writings. It 
would be presumption to hope that I have done so with com- 
plete, or even with any considerable success. But I hope the 
attempt may lead the way to criticism, which will end in the 
discovery of truth. 

Another, and completely different current of opinion, is that 
of those who think that Hindu Law, as represented in the 
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Sanskrit writings, has little application to any bat Brahmans, 
or those who accept the ministrations of Brahmans, and that it 
has no hiring upon the life of the inferior castes, and of 
the non- Ary an races. This view has been put forward by 
Mr* Nelson in his tf View of the Hindu Law as administered by 
the Madras High Court.” In much that he says I thoroughly 
agree with him. I quite agree with him in thinking that 
rules, founded on the religious doctrines of Brahmanism, 
cannot be properly applied to tribes who have never received 
those doctrines, merely upon evidence that they are contain- 
ed in a Sanskrit law-book. But it seems to me that the in- 
fluence of Brahmanism upon even the Sanskrit writers has 
been greatly exaggerated, and that those parts of the Sanskrit 
law which are of any practical importance are mainly based 
upon usage, which in substance, though not in detail, is com- 
mon both to Aryan and non- Ary an tribes. Much of the present 
Work is devoted to the elucidation of this view. I also think 
that he has under-estimated the influence which the Sanskrit 
law has exercised, in moulding to its own model the somewhat 
similar usages even of non -Aryan races. This influence has 
been exercised throughout the whole of Southern India during 
the present century by means of our Courts and Pandits, by 
Vakils, and officials, both judicial and revenue, almost all of 
whom till very lately were Brahmans. 

That the Dravidian races have any conscious belief that 
they are following the Mitakshara, I do not at all suppose. 
Nor has an Englishman any conscious belief that his life is 
guided by Lord Coke and Lord Mansfield. But it is quite 
possible that these races may be trying unconsciously to 
follow the course of life which is adopted by the most respect- 
able, the most intellectual, and the best educated among their 
neighbours. The result would be exactly the same as if they 
studied the Mitakshara for themselves. That this really is 
the case is au opinion which I arrived at, after fifteen years* 
acquaintance with the litigation of every part of the Madras 
Presidency. Even in Malabar I have witnessed continued 
efforts on the part of the natives to cast off their own customs 
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. and to deal with their property by partition, alienation, and 
devise, as if it were governed by the ordinary Hindu Law, 
These efforts were constantly successful in the provincial 
Courts, but were invariably foiled on appeal to the Sudder 
Court at Madras, the objection being frequently taken for the 
first time by an English barrister. It so happened that dur- 
ing the whole time of this silent revolt the Sudder Court 
possessed one or more Judges, who were thoroughly acquainted 
with Malabar customs, and by whom cases from that district 
were invariably heard. Had the Court been without such 
special experience, the process would probably have gone on 
with such rapidity, that by this time every Malabar tarwad 
would have been broken up. The revolt would have been a 
revolution. 

A third class of opinion is that of the common-sense English- 
man, whose views are very ably represented by Mr. Cunning- 
ham — now a Judge of the Bengal High Court — in the preface 
to his recent “ Digest of Hindu Law.” He appears to look 
upon the entire law with a mixture of wonder and pity. He 
is amused at the absurdity of the rule which forbids an orphan 
to be adopted. He is shocked at finding that a man’s great- 
grandson is his immediate heir, while the son of that great- 
grandson is a very remote heir, and his own sister is hardly an 
heir at all. He thinks everything would be se£ right by a short 
and simple code, which would please everybody, and upon the 
meaning of which the Judges are not expected to differ. These 
of course are questions for the legislator, not for the lawyer. I 
have attempted to offer materials for the discussion by showing 
how the rules in question originated, and how much would have 
to be removed if they were altered. The age of miracles hn« 
passed, and I hardly expect to see a code of Hindu Law which 
shall satisfy the trader and the agriculturist, the Punjabi and 
the Bengali, the pandits of Benares and Ram ais war am , of 
Umriteur and of Poona. But I can easily imagine a very 
beautiful and specious code, which should produce much more 
dissatisfaction and expense than the law as at present admin- 
istered. 
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I cannot conclude without expressing my painful conscious- 
* ness of the disadvantage under which I have laboured from my 
ignorance of Sanskrit. This has made me completely depend- 
ent on translated works. A really satisfactory treatise on 
Hindu Law would require its author to be equally learned as a 
lawyer and an Orientalist. Such a work could have been pro- 
duced by Mr. Colebrooke, or by the editors of the Bombay 
Digest, if the Government had not restricted the scope of 
their labours. Hitherto, unfortunately, those who have pos- 
sessed the necessary qualifications have wanted either the 
inclination or the time. The lawyers have not been Orientalists, 
and the Orientalists have not been lawyers. For the correc- 
tion of the many mistakes into which my ignorance has led 
me, I can only most cordially say,— Exoriare aliquis nostris ex 
ultor . 

JOHN D. MATNE. 

Inner Temple, 

July , 1878. 
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HINDU LAW AND USAGE. 


CHAPTER I. 


ON THE NATURE AND GRIDIN OP HINDU LAW. 


§ I, Until very lately, writers upon Hindu Law have as- Authority of 

Sanskrit lawyers 

rit texts of the early sages, and the commentaries upon 
hem, but that those sages were the actual originators and 
sunders of that law. The earliest work which attracted 


timed, not only that it was recorded exclusively in the Sans 


European attention was that which is known as the Insti- 
tutes of Manu. People talk of this as the legislation of 
lanu ; as if it was something which came into force on a 
>articular day, like the Indian Penal Code, and which 
lerived all its authority from being promulgated by him. 
Sven those who are aware that it never had any legislative 
mthority, and that it only described what its author be- 
ieved to be, or wished to be, the law, seem to imagine that 
hose rules which govern civil rights among Hindus, and 
which we roughly speak of as Hindu law, are solely of 
Brahmanical origin. They admit that conflicting customs 
r*xist, and must be respected. But these are looked on as 
local violations of a law which is of general obligation, and 
which ought to be universally observed ; as something to 
be checked and put down, if possible, and to be apologised 
for, if the existence of the usage is proved beyond dispute. 


§ 2, On the other hand, those who derived their know- not 
ledge of law not from books, but from acquaintance with 
Hindus in their own homes, did not admit that the Brahma- 
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nical law had any such universal sway. Mr. Ellis, speaking 
of Southern India, says : “ The law of the Smritis, unless 
under various modifications, has never been the law of the 
Tamil and cognate nations ” (a). The same opinion is stated 
in equally strong terms by Dr. Burnell and by Mr. Nelson 
in recent works (5). And Sir H. S. Maine, writing with 
special reference to the North-West of India, says : “ The 
conclusion arrived at by the persons who seem to me of 
highest authority is, first, that the codified law — Manu and 
his glossators — embraced originally a much smaller body of 
usage than had been imagined, and, next , that the customary 
rules, reduced to writing, have been very greatly altered by 
Brahmanical expositors, constantly in spirit, sometimes in 
tenor. Indian law may be in fact affirmed to consist of a 
very great number of local bodies of usage, and of one set of 
customs reduced to writing, pretending to a diviner authority 
than the rest, exercising consequently a great influence over 
them, and tending, if not checked, to absorb them. You 
must not understand that these bodies of custom are funda- 
mentally distinct. They are all marked by the same general 
features, but there are considerable differences of detail ” (c). 


ritten and 
written law 
batantially 
ailar. 


§ 3. I believe that even those who hold to their full extent 
the opinions stated by Mr. Ellis and Mr. Nelson, would 
admit that the earliest Sanskrit writings evidence a state 
of law which, allowing for the lapse of time, is the natural 
antecedent of that which now exists. Also, that the later 
commentators describe a state of things, which, in its gen- 
eral features, though not in all its details, corresponds fairly 
enough with the broad facts of Hindu life ; for instance, in 
reference to the condition of the undivided family, the order 
of inheritance, the practice of adoption, and the like. The 
proof of the latter assertion seems to me to be ample. As 


(a) 2 Sira. H. L. 16ft. See the futwabs of the pundit*, Tndarun v. Hama* 

IS If. I. A. 140. S. 0. S B. L. R. 1 j R. 0. 18 Sutb. (P. O.) 41. 

(b) Introduction to the Deya-Vibhaga, IS ; Varadarajah, 7 ; Nelson's View 
of Hindu Law, Preface aud chap. I ; Nelson's Scientific Study of Hindu Law, 
( 1881 .) 

(c) Village Communities, 52. 
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egards Western India, we have a body of customs, which 
over the whole surface of domestic law, laboriously ascer- 
ained by local inquiry, and recorded by Mr. Steele ; whilst 
nany of the most important decisions in Borrodaile’s Reports 
vere also passed upon the testimony of living witnesses. 

Al 8 regards the North-West Provinces and the Punjab, we 
have similar evidence of the existing usages of Hindus 
proper, Jains, Jats, and Sikhs, in the decisions of the 
Courts of those provinces. As regards other parts of India 

bhe evidence is much more scanty. But it is a matter of 

«» 

every-day experience, that where there exists a local usage 
opposed to the recognised law-books, it is unhesitatingly 
set up, and readily accepted. As for instance, the exclu- 
sion of women from inheritance in Sholapur, and the 
practice of divorce and second marriages of females among 
the Maravers in Southern India. No attempt has ever 
been made to administer the law of the Mitakshara to the 
castes which follow the Marumakatayem law in Malabar, 
and the Alya Santana law in Canara, because it was per- 
fectly well known that their usages were distinct. Else- 
where that law is administered by native Judges, with the 
assistance of native pleaders, to native suitors, who seek 
for and accept it. If this law was not substantially in 
accordance with popular feeling, it seems inconceivable . 
that those who are most interested in disclosing the fact, 
should unite in a conspiracy to conceal it. That there is 
such an accordance appears to me to be borne out by the 
remarkable similarity of this law to the usages of the Tamil 
inhabitants of the north of Ceylon, as stated in the Thesa- 
waleme ( d ). But the question remains, whether these 
usages are of Brahmanical, or of local, origin ? Whether 
the flavour of Brahmanism which pervades them is a matter 
of substance, or of accident? Where usage and Brah- 
manism differ, which is the more ancient of the two ? 


* § 4. It is evident that this question is one of the greatest 
practical importance, and is one which a judge must fre- 


(d) fie© as to thie work, port, § 43. 
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quently, though perhaps unconsciously, answer, before he 
can decide a case. For instance, it is quite certain that 
religious efficacy is the test of succession according to 
Br&hxnanical principles. If, then, one of two rival claim- 
ants appears to be preferable in every respect except that 
of religious efficacy, the judge will have to determine, 
whether the system which he is administering is based on 
Brahmanical principles at all. So as regards adoption. 
A Brahman tests its necessity and its validity, solely by 
religious motives. If an adoption is made with an utter 
absence of religious necessity or motive, a judge would 
have to decide whether religion was an essential element in 
the transaction or not. 

luorit law § 5. My view is, that Hindu law is based upon immemo- 

ied on usage, cus ^ ras ^ which existed prior to and independent of 

Brahmanism. That when the Aryans penetrated into India, 
they found there a number of usages either the same as, or 
not wholly unlike, their own. That they accepted these, 
with or without modifications, rejecting only those which 
were incapable of being assimilated, such as polyandry, in- 
cestuous marriages, and the like. That the latter lived on 
a merely local life, while the former became incorporated 
among the customs of the ruling race. That when Brahma- 
nism arose, and the Brahman writers turned their attention 
to law, they at first simply stated the facts as they found 
them, without attaching to them any religious significance. 
That the religious element subsequently grew up, and en- 
twined itself with legal conceptions, and then distorted them 
in three ways. First , by attributing a pious purpose to acts 
of a purely secular nature. Secondly, by clogging those 
acts with rules and restrictions, suitable to the assumed 
pious purpose. And, Thirdly , by gradually altering the 
customs themselves, so as to further the special objects of 

religion, or policy, favoured by Brahmanism. 

* * 

& .... , ' 

diwet § 6. I think it is impossible to imagine that any body of 

3 usage could have obtained general acceptance throughout 
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India, merely because it was inculcated by Brahman writers, 
or even because it was held by the Aryan tribes. In 
Southern India, at all events, it seems clear that neither 
Aryans nor Brahmans ever settled in sufficient numbers to 
produce any such result (e). We know the tenacity with 
which Eastern races cling to their customs, unaffected by 
the example of those who live near them. We have no 
reason to suppose that the Aryans in India ever attempted 
to force their usages upon the conquered races, or that they 
could have succeeded in doing so, if they had tried. The 
Brahman treatises themselves negative any such idea. 

There is not an atom of dogmatism, or controversy, among 
the old Sutra writers. They appear to be simply recording 
the usages they observed, and occasionally stop to remark 
that the practices of some districts, or the opinions of other 
persons are different (/). The greater part of Manu is ex- 
clusively addressed to Brahmans, but he takes pains to point 
out that the laws and customs of districts, classes, and even 
of families ought to be observed (p). Example and in- 
fluence, coupled with the general progress of society, have 
largely modified ancient usages ; but a w holesale substitu- 
tion of one set of usages for another Appears to me to be 
equally opposed to philosophy and to facts. 

§ 7. The most distinctive features of the Hindu law are Distinctive fea- 
the undivided family system, the order of succession, and ture ? n . ot Bral1 * 

mamcal. 

the practice of adoption. The two latter are at present 
thoroughly saturated with Brahmanism. Its influence upon 
the family has only been exerted for the purpose of break- 
ing it up. But in all cases, 1 think it will be satisfactorily 
shown, that Brahmanism has had nothing whatever to do 
with the early history of those branches of the law ; that 


(#) See Hunter* a Orissa, i. 241*266) Nelson's View, chaps, i. A ii. $ Madura 
Manual, Ft. II., p, U, Ft. II! chap. ii. 

(/) See A past., ii. vi. 14, § 6*9 j Gaut., xxviii. § ‘26,40. Dr. Jolly, referring to 
the difference* of doctrine among the Sutra writers, says “ It is hardly possible 
to trace this diversity of doctrine to another cause than the difference at 
popular usage subsisting between the divers times and countries in which the 
existing Dharmssutr&i had originated.'* (Jolly, { 49.) 

(?) See port, § 40) see M. Muller, A. S. 1* 
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these existed independently of Brahmanism, or even of 
Aryanism ; and that where the religious element has entered 
into, and remodelled them, the change in this direction has 
been absolutely modern. This view will be developed at 
length in the course of the present work. It will be suf- 
ficient here briefly to indicate the nature of the argument. 

§ 8. The Joint Family is only one phase of that tendency 
to hold property in community, which, it is now proved, 
was once the ordinary mode of tenure. The attention of 
scholars was first drawn to this point by the Sclavonian 
Village Communities. But it is now placed beyond doubt 
that joint ownership of a similar character is not limited to 
Sclavonian, or even to Aryan, races, but is to be found in 
every part of the world where men have once settled down 
to an agricultural life (h ) . In India such a corporate system 
is universally found, either in the shape of Village Com- 
munities, or of the simple Joint Family. 80 far from the 
system owing its origin to Brahmanism, or even to Aryanism, 
its most striking instances are found precisely in those pro- 
vinces where the Brahman and Aryan influence was weakest. 
As regards the Village Communities, the Punjab and the 
adjoining districts are the region in which alone they 
flourish in their primitive vigour. This is the tract which 
the Aryans must have first traversed on entering India. 
Yet it seems to have been there that Brahmanism most 
completely failed to take root. Dr. Muir cites various pass- 
ages from the Mahabharata which establish this. The in- 
habitants “who dwell between the five rivers which are 
associated with the Sindhu (Indus) as the sixth,” are de- 
scribed as “ those impure Bahikas, who are outcasts from 
righteousness.” “ Let no Arya dwell there even for two 
days. There dwell degraded Brahmans, contemporary with 
Prajapati. They have no Veda, no Vedic ceremony, nor 
any sacrifice.” There a Bahika, born a Brahman, becomes 
afterwards a Kshatriya, a Vaiciya, or a Sudra, and even- 
tually a barber. And again the barber becomes a Brah- 


W See Level eye Propriftd, and Sir H. 8. Maine’* Work*, pauim. 
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man. And once again the Brahman there is bom a slave. 
One Brahman alone is bora in a family. The other brothers 
act as they will without restraint” (i). And they retain 
this character to the present day, as we shall see that with 
them the religious element has never entered into their 
secular law. Next to the Punjab the strongest traces of 
the Village Community are found among the Dravidian 
races of the South. Similarly as regards the Joint Family. 
It still flourishes in its purest form, not only undivided but 
indivisible, among the polyandrous castes of Malabar and 
Canara, over whom Brahmanism has never attempted to 
cast even the hem of its garment. Next to them, probably* 
the strictest survival of the undivided family is to be found 
in Northern Ceylon, among the Tamil emigrants from the 
South of India. It is only when the family system begins 
to break up that we can trace the influence of Brahmanism, 
and then the break up proceeds in the direct ratio of that 
influence ( k ). 


9. The case of inheritance is even more strongly in 
favour of the same view. The principle that “ the right of 
inheritance, according to Hindu law, is wholly regulated with 
reference to the spiritual benefits to be conferred on the 
deceased proprietor,” has been laid down on the highest 
judicial authority as an article of the legal creed, which is 
universally true, and which it would be heresy to doubt. 
It is strictly and absolutely true in Bengal. It is not so 
elsewhere (l). Among the Hindus of the Punjab, the order 
of succession is determined by custom, and not by spiritual 
considerations (m). Throughout the Presidency of Bom* 
bay, numerous relations, and especially females, inherit, to 
whom no ingenuity can ascribe the slightest religious merit* 
According to the Mitakshara, consanguinity in the male 
line is the test of heirship, not religious merit. All those 

(i) Muir, 8. T., U. 48$. 


(k) 8ee post, chap, vii $ $87 

U) Tbit wu long tince pointed oat by Profettor Wilton* See hi* Work*, ? 
14 Sir H. 8. Maine bat aleo had the hardihood to hint a diabelief of the doc- 
trine- Village Commnnitiee, 58. 

Punjab C attorns, II. Panjab Cuttowary law, ii 100*14$. 
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who follow it® authority accept agnates to the fourteenth 
degree, whose religious efficacy is infinitesimal, in prefer- 
ence to cognates, such as a sister's son, whose capacity 
for offering ^sacrifices ranks very high. The doctrine that 
heirs are to be placed in the direct order of their spiritual 
merit, was announced *for the first time by Jimuta Vahana, 
and has been expanded by his successors. But it rendered 
necessary a complete remodelling of the order of succession. 
Cognates are now shuffled in among the agnates, instead 
of coming after them ; and the very definition of cognates 
is altered, so as to exclude those who are actually named 
as such by the Mitakshara. The result is a system, whose 
essfence is Brahmanism, and whose logic is faultless, but 
which is no more the system of early India, or of the rest 
of India, than the English Statute of Distributions (n). In 
Bengal the inheritance follows the duty of offering sacri- 
fices. Elsewhere the dnty follows the inheritance. 

§ 10. The law of adoption has been even more success- 
fully appropriated by the Brahmans, and in this instance 
they have almost succeeded in blotting out all trace of a 
usage existing previous to their own. There can be no 
doubt that among those Aryan races who have practised 
ancestor-worship, the existence of a son to offer up the 
religious rites has always been a matter of primary import- 
ance. Where no natural-born son exists, a substituted son 
takes his place. This naturally leads to the practice of 
adoption. But apart from all religious considerations, the 
advantages of having a son to assist a father in his life, to 
protect him in his old age, and to step into his property 
$fter his death, would be equally felt, and are equally felt, 
by other races. We know that the Sudras practised adop- 
tion, for even the Brahman i cal writers provide special rules 
for their case. The inhabitants of the Punjab and North- 
West Provinces, whether Hindus proper, Jains, Jats, Sikhs, 
or even Muhammedans, practise adoption, without religious 
rites, or the slightest reference to religious purposes. The 


(ft) A* to the whole of thif, «m chap, xvi, f 460, *t t*q» 
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same may be said of the Tamils in Ceylon. Even the Brah- 
m&nical works admit that the celebration of the name, and 
the perpetuation of the lineage, were sufficient reasons for 
affiliation, without reference to the rescue of Ihe adopters 
soul from Hell. In fact some of the very earliest instances 
mentioned are of the adoption of daughters. This latter 
practice is followed to the present day by the Bheels, cer- 
tainly from no motives of piety, and by the Tamils of Cey- 
lon. There can, I think, be no doubt that if the Aryans 
brought the habit of adoption with them into India, they 
also found it there already ; and that the non- Aryan races, 
at all events, derive it from their own immemorial usage, 
and not from Brahmanical invention. There seems, also, 
every reason to believe, that even among the Aryan Hindus 
the importance now ascribed to adoption is comparatively 
recent. Little is to be found on the subject in the works 
of any but the most modern writers, and the majority of 
the ancient authors rank the adopted son very low among 
the subsidiary sons. The series of elaborate rules, which 
now limit the choice of a boy, are all the offspring of a me- 
taphor ; that he must be the reflection of a son. These rules 
may be appropriate enough to a system which requires the 
fiction of actual sonship for the proper performance of reli- 
gious rites ; but they have no bearing whatever upon affili- 
ation, which has not this object in view, and, as we shall find, 
they are disregarded in many parts of India where the 
practice of adoption is strongly rooted. Yet the Brahmans 
have created the belief, that every adoption is intended to 
rescue the soul of a progenitor from Put, and that it must 
be judged of solely by its tendency to do so. And our tri- 
bunals gravely weigh the amount of religious conviction 
present to the minds of persons, not one of whom probably 
connects the idea of religion with the act of adoption, more 
than with that of procreation (o). 


Mann give* a preference to the eldest §oi», on the ground that he alone 
"** been begotten f r0ln * aonee of duty, ix. § 106, 107* Bee this subject dia- 
cuased at length, posi> ch. v. § 02-95. 
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^iBiSri^ifc § 11. If I am right in the above views, it would follow 
♦ that races who are Hindu by name, or even Hindu by reli- 

gion (p), are not necessarily governed by any of the written 
treatises on law, which are founded upon, and developed 
from, the Smritis. Their usages may be very similar, but 
may be based on principles so different as to make the 
developments wholly inapplicable. Possibly all Brahmans, 
however doubtful their pedigree, may be precluded, by a 
sort of estoppel, from denying the authority of the Brahma- 
nical writings which are current in their district ( 5 ). But 
there can be no pretence for any such estoppel with regard 
to persons who are not only not Brahmans, but not Aryans. 
In one instance, a very learned judge, after discussing a 
question of inheritance among Tamil litigants, on the most 
technical principles of Sanskrit law, wound up his judgment 
by saying, “ I must be allowed to add that I feel the gro- 
tesque absurdity of applying to these Maravers the doctrine 
of Hindu Law. It would be just as reasonable to give them 
the benefit of the Feudal Law of real property. At this late 
day it is however impossible to act upon one’s consciousness 
of the absurdity” (r). I must own I cannot see the impos- 
sibility. In Northern and Western India, the Courts have 
never considered themselves bound to apply these principles 
to sects who did not profess submission to the Smritis . In 
the case of the Jains, for instance, research has established 
that their usages, while closely resembling those of ortho- 
dox Hinduism, diverge exactly where they might be expect- 
ed to do, from being based on secular, and not on religious, 
principles (s). The Bengal Court, as might be anticipated, 
is less tolerant of heresy. But it is certainly rather start- 
ling to find it assumed as a matter of course that the natives 
of Assam, the rudest of our provinces, are governed by the 
Hindu law as modified by Jimuta Vahana ( t ). It would be 

(t>) Many of the Dravidian races, who are called H indue, are worshipper* of 
snakes and devils, and are as indifferent to Vishnu and 8iva as are tbs inhabit* 
ants of Whitechapel. 

(g) See Qopalayyan v. Raghupatiayyan, 7 Mad. H. C. 255. 

(r) Holloway, J., Muttu Vina v. Dorasinga, 6 H ad. H, 0. 341. 

(s) Post , | 44. 

(t) Deepo Debia v. Oobindo Deb, 16 Butb., 42 j 8. 0. 11 8, L. B. 181. 
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cunous to enquire whether there was any reason whatever 
for this belief, except the fact that appeals lay to the High 
Court of Bengal. It is a singular and suggestive circum- 
stance that the Oriya chieftains of Orissa and Granjam, who 
are identical in origin, language and religion, are supposed 
to follow different systems of law ; the system ascribed to 
each being precisely that which is most familiar to the 
Courts to which they are judicially subject ( u ). 

§ 12. On the other hand, while I think that Brahmani- Brahmanism ha* 
cal law has been principally founded on non-Brahmanical modifi6 * 
customs, so I have little doubt that those customs have been 
largely modified and supplemented by that law. Where 
two sets of usage, not wholly reconcilable, are found side 
by side, that which claims a divine origin has a great ad- 
vantage in the struggle for existence over the other (r). 

Further, a more highly developed system of law has always 
a tendency to supplant one which is less developed. A very 
little law satisfies the wants of rude communities. As they 
advance in civilization, and new causes of dispute arise, 
they feel the necessity for new rules. If they have none of 
their own, they naturally borrow from their neighbours. 

Where evidence of custom is being given, it is not uncom- 
mon to find a native saying, “ We observe our own rules. 

In a case where there is no rule w T e ask the pundits.” Of 
course the pundit, with much complacency, produces from 
his Shatters an answer which solves the difficulty. This is 
first adopted on his authority, and then becomes an accre- 
tion to the body of village usage. This process would, of 
course, be aided by the influence which the Brahmans always 
carry with them, by means of their intellectual superi- 
ority, Dr. Jolly points out that a large number of law Com- 
mentaries and Digests have been written either by Indian 


(u) See u to Orissa, note to Bisht&pirea v. Soogunda^ l S. D» $7 (48, 51). 
But in a c me reported by Mr. MaoNaghfcen from Orissa, m 1818, the futwah 
wti oertuinly given according to Mitaksharo law. 2 W. M&cN. 806. As to 
G&niim, tee Ragkunadha v, Broso Ki*horo » 8 1. A. 184 1 8.0. 1 Mad. 68j 8. 0* 
28 Both., 291. 

<*) See Maine's VU1. Com. 82. 
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Kings and Prime Ministers themselves, or under fchmr 
auspices and by their order (Jolly, Sect. 27). The Hindu 
Judges were also Brahmans- Both writers and judges 
would naturally tinge native usages with their own views, 
and supplement them by their own doctrines. The change 
must have gone on with great rapidity during the last cen- 
tury, when so many disputes were referred to the decision 
of our Courts, and settled in those Courts solely in accord- 
ance with the opinions of the pundits (tr). 

practical infer. § 13 - ^ Poetical result of this discussion, so far as it 

ence*. may turn out to be well founded, seems to be^First, that 

we should be very careful before we apply all the so-called 
Hindu Law to all the so-called Hindus, Secondly, that in 
considering the applicability of that law, we should not be 
too strongly influenced by an undoubted similarity of usage. 
Thirdly , that we should be prepared to find that rules, such 
as rules of inheritance, adoption, and the like, may have 
been accepted from the Brahmans by classes of persons who 
never accepted the principles, or motives, from which these 
rules originally sprung; and, therefore, lastly , that we 
should not rashly infer that a usage which leads to neces- 
sary developments, when practised by Brahmans, will lead 
to the same developments when practised by alien races. 
It will not do so, unless they have adopted the principle as 
well as the practice. Without both, the usage is merely a 
branch severed from the trunk. The sap is wanting, which 
can alone produce growth (x ) . 


(vj) See post, § 3S. 

( 0 ) For a fall discussion u to the oases in which Hioda law if mde tbf rale 
of decision in the Courts ot Britiih India, see W. & B. (3rded ) 1—7. Where a 
person fails to establish that he conforms to any religion which carries with it 
any special form of law, his rights will be dealt with according to “ justice, 
equity and good conscience/' naj Bahadur v. Bisken Dyal , 4 Ail. $48. 
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1* The Smritis t £ 15. 3. Schools of Law , § 13. 

2. The Commentators , £ 25. 4. Judicial Decisions , § 38. 

§ 14. I propose in this chapter to examine the sources 
of Hindu Law, so far as they are to be found in the writings 
of the early Sanskrit sages and their commentators. A 
general reference to the accessible authorities on this branch 
of the subject is given below (a). I have not thought it 
necessary to give special references, unless where the state- 
ment in the text was still a matter of controversy ; nor have 
I attempted to make a show of learning, which I do not 
possess, by referring at length to the works of Hindu writers 
of whom I know nothing but their names. Under this branch 
of the subject I shall offer some observations upon those 
differences of opinion which are generally spoken of as con- 
stituting various u schools of law.” I shall conclude by 
making some remarks upon the influence which our judicial 
system has exercised upon the natural development of Hindu 
Law. The important subject of Custom will be reserved 
for the next chapter. 

§ 15.1. ThbSmritis. — T he great difficulty which meets us 
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in the study of Hindu Law, is to ascertain the date to whioh 
any particular statement should be referred. Chronology 
has absolutely no existence among Hindu writers. They 
deal in a vast, general, way with cycles of fabulous length, 
which, of course, have no relation to anything real. It is 
impossible to ascertain when the earliest sages lived, or 
whether they ever lived. Most of the recorded names are 
probably purely mythical. Tradition is of no value when 
it has a fable for its source. Names of indefinite antiquity 
are assumed by comparatively recent writers, or editors, or 
collectors, of texts. Even when we can ascertain the 
sequence of certain works, it is unsafe to assume that any 
statement of law represented an existing fact. To a Hindu 
writer every sacred text is equally true. Maxims which 
have long since ceased to correspond with actual life are 
reproduced, either without comment, or with a non-natural 
interpretation. Extinct usages are detailed without a sug- 
gestion that they are extinct, from an idea that it is sacrile- 
gious to omit anything that has once found a place in Holy 
Writ. In short we have exactly the same difficulty in deal- 
ing with our materials as a palaeontologist would find, if all 
the archaic organisms which he compares had been dis- 
covered, not reposing in their successive strata, but jum- 
bled together in a museum. 

§ 16 . The two great categories of primeval authority are 
the Sruti and the Smriti. Somewhere in the order of pre- 
cedence either in between the Srutis and the Smritia , or 
more probably after them, come the Puranas, which, accord- 
ing to Colebrooke, “ are reckoned as a supplement to the 
Scripture, and as such constitute a fifth Veda” ( b ). The 
Sruti is that which was seen or perceived, in a revelation, 
and includes the four Vedas. The Smriti is the recollec- 
tion handed down by the Rishis, or sages of antiquity (c). 
The former is of divine, the latter of human, origin. Where 
the two conflict, if such a conflict is conceivable, the latter 


(6) Per Mdhmood, J., Qanga Sakai v. Lekhraj 8ingh t 9 All., p. $89* 
(c) M&nu, ii. |9,]0|W.A B. 86. 
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must give away. Practically, however, the Sruti has little, 
or no, legal value. It contains no statements of law, as such, 
though its statements of facts are occasionally referred to as 
conclusive evidence of a legal usage. Rules, as distinct from 
instances, of conduct are for the first time embodied in the 
Smriti. The Smriti , again, are found on examination to fall 
under two heads, viz., works written in prose, or in prose and 
verse mixed, and works written wholly in verse. The latter 
class of writings, being fuller and clearer, are generally 
meant when the term Smriti is used, but it properly in- 
cludes both classes. To Professor Max Muller we owe the 
important generalisation, that the former, as a rule, are 
older than the latter. His views may be summarised as 
follows (d). 

§ 17. The first duty of a Brahman was to study the 
Vedas. These were orally transmitted for many ages be- 
fore they were committed to writing, and orally taught, as 
they are even at the present time (e). Naturally many 
various versions of the same Veda arose, and sects, or 
schools, were formed, headed by distinguished teachers 
who taught from these various versions. To facilitate their 
teaching they framed Sutra# or strings of rules, chiefly in 
prose, which formed rather a memoria technics by which 
the substance of the oral lessons might be recalled, than a 
regular treatise on the subject. Every department of the 
Vedas had its own Sutras . Those which related to the 
rules of practical life, or law, were known as the Dharma - 
Sutras , and these last again were as varied as the sects, or 
Charanas, from which they originated, and bore the names 
of the teachers by whom they were actually composed, or 
whose views they were supposed to embody. Thus the 
Dharma- Sutras which bear the name of Apastamba, Baud- 
hayana, Gautama and the like, contain the substance of the 
rules of law imparted in the Charanas which recognized 


(d) See 1ii« latter to Hr. Xorlay, 1 M. Dig. In trod. 196 ; A. 8. Lit., pp. 185— 
1*4, 960, i77 j W. A B. SI. 

<«) Baa as to ths introduction of writing, A. 3. lit. 497 1 led. Wisdom, 969. 
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those teachers as their heads, or which had adopted those 
names. Works of this class are known to have existed 
more than two hundred years before our era. Professor 
Max Muller places the Sutra period roughly as ranging 
from b.c* 600-200. But the composition of these works 
may have continued longer, and it cannot be asserted of 
any particular Sutra now in existence that it is of the age 
above specified. 

§ 18. The Dharma-Sutras which bear the names of Gau- 
tama, Baudhayana, Apastamba, Vasishtha and Vishnu have 
been translated, the last named by Dr. Jolly and the others 
by Dr. Biihler (/). As to their relative antiquity Gautama 
is the oldest of all, being quoted by Baudhayana who ranks 
next in order of time. He belonged to the school of the 
Sama Veda. His use of the word Yavana, a term applied 
in very early Indian parlance to the Greeks, has been 
supposed to mark his period as not earlier than 800 b.c. 
The word, however, appears to have had other applications, 
and Dr. Biihler considers that it would be unsafe to found 
any opinion upon its use. At present nothing else is known 
by which the date of Gautama can be even approximately 
fixed (g ) . Next in point of time is Baudhayana. His Sutras 
were originally studied by the followers of the Black Yajur- 
veda alone, but subsequently were accepted by all Brahmans 
as an authority on the Sacred Law. He was probably of 
Southern origin. Dr. Biihler considers that a period counted 
by centuries elapsed between his date and that of Apas- 
tamba, whom he places before the first century B.c. ( h ). 
Apastamba was also an inhabitant of Southern India, pro- 
bably of the Andhra district, and a follower of the same 
Veda as Baudhayana. He is remarkable for the uncom- 
promising vigour with which he rejects certain practices re- 
cognised by the early Hindu law, such as the various species 
of sons, the Niyoga and the Paisacha form of marriage (i). 

if) Sacred Book* of the Sant, Voi*. II, VII, and XIV. 

(?) Mbtar'a Introduction to Gautama, 46. 40, 66. 

( W Introduction to Baudhayana, 80, 66, and to ApacUmba, 18,16,40. 

(ij Bfthk’f Introdnction to Apaatanba, 16, IS, 80, 84. 



Paraa. 17-10.] 


THE 8MBITI8. 


1 


Except from quotations contained in his work there is 
nothing to show the date of Vasishtha. He knew of Yama, 
Gautama, Harita, and a Mann, the author of the Manava 
Sutras. He may perhaps be supposed to have known Baud- 
hayana. Dr. Jolly considers that he quoted from Vishnu, 
but in this opinion Dr. Biihler differs from him. Vasishtha 
appears to have been a native of the Northern part of India 
(fc). No tradition exists as to the authorship of the Vishnu- 
Sutra. Dr. Biihler and Dr. Jolly agree in thinking that in 
its present form it has been recast with additions by those 
who, ignorant of its origin, wished to attribute it to the God 
Vishnu. Much of the work, both in style and substance, 
bears the mark of extreme antiquity, and portions of it are 
thought by Dr. Jolly to have been borrowed by Vasishtha 
or even by Baudhayana. He, like Vasishtha, was a fol- 
lower, of the Black Yajur-veda (/). Harita, Hiranya- 
kesin, U^anas, Yama, Ka^yapa and Qanklia, all of whom 
are quoted in Colebrooke's Digest and by the commentators, 
are also of the Sutra period. Of these Harita is earlier 
than Baudhayana, and Hiranyakesin is later than Apas- 
tamba (m). 

§ 19. The Dharma-Sastras, which are wholly in verse. 
Professor Max Muller considers to be merely metrical ver- 
sions of previously-existing Dharma-Sutras. Dr. Biihler, 
after pointing out " that almost in every branch of Hindu 
science, where we find text books in prose and in verse, the 
latter are only recent redactions of works of the former 
class/ 1 proceeds to say, u This view may be supported by 
some other general reasons. Firstly, if we take off the 
above-mentioned Introductions, the contents of the poetical 
Dharma-Sastras agree entirely with those of the Dharma- 
Sutras, whilst the arrangement of the subject-matter differs 
only slightly, not more than the Dharma-Sutras differ 
amongst each other. Secondly , the language of the poeti- 

(k) li&hler’s Introduction to Vasishtha, 10, 17, SI, 25. 

U) Dr. Jolly's Introduction to Vishnu. Lecture, 58. W. & B. 85. 

(m) B&hler*s Introduction to Apastamba, 28, 27. 
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cal Dharma-Sutras and Dharma-Sastras is nearly the same. 
Both show archaic forms, and in many instances the same. 
Thirdly , the poetical Dharma-Sastras contain many of the 
Slokas or Gathas given in the Dharma-Sutras, and some in 
an apparently modified form. Instances of the former kind 
are exceedingly numerous. A comparison of the Gathas 
from Vasishtha, Baudhayana, Apastamba and Hiranyakesin 
with the Manu Smriti, shows that more than a hundred of 
the former are incorporated in the latter.” And he goes on 
to point out other instances in which passages of Manu 
are only modernised versions of passages now existing in 
Vasishtha's Sutra. In one case Manu (viii. § 140) quotes 
Vasishtha on a question of lawful interest, and the passage 
so quoted is still extant in the Sutras of that author. The 
result in Dr. Biihleris opinion is that u it would seem pro- 
bable that Dharma-Sastras, like that ascribed to Manu and 
Yajnavalkya, are versifications of older Sutras, though they, 
in their turn, may be older than some of the Sutra works 
which have come down to our times” (n). A third work of 
a similar class is that known by the name of Narada. All 
of these are now accessible to English readers (o). As to 
relative age they rank in the order in which they are named. 
Their actual age is a matter upon which even proximate 
certainty is unattainable. 

§ 20. The Code of Manu has always been treated by 
Hindu sages and commentators, from the earliest times, as 
being of paramount authority; an opinion, however, which 
does not prevent them from treating it as obsolete whenever 
occasion requires (p). No better proof could be given of 
its antiquity. Whether it gained its reputation from its 


in) W. k B. 43. 


h 8 translated in German by Pro fessor BUmhr 

i^ n ® n ld ,8 b tranrffction of the whole of the 2nd boos, and of part of the 
let, has been made by Dr. Hoer (Calcutta, 1859). The entire work tail* 
been traMkted by Mr. V. N. MandKk (Bombay, 188Q1. VrfhaspntT whom 
Dr. Bubler classes in the same category, is only known by fragment* cited bv 
the commentators, and by Jagannatba in bii Digest. ^ 

n r S’ iSPJ* P 1! * genwnl note at the end. n. $m 
(^ndon, 179C). V. N. Mandlik Introduction, 46. Per curiam, 14 ni/f a 
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intrinsic merits, or from its alleged sacred origin ; or whether 
its sacred origin was ascribed to it in consequence of its 
age and reputation, we cannot determine. The personality 
of its author, as described in the work itself, is upon its 
face mythical. The sages implore Manu to inform them of 
the sacred laws, and he, after relating his own birth from 
Brahma, and giving an account of the creation of the world, 
states that he received the Code from Brahma, and commu- 
nicated it to the ten sages, and requests Bhrigu, one of the 
ten, to repeat it to the other nine, who had apparently for- 
gotten it. The rest of the work is then admittedly recited, 
not by Manu but by Bhrigu (q). Manu, the ancestor of 
mankind, was not an individual, but simply the impersonal 
and representative man. What is certain is, that among 
the Brahmanical schools was one known as the School of 
the Manavas, and that they used as their text for teaching 
a series of Sutras, entitled the Manava-Sutras. The Dhar* 
ma-Sutras of this series are unfortunately lost, but it may 
be supposed that they were the concentrated essence from 
which the Manava Dharma-Sastras were distilled. Whether 
the sect took its name from a real teacher called Manu, or 
from the mythical being, cannot now be known (r). 

§ 21. The age of the work in its present form is placed by His age. 
Sir W. Jones at 1280 b.c. ; by Schlegel at about 1000 b.c.; 
by Mr. Elphinstone at about 900 b.c. ; and by Professor M. 
Williams at about the 5th century b.c. (#). Professor Max 
Muller would apparently place it as a post-Vedic work, at a 
date not earlier than 200 b.c. (f). One of his reasons for 
this view, viz., that the continuous slokas in which it is 
written did not come into use until after that date, has been 
shown not to be beyond doubt, as Professor Goldstiicker has 
established their existence at an earlier period (tt) . In order 

(g) Mann, i. 5 119, iii § 16, viiij § 204, xii. S I* This fiction of recital 

by an early sage & a sort of common form in Hindu works of no great antiquity, 

W. A B. lntrod. 24, (2nd ed)» 

(r) A. S. Lit. 632; 111. Dig. lntrod, 197 j Ind. Wisd. 213. Jolly, § 47. 

Bfthler’s Introduction to Manu, 14, 40, 91 » 67, 63. 

(e) ittd. Wisd. 215; Elphinstone, 227 ; Stans., Pref. to Yajnavalkya, 10, 

(t) A. S. Lit. 61, 244* 

(ulW.AB.42. 
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Various ver- 
sions* 


fco determine the question of age, it is necessary to settle 
whether the present rescension of Manu is the earliest or 
the latest of the many which undoubtedly existed. The 
introduction to Narada states that the work of Manu origi- 
nally consisted of 1,000 chaptersand 100,000 slokas. Narada 
abridged it to 12,000 slokas, and Sumati again reduced it 
to 4,000. The treatise which we possess has been supposed 
to be a third abridgment, as it only extends to 2,685. We 
also find a Vriddha , or old, Manu quoted, as well as a Brihant, 
or great, Manu (r). Further, while the existing Manu 
quotes from Vasishtha a rule which is actually found in his 
treatise, Vasishtha in turn quotes from Manu verses, two of 
which are found still, and two of which are not found, one 
of these latter being in a metre unknown to our Manu. 
Obviously, the interval between the Manu quoted by 
Vasishtha, and the Manu who quotes Vasishtha, must be 
very considerable. F urther, Baudhayana quotes Manu for 
a proposition exactly the reverse of that now stated by him 
(ix. § 89). Even in a work so late as the 6th century a.i>., 
verses are cited from Manu which can only be found in part 
in the existing work. The same fact would be apparent, as 
a matter of internal evidence, from the contradictions in the 
code itself. For instance, it is impossible to reconcile the 
precepts as to eating flesh meat (w), or as to the second mar- 
riage of women (x). Even as regards men, some passages 
seem to indicate that a man could not marry again during 
the life of his first wife, while in others second marriages 
are expressly recognized and regulated (y). So the texts 
which refer to the marriage of a Brahman with a Sudra 
woman ( z ), and to the procreation of children upon a widow 
for the benefit of the husband (a), are evidently of different 
periods. In former treatises Dr. Bidder had been disposed 


(r) Dr. Jolly shows that these epithets have no hi. tones 1 significance, and 
that in geueml the authors to whose names they are appended are more ricent 
than those with the same unices and without the epithet. 8 66 

(w) Maun, iv. § 260, v. § 7—67, xi. § 166—160. 

(®) Manu, v. § 167, 5 160—166, ix. $ 66, 76, 176, 176, 191 
(y) Manu, v. $ 167, viii. $ 204, ix. $ 77—67, 101, 102. 

(s) Manu, iif. } 18—19, ix. $ 146—156, 178. x, § 64—67 

\a) Mann, ix. § 66-66, 120, 148, 162-166, 167, 190, 191, 901. 
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to accept the view that the Manu which we possess was the 
most recent form of the work. In the introduction to his 
present translation, he has examined the whole question 
again, and has reached a different result. While admitting 
that the Manava-Smriti was based on materials of very 
much greater antiquity, he arrives at the conclusion “ that 
Bhrigu's Samhita is the first and most ancient recast of a 
Dharma-Sastra, attributed to Manu, which latter must be 
identified with the Manava Dharma-Sutra.” The age of 
this version he places between the 2nd century b.c., and 
the 2nd century a.d. (6). 

§ 22. Next to Manuin date and authority is Yajnavalkya. Yajoavalkya 
No Sutras corresponding to it have been discovered, and the 
work is considered by Professor Stenzler to have been found- 
ed on that of Manu. It has been the subject of numerous 
commentaries, the most celebrated of which is the Mitak- 
shara, and is practically the starting point of Hindu law 
for those provinces which are governed by the latter. Of the 
actual author nothing is known. A Yajnavalkya is mention- 
ed as the person who received the White Yajur-veda from the 
Sun, and this mythical personage is apparently put forward 
as the author of the law-book. Of course the two works are 
widely distant in point of time, but Dr. Biihler is disposed to 
think that the Dharma-Sastras, known by the name of Yaj- 
navalkya, may have been based on Sutras which proceeded 
from the school which followed the Vedic author, or perhaps 
even from that author himself (c). This, of course, is mere 
conjecture. As in the case of Manu, an i( old” and a “ great” 
Yajnavalkya are spoken of, evidencing the existence of seve- 
ral editions of the same work. Its date can only be deter- 
mined approximately within wide limits. It is undoubtedly 
much later than Manu, as is showm by references to the wor- 
ship of Ganesa and the planets, to the use of deeds on metal 
plates, and the endowment of monasteries, while other pas- 


00 B&htar’f Introduction to Manu, 02— 117. Introduction to Vaciaktha, 
IS— >20. 

<«) i. f I, ill. 8 HO; A. 8* lit 329 ; W. A B. 47* 
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sages, speaking of bald heads and yellow robes, are supposed 
to be allusions to the Buddhists (d). Professor Wilson 
points out that “ passages taken from it have been found on 
inscriptions in every part of India, dated in the tenth and 
eleventh centuries. To have been so widely diffused, and 
to have then attained a general character as an authority, 
a considerable time must have elapsed, and the work must 
date therefore long prior to those inscriptions.” He con- 
siders that the mention of a coin, Nanaka, which occurs in 
Yajnavalkya, refers to one of the coins of Kanerki, and 
therefore establishes a date later than 200 a.d. This infer- 
ence, however, is considered by Professor Max Muller to 
be very doubtful. Passages from Yajnavalkya are found 
in the Panchatantra, which cannot be more modem than 
the end of the fifth century (e), and it is quoted wholesale 
in the Agni Purana, which is supposed to be earlier than 
the eighth century (/). It seems therefore tolerably cer- 
tain that the work is more than 1,400 years old, but how 
much older it is impossible to state ( g ). 

§ 23. The last of the complete metrical Dharma-Sastras 
which we possess is the Narada-Smriti, which has been 
recently translated by Dr. Jolly. The work, as usual, is 
ascribed to the divine sage Narada, and purports to have 
been abstracted by him from the second abridgment of 


(d) Yaj., i. § 270, 27 1, 272, 284, 818, ii. $ 185. 

(«) Wilson's Work®, iv. 82. 

< J ) Wilson's Works, iii. 87, 20. See, Steuzler's Preface, 10 ; A. S. Lit. 380. 

{g) The above conclusions are substantially the same as those arrived at by 
Mr. V. N. Mandlik, in his Introduction, pp. 48-^52. He says, (p. 61) “ From 
an examination of the Yajnavalkya Smriti and its comparison with others, 1 
may roughly state that 1 consider it to be later than Mann, Vasishtbs, Gauta- 
ma, ^ankha, Likbita, and Haritu, nearly contemporaneous with Vi shun and 
prior to Parasara and others. It does not seem to have at any one time formed 
the distinct basis oi the aryan law, like Maun. Gautama, Cankba, likbita, and 
Parasara ; but as bearing the impress of the leading exponent of the doctrines 
of the White Yajur-wda, it formed the principal guide of the fifteen Sakbae of 
that Veda. These Sakbas, as we hud from the Cb&raaa Vyaba and other 
authorities, have chiefly predominated in the countries to the North of the 
Narmada.' At p. 42 be says, “ Yajnavalkya himself is only oue of the numer- 
ous Sroritikars, and his authority outside his own Sakha is of no peculiar im- 
portance.'’ This latter statement seems inconsistent with the fact that the 
commentators of every district of India refer to, and rely on, his authority. 
Dr. Jolly says, “ The composition of the metrical Smriti of Yajnavalkya c*-. 
not to referred to an oariior date than the first oratorio* A4h” (#, 
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Manu in 4,000 slokas. It differs from Mann, however, 
in many most important respects, which are enumerated 
by Dr. Btihler and Dr. Jolly. One point of even greater 
importance than any mentioned by them, is the rank he 
gives to the adopted son. Manu places him third in the 
order of sons, and Narada places him ninth, thereby ex- 
cluding him from the list of collateral heirs ( h ) . It is, of 
course, possible (and I think probable) that in this respect 
Narada may be really following what was the original and 
genuino text of Manu. With this exception, if it be one, 
the whole of Narada is marked by a modern air as com- 
pared with Manu. Some of his rules for procedure in par- 
ticular, seem to anticipate the English principles of special 
pleading (t). The same mode of comparison also estab- 
lishes that Narada is more recent than Yajnavalkya. On 
the other hand, his age is so much greater than that of the 
Mitakshara, that he is not only quoted throughout that 
work, but quoted as one of the inspired writers. His views 
also appear to be of a more ancient character than those 
announced by Katyayana, Vrihaspati, Yama, and other 
Smritis referred to by the commentators. The result, ac- 
cording to Dr. Jolly, is, that the Narada-Smriti should be 
placed about the 5th or 6th century, or perhaps a little 
later ; that is to say, about mid-way between Yajnavalkya 
and the time when the Smritis ceased to be composed. 
Dr. Biihler has recently made the interesting discovery of 
a fragment of a larger rescension of Narada than the one 
translated by Dr. Jolly. It is evidently the edition which 
was used by the earliest commentators, as it contains texts 
ascribed by them to Narada which are not found in the 
existing and abridged form of the work. Unfortunately 
the fragment does not extend beyond v. 19. (&). 

§ 24. Of still later date than Narada, is a class of Smritis, 
which are described by Dr. Buhler as u secondary redactions 


(h) Man a, it. { 150 j N&r. xifi. $ 46. 
{%) See Nar., i. § 50—57. 

(k) Jolly, § 54. 
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[Chap. n, 


of metrical Dharma-Sastras ” Under this head he enumer- 
ates "the various Smritis which go under the names of 
Angiras, Atri, Daksha, Devala, Prajapati, Yama, Likhita, 
Vyasa, Sankha, Sankha Likhita, Vriddha-Satatapa. All 
these works are very small and of little significance. That 
they are really extracts from, or modern versions of, more 
extensive treatises, and not simply forgeries, as has been 
supposed, seems to follow from this, that some of the verses 
quoted by the older commentators of Yajnavalkya and 
Manu, such as Vijnanesvara, are actually found in them, 
whilst they cannot be the original works which those law- 
yers had before them, because other verses quoted are not 
found in them. In the case of the Vriddha-Satatapa-Smriti, 
the author himself states in the beginning that he only gives 
an extract from the larger work ” (/). Of course, the texts 
contained in these works may be very ancient, though the 
editions which contain them are comparatively modern. 
Many of the names in the above list are actually enumerated 
by Yajnavalkya as original sources of law (m). They must, 
therefore, have existed, though not in their present shape, 
long before his time. 

iriria** 0 * § 25. II. The Commentators. — All the works which come 
under the head of Smritis agree in this — that they claim, 
and are admitted to possess, an independent authority. 
One Smriti occasionally quotes another, as one Judge cites 
the opinion of another Judge, but every part of the work 
has the same weight, and is regarded as the utterance of 
infallible truth. No doubt these Smritis exhibit the greatest 
difference in their statements, owing to the lapse of time, 
and, probably, in part to local peculiarities. Parasara, one 
of the latest of this class, recognized this difference, and its 
cause, and is recorded as laying down that the Institutes 


(I) W. * B. 60. For complete list of the Smritis, see ibid. IS : 1 Mori, Die. 
m ; Stokes, H. L. B. 6 } Ind. Wisd. 211. V. N. Maudiik, . Jolly, $ 61. 

(w) “ Mann, Atri, Vishnu, Hants, Yajnavalkya, Usattas, Angina, Yama, 
Samvarta, Katyayana, Vrihaapati, Parasara, Vyasa, Sankha W- 
fctta, Daksha, Gautama, Satatapa, and Yaaishtha, are they who have proraul- 
gated Dharma-Saatxas. Yaj., i. § 4, 6. See au elaborate examination of these 

— * W Man/lltr Antil. T. 
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of M&nu were appropriate to the Krita Yuga, or first age ; 
those of Gautama to the Treta , or second age ; those of 
Sankha and Likhita to the Dvapara, or third age ; and his 
own to the Kali , or sinful age, which still continues (ri ) . 

Unhappily, the legal portion of his work, which we may 
imagine was founded on some attempt at historical prin- 
ciples, has disappeared. Later writers assume that the 
Smritis constitute a single body of law, one part of which 
supplements the other, and every part of which, if pro- 
perly understood, is capable of being reconciled with the 
other (o). To a certain extent this may, perhaps, be true, 
as none of the Dharma-Sutras, or Dharma-Sastras, purport 
to cover the whole body of law (p). But the variances 
between them are not, and could not in the nature of things 
be, reconcilable. The unquestioning acceptance of the Their antiquity, 
whole mass of Smritis in bulk, could only arise — -first, when 
their antiquity had become so great that the real facts which 
they represented had been forgotten, and that a halo of 
semi-divinity had encircled their authors ; and, secondly , 
when the existing law had come to rest on an independent 
foundation of belief, so as to be able to maintain itself in 
defiance of the authorities on which it was based. A direct 
analogy may be found in modern theology, where systems 
of the most conflicting nature are all referred to the same 
documents, which are equally at variance with each other 
and with the dogmas which they are made to support. 

§ 26. Far the weightiest of all the commentaries is that Mitakshara. 
by Vijnanesvara, known as the Mitakshara ( q ). Its autho- 
rity is supreme in the City and Province of Benares, and it 
stands at the head of the works referred to as settling the 


(») 1 Sfcra. H. L. Pref, 12. Manu, as we row possess it, mentions all four 
ft*es. i. § 81—86. 

(o) It teems doubtful whether Manu considered that any texts except those 
of the Vedas were necessarily true, and therefore reconcilable. See ii. £ 14, 15. 

(f>) W. A B. (2nd ed.) Introd. 3, 82 1 8tens. Prefaoe, 6. 

(a) The portion of this work which treats of Inheritance is familiar to 
students by Mr. Colebrooke’s translation. The portion on Judicial Procedure 
has been translated by Mv, W. MaoNaghten, and forms the latter part of the first 
volnme of his work on Hindu law, A table of contents of the entire work wi]] 
be foaud at the end of the first volume of Borrodaile*s Reports (folio, 1825). 
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law in the South and West of India. It ia the basis of the 
works which set out the law in Mithila. In Bengal alone 
it is to a certain extent superseded by the writings of Jimuta 
Yahana and his followers, while in Gu&erat the Mayukha 
is accepted in preference to it, in the very few points on 
which they differ (r). The age of Vijnanesvara has been 
fixed by recent research to be the latter part of the eleventh 
century (*). His work is followed, with occasional though 
slight variances, by the writers to whom special weight is 
attributed in the other provinces. 

Another commentator of little later date than Yijnanes- 
vara, is Apararka, a Sovereign who reigned in the Konkan 
between 1 140 and 1 186. His views are very similar to those 
of the Mitakshara, which, however, he never mentions by 
name. His work is of paramount authority in Kashmir, 
and is referred to with respect by many of the later Digests. 
A portion of it, stating the order of succession, has been 
translated by Mr. Rajkumar Sarvadhikari (/}. 

§ 27. The principal of the supplementary works in 
Southern India are the Smriti Chandrika, the Dava-Vib- 
haga, the Sarasvati Vilasa, and the Vyavahara Nirnaya {«), 
The Smriti Chandrika was written by Devanda Bhatta, 
during the existence of the Vijavanagara dynasty in the 
Deccan, and his date is stated by Dr. Burnell and by Dr. 
Jolly, to have been about the middle of the 13th century. 
Rajkumar Sarvadhikari places him a century earlier. The 
only translation as yet published is that by Kristnasawmy 
Iyer; Madras, 1867. Dr. Goldsttieker is stated by Dr. 
Burnell (r) to have left an edition and translation ready for 
the press, but it appears never to have been printed. The 
Saras vati-V i 1 asa was written in the beginning of the 10th, or, 


< r) Coiebr°ok^8 note, I Stra- H. L. 917 f W. A B. W, Krithnap y. Pandu- 

’rP? Madura y. Moottoo kamalinga, If M. T, A. 

497, 8. C. 10 Bath. (P. C.) 17 { S. 0.1 B. L. B. <P. C.) U 


is) W. A B. 17. 

it) 8aryadhikari, 426. W. A B. 18. Jolly, § IS. 

(#) 8oe OoUoctor of Madura y. Moottoo Hamalinga, ant*, § ffl, not* (r). 
(p) Pr «f. to Vamdmja. 
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according to Mr* Rajkumar Sarvadhikari, early in the 14th 
century by Pratapa Ruda Deva one of the kings of Orissa. 

It has recently been translated by the Rev. Mr. Poulkes ( 10 ). 

To Dr. Burnell we owe translations of the two other works 
above mentioned. The Daya-Vibhaga was written by Ma- 
dhaviya, who was prime minister of several kings of the 
Yijayanagara dynasty, and who flourished during the latter 
half of the 14th century. The Vyavahara-Nimaya was 
written by Varadaraja, of whom his editor remarks, u it is 
impossible to say any more than that he was probably a 
native of the Tamil country, and lived at the end of the 
16th or beginning of the 17th century.” 

§ 28. The works which supplement the Mitakshara in Western India. 
Western India are the Vyavahara Mayukha, and the Vira- 
mitrodaya. Of these, the Mitakshara ranks first and para- 
mount in the Maratha country and in Northern Kanara, 
and Ratnagiri while in Guzerat, and apparently also in the 
Island of Bombay, the Mayukha is considered as the over- 
ruling authority when there is a different of opinion (#). 

In Ahmednagar, Poona and Khandesh the Mayukha ap- 
pears to be an authority equal to though not capable 
of over-ruling the Mitakshara (y). The Mayukha has 
been translated by Mr. Borrodaile, and quite recently by 
Mr. V. N. Mandlik. It is written by Nilakantha, whose 
family appears to have been of Mahratta origin, but settled 
in Benares. He lived about 1600 a.d., and his works came 
into general use about 1700. The Viramitrodaya was 
written by Mitra Misra, and, like the Mayukha, follows the 
Mitakshara in most points. Its composition may be assigned 
to the beginning of the 17th century ( 2 ). It has lately 
(1879) been translated by Golapchandra Sarkar Sastri. 


(w) Foulkes' Preface to Saraevati VUasa, vii. 

(») W. k B. 89, 11, 19, Krishnaji v. Pandurang, ante, § 26, note (r) ; Lolita 
bhai v. Mankuvarbat, 2 Bom. 418. Balkri§hna y . Lakshman t 14 Bom. 606* 
Janki Bai v. Sundra . % 6. 612, 628. The Mavukha ia alao aaid to be an authority 
Paramount to the Mitakshara in the North Konkan. SaJcharam y, Siiabai t 8 
Bom. 868 j Jankibai v. 8undra % 14 Bom. 624. 

iy) Bhagirthi Bhai v« Kahnujirav, 1 1 Bom. 288) 298* 

(•) W. * B. 22. 
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Hit bill* 


Treatise on 
Adoption, 


It is rather a Benares than a Bombay authority, and of 
inferior weight to the Mayukha in W estera India (a ) . Other 
works of authority in Western India are mentioned by 
Dr. Biihler in his Introduction, but being untranslated I 
have not referred to them any further. 

§ 29. In Mithila (or Tirhut and North Behar) the Mitak- 
shara is also an authority, though the Pundits of that dis- 
trict appear to be in the habit rather of referring to the 
Vivada Chintamani and Vyavahara Chintamani of Vaches- 
pati Misra, whose laws they say “ are to this day venerated 
above all others by the Mithilas,” and the Retnakara and 
the Vivada Chandra (6). The date of the first named work 
is put by Mr, Colebrooke, writing in 1796, as ten or twelve 
generations previously, that is about the middle of the 
15th century. The Vivada Chintamani has been translated 
by Prossonno Coomar Tagore. Of the other works I only 
know the name. 

§ 30, The two special works on adoption, viz ., the Dai- 
taka Chandrika and the Dattaka Mimamsa, possess at pre- 
sent an authority over other works on the same subject, 
which is, perhaps, attributable to the fact that they became 
early accessible to English lawyers and Judges from being 
translated by Mr. Sutherland. Mr. W. 11. MacNaghten 
says of them (c). “ In questions relative to the law of 

adoption, the Dattaka Miinamsa and Dattaka Chandrika are 
equally respected all over India; and where they differ, 
the doctrine of the latter is adhered to in Bengal and by the 
Southern jurists, while the former is held to be the infallible 
guide in the provinces of Mithila and Benares.” This state- 
ment was accepted by the Judicial Committee in the Ramnad 
case (d), and has no doubt largely added to the weight which 
the works would otherwise have possessed. On the other 


(a) Collector of Madura v. Moottm Ramatinga , 12 IS, I. A. 438, 400 

g 26, note (r), Vhondu Qurav v, Oangabai t 3 Bora. 360. $ 

(b) Rutckeputty tr. Rajunder , 2 M. I. A. 134, 146; Cokb. P ref to Dig, 
(cj W. MacN. Preface xxiii. and p. 74. 


Unly-a ». MootUoRamaUnga, IS M. I. A. 4»J, 8. 0, 10 Stttlt. 
(P» vj 1/1 v» 1 B, L, K. (P. C.) 1. 
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hand, Mr. V. N. Mandlik states positively as to the Bombay 
Presidency, that the Dattaka Mimamsa “ was not even known 
to the people in original for many years after the publica- 
tion of its translation under the auspices of Government. 
And now the people are guided by the Nirnaya Sindhu, the 
Viramitrodaya, the Kaustubha, the Dharma Sindhu, the 
Mayukhas, and not by the Mimamsa or the Chandrika” (e). 
Mr. W. H. MacNaghten had no special knowledge of 
Southern India. It is possible that he was equally mistaken 
as to the acceptance of these works in the Madras Pre- 
sidency (/). Probably his belief that the Dattaka Chan- 
drika was an authority in Southern India arose from his 
supposing that it was written by Devanda Bhatta, the 
author of the great southern work the Smriti Chandrika. 
But there seems strong reason to doubt this. The last 
verse of the original work expressly states that the author's 
name was Kuvera, but because the author avowed himself 
to be the writer of the Smriti Chandrika, which was suppos- 
ed to be the well known production of Devanda Bhatta, 
the latter name was substituted by Mr. Sutherland in his 
translation (g). Now Mr. AC N. Mandlik points out ( h ) that 
there were several works named Smriti Chandrika by dif- 
ferent authors, and that there is strong internal evidence 
for supposing that the Dattaka Chandrika and the Smriti 
Chandrika of Devanda Bhatta were by different writers, 
while the influence possessed by the former work in Bengal 
could only be accounted for by supposing that it was really 
written by Kuvera, who was a Bengal author. 

Nanda Pandita, the author of the Dattaka Mimamsa, was 


(e) V. N. Mandlik, Introduction 73. See per Mahmood , J,, 9 All. 322. West 
and Biihler (11) say that the D. M. & D. Oh. are now treated in Bombay as 
supplementary, but inferior, authorities. In h Full Bench decision of the 
Bombay High Court t however, the judges stated that the Dattaka Mimamsa 
and Datta.kA Ohandnka were regarded by the Court as the leading authorities 
on adoption, aud they decliued to allow the reasonings of Mr. M&udlik to alter 
the usage of the Court in that respect. Waman Kaghupati v. Krishna, ji 14 
Bom., 259. 

(/) See Nelson’s Scientific Study, 87. n. citiug a native of Madras on this 
point. 

ig) Stokes, H. L. B. 662. 

J>w * n" d ,n k ’ 7®' „ r “ opinion he is supported by Dr. 

BUhler (W, a B. 19, n.) and by Dr, Jolly, (j 22), 
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a member of a Benares family, whose descendants of the 
ninth generation are stated by Mr. V. N. Mandlik to be 
still flourishing in upper India. He must, therefore, have 
lived about 250 or 300 years ago (i) . 


Authorities iu 
Bengal. 


§ 31. In Bengal, the Mitakshara and the works which 
follow it have no authority, except upon points where the 
law of that province is in harmony with the rest of India. 
In respect to all the points on which they disagree, the 
treatise of Jimuta Vahana is the starting point, just as that 
of Vijnanesvara is elsewhere. Little is known either of his 
identity or of his age. Many portions of his work are sup- 
posed to be a refutation of the Mitakshara, and he is ex- 
pressly named and followed by Raghunandana, who lived 
in the beginning of the 16th century. On the other hand he 
quotes the Commentary of Govindaraja which was written 
in the 12th century. His date must lie between the 13th 
and 15th century (Zr). His authority must have been over- 
powering, as no attempt seems ever to have been made to 
question his views except in minute details ; and the prin- 
cipal works of the Bengal lawyers since his time have con- 
sisted in commentaries on his treatise. Particulars of these 
works will be found in Mr. Colebrooke's Prefaces to the 
Daya Bhaga and to Jagannatha’s Digest. The Dayatatwa 
by Raghunandana has been translated by Golap Chandra 
Sarkar. The only other work of the Bengal school which 
I know of in an English form, is the Daya-Krama-Sangraha 
by Sri Krishna Tarkalankara, translated by Mr. Wynch. 
It is very modern, its author having lived in the beginning 
of the last century, but it is considered as of high authority. 
It follows, and develops, the peculiarly Brahmanical views 
of the Daya Bhaga. 


§ 32. Before quitting this part of the subject, a few words 
should be said as regards two digests made under European 
influence. I mean the Vivadamava Seta, compiled at the 


(i) V. N. Mandlik, Introduction 72 tad p. 4S6* 
Jolly, { n. Strv&dhikari (401). 
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request of Warren Hastings, and oommonly known as 
Halhed's Gentoo Code, from the name of its translator; 
and the Vivada Bhangamam y compiled at the instance of Sir 
William Jones by Jagannatha Terkapunchanana, and trans- 
lated by Mr. Colebrooke, which is generally spoken of as 
Jagannatha^, or Colebrooke's, Digest. The former work, in 
its English garb, is quite worthless. It was translated by 
Mr. Halhed, not from the original Sanskrit, of which he 
was ignorant, but from a Persian version supplied to him 
by his interpreter, which Sir W. Jones describes as a a 
loose, injudicious, epitome of the original Sanskrit, in which 
abstract many essential passages are omitted, though several 
notes of little consequence are interpolated, from a vain idea 
of elucidating, or improving, the text” (1). No such draw- 
back exists in the case of the latter work, which was trans- 
lated by one who was not only the greatest Sanskrit scholar, 
but the greatest Sanskrit lawyer, whom England has ever 
produced. But Mr. Colebrooke himself early hinted a dis- 
approval of Jagannatha’s labours as abounding with frivo- 
lous disquisitions, and as discussing together the discordant 
opinions maintained by the lawyers of the several schools, 
without distinguishing which of them is the received doc- 
trine of each school, or whether any of them actually pre- 
vail at present. This feature drew down upon the Digest 
the criticism of being “ the best law-book for a Counsel and 
the worst for a Judge” (m). On the other hand, Mr. Justice 
Dwarkanath Mitter, who was of the greatest eminence as a 
Bengal lawyer, lately pronounced a high eulogium upon 
Jagannatha and his work, of whom he says : " I venture to 
affirm that, with the exception of the three leading writers 
of the Bengal school, — namely, the author of the Daya 
Bhaga, the author of the Dayatatwa, and the author of the 
Daya-kramasangraha, — the authority of Jagannatha Tur- 
kopunchanana, is, so far as that school is concerned, higher 


Balbed's Code. 


Jagannatha’ • 
Digest. 


d) Prof. to Ootebrookft*9 Digeet, 10. 

M *2 Di*«*t, 11 j Pref.to Daya Bhaga ; 8 Btni. H. L, 170; Prof, to 

wvra, JtJ , i4. 18. 
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than that of any other writer on Hindu law, living or dead, 
not even excluding Mr. Colebrooke himself” (n). It certainly 
seems to me that Jagannatha , s work has fallen into rather 
undeserved odium. As a repertory of ancient texts, many 
of which are nowhere else accessible to the English reader, 
it is simply invaluable. His own Commentary is marked 
by the minute balancing of conflicting views which is com- 
mon to all Hindu lawyers. But as he always gives the names 
of his authorities, a very little trouble will enable the reader 
to ascertain to what school of law they belong. His own 
opinion, whenever it can be ascertained, may generally be 
relied on as representing the orthodox view of the Bengal 
school. 

§ 33. III. Different Schools of Law. — The term 
(t school of law,” as applied to the different legal opinions 
prevalent in different parts of India, seems to have been 
first used by Mr. Colebrooke (o). He points out that there 
really are only two schools marked by a vital difference of 
opinion, viz., those who follow the Mitakshara, and those 
who follow the Dava Bhaga. Those who fall under the 
former head are again divided by minor differences of 
opinion, but are in principle substantially the same. Of 
course in every part of India, though governed by practically 
the same law, the pundits refer by preference to the writers 
who lived nearest to, and are best known to, themselves; 
just as English, Irish, and American lawyers refer to their 
own authorities, when attainable, on any point of general 
jurisprudence. This has given rise to the idea that their 
are as many schools of law as there are sets of local writers, 
and the subdivision has been carried to an extent for which 
it is impossible to suggest any reason or foundation. For 
instance, Mr. Morley speaks of a Bengal, a Mithila, a 
Benares, a Maharashtra, and a Dravida School, and sub- (*) 


(*) Kery Kolitany v. Moneeram , IS B. L, B. 50, S. 0. 19 8nth. $04. 

(o) 1 8tra. H. Ii. 315 Aa to the mode in which inch divergence# #pnmg up, 
nee the remark# of the Judicial Committee in the Rntnnad cate, Collector of 
Madura r. Moottoo Hamalinga , 12 M. I, A. 435; 8. C. 10 Both, (P. 0 .) 17 { 8 . C. 

1 B, h, B. (P. 0.) 1. 

♦ 
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divides the latter into a Dravida, a Karnataka and an Andhra 
division (p). So the Madras High Court and the Judicial 
Committee distinguish between the Benares and the Dravida 
schools of law (q), and a distinction between an Andhra 
and a Dravida School has also received a sort of quasi-re- 
cognition (r) . On the other hand, Dr. Burnell ridicules the 
use of the terms Karnataka and Andhra, which he declares 
to be wholly destitute of meaning, while the term Dravi- 
dian has a very good philological sense, but no legal sig- 
nification whatever. Practically he agrees with Mr. Cole- 
brooke in thinking that the only distinction of real import- 
ance is between the followers of the Mitakshara and the 
followers of the Daya Bhaga (*). 

§ 34. In discussing this subject, it seems to me that we 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and dif- 
ferences of law arising from the fact that their opinions 
have never been received at all, or only to a limited extent. 
In the former case there are really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the law of 
Bengal and Benares come under the former head, while the 
local variances which exist in the Punjab, in Western, and 
in Southern, India, come under the latter head. 

§ 35. Any one who compares the Daya Bhaga with the 
Mitakshara will observe that the two works differ in the 
moBt vital points, and that they do so from the conscious 
application of completely different principles. These will 
be discussed in their appropriate places through this work, 
but may be shortly summarised here. 


(») 1 M. Di*. Introd. 281. In this he is supported by Mr. Rajkumar Sarva* 
dhurari (p. 409), who (p. 884) traces the origin of divergent opinions on questions 
of law to the teaching of Srikara in the lltb century. 

( q ) See the Ramnad adoption suit, 2 Mad. H. G. 206 ; 12 M. I. A. 897, supra , 
note (o). 

(r) Narasammal v. Balaramacharlu, 1 Bind. H. 0. 420* 

(s) Pref. to Varadrujah, 5 ; Nelson’s View of Hindu Law, 21 : V. N. Hand* 
Hk. Introduction. 70. See the remarks of Mahmtod, J. in Qanqa Sakai v. 
Lekhraj Singh, 9 All., p. 290. 


Causes of 
variance. 


The Daya 
Bhaga. 
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Jftret / the Daya Bhaga lays down the principle of religi* 
ons efficacy as the ruling canon in determining the order 
of succession; consequently it rejects the preference of 
agnates to cognates, which distinguishes the other systems, 
and arranges and limits the cognates upon principles peou* 
liar to itself (t ) . 

Secondly ; it wholly denies the doctrine that property is 
by birth, which is the corner-stone of the joint family sys- 
tem. Hence it treats the father as the absolute owner of 
the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father’s life (u). 

Thirdly ; it considers the brothers, or other collateral 
members of the joint family, as holding their shares in 
quasi-severalty, and consequently recognizes their right to 
dispose of them at their pleasure, while still undivided (r). 

Fourthly ; whether as a result of the last principle, or 
upon independent grounds, it recognizes the right of a 
widow in an undivided family to succeed to her husband’s 
share, if he dies without issue, and to enforce a partition on 
her own account (tr). 


Factum valet . 


It is usual to speak of the doctrine factum valet as one of 
universal application in the Bengal school. But this is a 
mistake. When it suits Jimuta Vahana, he uses it as a 
means of getting over a distinct prohibition against aliena- 
tion by a father without the permission of his sons (#). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer would admit of any such subterfuge as 
sanctioning, for instance, the right of an undivided brother 
to dispose of more than his own share in the family pro- 
perty for his private benefit, or as authorising a widow to 
adopt without her husband’s consent, or a boy to be adopted 


* w § 469, et 

(u) 8** pod, § 224, 286. <w) See pod, 8 24$, 488. 

(*) See pod, 6 241. (*) Bhfifft, it, 8 89. 
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alter upanayana, or marriage. The principle is only 
applied where a legal precept has been already reduced 
by independent reasoning to a moral suggestion. 


§ 36. Now, in all the above points the remaining parts ol F«malwin 
India agree with each other in disagreeing with Jimuta We * fceni ****** 
Vahana and his followers. Their variances inter se are 
comparatively few and slight. Far the most important is 
the difference which exists between Western India and the 
other provinces which follow the Mitakshara, as to the 
right of females to inherit. A sister, for instance, who is 
nowhere else recognized as an heir, ranks very high in the 
order of succession in the Bombay Presidency, and many 
other heiresses are admitted, who would have no locus 
standi elsewhere (y). Any reader of Indian history will 
have observed the public and prominent position assumed 
by Mahratta Princesses, and it seems probable that the doc- 
trine which prevails in other districts, that women are 
incapable of inheriting without a special text, has never 
been received at all in Western India. Women inherit 
there, not by reason, but in defiance, of the rules which 
regulate their admission elsewhere. In their case, written 
law has never superseded immemorial custom ( z .) 


§ 37. Another matter as to which there is much variance Law of adoption, 
is the law of adoption. For instance, as regards the right 
of a widow to adopt a son to her deceased husband. In 
Mithila no widow can adopt. In Bengal and Benares she 
can, with her husband's permission. In Southern India, 
and in the Punjab, she can adopt, even without his permis- 
sion, by the consent of his sapindas. In Western India 
she can adopt without any consent (a). So as regards the 
person to be adopted. The adoption of a daughter's, or a 
sister's, son is forbidden to the higher classes by the Sans- 
krit writers. It is legal in the Punjab. It is commonly 

— V 

(y) Vyavahare Mayukba, lv. 8, 8 19 * W. k B. 127—382, 

{*) Sae post, $ 472, 488—490, 518, 841. 

(«) jxm*, 8 m. 
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practised in the South of India (6). In all these cases we 
may probably trace a survival of ancient practices which 
existed before adoption had any religious significance, un- 
fettered by the rules which were introduced when it 
became a religious rite. The similarity of usage on these 
points between the Punjab and the South of India seems 
to me strongly to confirm this view. It is quite certain that 
neither borrowed from the other. It is also certain that 
in the Punjab adoption is a purely secular arrangement. 
There seems strong reason to suppose that in Southern 
India it is nothing more (c). But what is of importance 
with regard to the present discussion is, that these differ- 
ences find no support in the writings of the early sages, 
or even of the early commentators. They appear for the 
first time in treatises which are absolutely modern, or merely 
in recorded customs. To speak of such variances as 
arising from different schools of law, would be to invert the 
relation of cause and effect. We might just as well invent 
different schools of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts, in some instances they try to 
wrest some holy precept into conformity with the facts (d) ; 
but in other cases, and especially in Western India, the 
facts are too stubborn. The more closely we study the 
works of the different so-called schools of law, other than 
those of Bengal, the more shall we be convinced that the 
principles of all are precisely the same. The local usages 
of the different districts vary. Some of these usages the 
writers struggle to bring within their rules ; others they 
silently abandon as hopeless. What they cannot account 
for, they simply ignore (e). 


(b) See po*t t § 125, 124. (e) See poet, f 95. 

(d) See, for instance, the mode in whicji four conflict! n g views am to the 
ngbt of a widuw to adopt have been deduced from a tingle text of Vaakbtha 

SS# 8 B cTb. L k“p. C°)T' ,nfl0 ' 12M J - A - 486 ' 8 - C - 10 «“«*• 


For inrtMoe, aecond marriage* of widow, or wive., which an .q uai l, 
practiaed m the North, the Weat, and the South of India, aoe port, f 1 
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§ 38- IV. Judicial Decisions. — A great deal has been said, 
often by no means in a flattering spirit, of the decisions 
upon Native Law of our Courts, whether presided over by 
civilian, or by professional, Judges. It seems to be sup- 
posed that they imported European notions into the ques- 
tions discussed before them, and that the divergences 
between the law which they administered and that which is 
to be found in the Sanskrit law-books, are to be ascribed 
to their influence. In one or two remarkable instances, no 
doubt, this was the case ; but those instances are rare. My 
belief is that their influence was exerted in the opposite 
direction, and that it rather showed itself in the pedantic 
maintenance of doctrines whose letter was still existing, 
but whose spirit was dying away. It could hardly have 
been otherwise. It seems to be forgotten that upon all 
disputed points of law, the English J udges were merely 
the mouthpieces of the pundits who were attached to their The Pundit*. 
Courts, and whom they were bound to consult (/). The 
slightest examination of the earliest reports at a time when 
all points of law were treated as open questions, will show 
that the pundits were invariably consulted, wherever a 
doubt arose, and that their opinions were for a long time 
implicitly followed. If, then, the decisions were not in 
accordance with Hindu law, the fault rested with the pundits, 
and not with the Judges. The tendency of the pundits 
would naturally be to magnify the authority of their own 
law-books ; and accordingly we find that they invariably 
quote some text in support of their opinion, even when the 
text had no bearing whatever upon the point. The ten- 
dency of the Judges was even more strongly in the same 
direction. The pundit, however bigoted he might be, was 
at all events a Hindu, living amongst Hindus, and advising 
upon a law which actually governed the every-day lives of 
himself and his family and his friends. He would torture 
a sacred text into an authority for his opinion ; but his 

** °® c ^ referee* of the Court#, were only abolished by 
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opinion would probably be right, though unsustained by, 
or even opposed to, his text. With the English Judge 
there was no such restraining influence. He was sworn to 
administer Hindu law to the Hindus, and he was determined 
to do so, however strange or unreasonable it might appear. 
At first he accepted his law unhesitatingly from the lips of 
the pundit® ; and so long as he did so, probably no great 
harm was done. But knowledge increased, and the foun* 
tains were opened up, and he began to enquire into the 
matter for himself. The pundits were made to quote chapter 
and verse for their opinions, and it was found that their 
premises did not warrant their conclusions. Or their 
opinions upon one point were compared with their opinions 
upon an analogous point, and found not to harmonise, and 
logic demanded that they should be brought into conformity 
with each other. Sometimes the variance between the 
futwahs and the texts was so great that it was ascribed to 
ignorance, or to corruption. The fact really was that the 
law had outgrown the authorities. Native J udges would 
have recognized the fact. English J udges were unable to 
do so, or else remarked (to use a phrase which I have 
often heard from the Bench), “ that they were bound to 
maintain the integrity of the law.” This was a matter of 
less importance in Bengal, where Jimuta V&hana had already 
burst the fetters. But in Southern India it came to be 
accepted, that Mitakshara was the last word that could 
be listened to on Hindu law. The consequence was a state 
of arrested progress, in which no voices were heard unlees 
they came from the tomb. It was as if a German were to 
administer English law from the resources of a library 
furnished with Fleta, Glanville and Bracton, and terminate 
ing with Lord Coke (g). 


fore* cf itfage. \ 39. In Western and Northern India the differences 

between the written and the unwritten law were too palpa- 


(0) The iubftanoe of this paragraph was written by me in an Indian iotli 1 - 
n«i no long ago at 1S68. 1 mention the fact, lest it should be supposed that I 
hM borrowed, without acknowledgment, from a eery intereeting mmm ill 
Sir H* 8. Maine * Village Communities, p. 4*. f 
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ble to be passed over. Accordingly in many important cases 
in Borrodaile’s Reports, we find that the Court did not 
merely ask the opinion of their pundits, but took the evi- 
dence of the heads of the castes concerned as to their actual 
usage. The collection of laws and customs of the Hindu 
castes, made by Mr. Steele under the orders of Government, 
was another step in the same direction. It is probable that 
the laxity, which has been remarked as the characteristic 
of Hindu law in the Bombay Presidency, would be found 
equally to exist in many other districts, if the Courts had 
taken the trouble to look for it. Tn quite recent times the 
Courts of the N.-W. Provinces and of the Punjab have acted 
on the same principle of taking nothing for granted. The 
result has been the discovery, that while the actual usages 
existing in those districts are remarkably similar to those 
which are declared in the Mitakshara and the kindred works* 
there is a complete absence of those religious principles 
which are so prominent in Brahmanical law. Consequently 
the usages themselves have diverged, exactly at the points 
where they might have been expected to do so (/i). Ah - 
wnte cauftd, aheM et lex. 


(h) Reft Punjab 5, 11, 78; Fthtn Sin/jk Rni v. Ht. Dukho. ft N.-W. 

P. 382 ; ajfd. 5 1. A. 87 t 0. 1 All. 588 ; Ohotav tail v. Chun no Lnll, fl T. A. 

15 ; 8. C. 4 Cnl. 744. 
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Custom binding. § 40. If I am right in supposing that the great body of 

existing law consists of ancient usages, more or less modi- 
fied by Aryan or Brahmanieal influence, it would follow 
that the mere fact that a custom w T as not in accordance with 
written law r , that is with the Brahmanieal code, would be no 
reason whatever why it should not be binding upon those 
by whom it was shown to be observed. This is admitted in 
the strongest terms by the Brahmanieal writers themselves. 
Manu says that “immemorial usage is transcendent law,” 
and that “holy sages, well knowing that law is grounded 
on immemorial custom, embraced, as the root of all piety, 
good usages long established” (a). And he lays it down 
that “ a king who knows the revealed law, must enquire into 
the particular laws of classes, the laws or usages of dis- 
tricts, the customs of traders, and the rules of certain fami- 
lies, and establish their peculiar laws” (&) ; to which Kul- 
luka Bhatta adds, as his gloss, “ If they (that is, the laws) 
be not repugnant to the law of God,” by which no doubt 
he means the text of the Vedas as interpreted by the 
Brahmans. But that Manu contemplated no such restric- 
tion is evident by what follows a little after the above 
passage. “ What has been practised by good yyif» n and by 
virtuous Brahmans, if it be not inconsistent with the legal 
customs of provinces or districts, of classes or families, let 


(«) Mann, i, $ 108, 110. 

Manu, nii. $ *1 • . 8**, too, Vribnepati, cited Vyaraliara M.vukbe i. 1 
5 18, and VwMitba and other aothoritUeV^ted It. Mailer, A. S * * ” ’ 
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him establish " (o). So Yajnavalkya says (d), “ Of a newly- 
subjugated territory, the monarch shall preserve the social 
and religious usages, also the judicial system, and the state 
of classes, as they already obtained/ 5 And the Mitakshara 
quotes texts to the effect, that even practices expressly 
inculcated by the sacred ordinances may become obsolete, 
and should be abandoned if opposed to public opinion (e). 

§ 41. The fullest effect is given to custom both by our Recognised by 
Courts and by legislation. The Judicial Committee in the 
Ramnad case said, “ Under the Hindu system of law, clear 
proof of usage will outweigh the written text of the law ”(/). 

And all the recent Acts which provide for the admin- 
istration of the law dictate a similar reference to usage, 
unless it is contrary to justice, equity or good conscience, or 
has been actually declared to be void (g). 


§ 42. It is much to be regretted that so little has been Record* of ioc 
done in the way of collecting authentic records of local cus- CU8t<mig * 
toms. The belief that Brahmanism was the law of India 
was so much fostered by the pundits and Judges, that it 
came to be admitted conventionally, even by those who 
knew better. The revenue authorities, who were in daily 
intercourse with the people, were aware that many rules 
which were held sacred in the Court, had never been heard 
of in the cottage. But their local knowledge appears rarely 
to have been made accessible to, or valued by, the Judicial 
department. I have already mentioned, as an exception, 

Mr. Steele’s collection of customs in force in the Deccan, 

In the Punjab and in Oudh most valuable records of village 
and tribal customs, relating to the succession to, and dispo- 
sition of, land have been collected under the authority of 


(c) Maun, viii. § 46. (d) YajnftvalkyH, i. $ 343, 

(*) Mitakib*ra, i. 3, 8 4. See V. N. Mamllik. Introduction, 43, 70. Ragbtr 
nan dan*, i. 33. 

if) GotUetor of Madura v. Moottoo Ramalinga, 13 M. I. A. 436 s 6. 0, 16 
Both,, (P. 0.) 17 {$,0,1 B. L< B. (P. 0.) 1. 

U) See, M to Bombay, Bom. Reg, IV of 1837, ». 86 j Act If of 1864, *. 13, 
As to Barmah, Act XvII of 1875, s. 6. Central Province*, Act XX of 1875, 
i. 5. Madras, Act III of 1873, a 16. Oadfc, Act XVI II of 1876, *. X “ 

Act XII of 1878, a, l. Bee Sundar t< Xhnman Singh, 1 All. 613. 
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the settlement officers, and these have been brought into 
relation with the Judicial system by an enactment that the 
entries contained in them should be presumed to be true (h). 
Many most interesting peculiarities of Punjab Law will be 
found in a book to which I shall frequently refer, which 
gives the substance of these customs, and of the decisions of 
the Chief Court of Lahore upon them, and in three volumes 
issued under the authority of the Punjab Government on 
the same subject (■/). The special interest of these customs 
arises from the fact, already noticed (k) } that Brahmanism 
seems never to have succeeded in the Punjab. Accord- 
ingly, when we find a particular usage common to the 
Punjab and to Sanskrit law, we may infer that there is 
nothing necessarily Brahmanical in its origin (/). Another 
work of the greatest interest, which I believe no writer 
Thesawaleme. has ever noticed, is the Thesawaleme, or description of the 

customs of the Tamil inhabitants of Jaffna, on the island of 
Ceylon. The collection was made in 1707, under the orders 
of the Dutch Government, and was then submitted to, and 
approved by, twelve Moodelliars, or leading Natives, and 
finally promulgated as an authoritative exposition of their 
usages ( m ) . Now, we know that from the earliest times there 


( h ) These records are known by the terms, Wajib-ni-ara (a written represen- 
tation or petition) and R-iwa/.-iain (common practice or custom). See Pan jab 
Custom*, 19 ; Act XXXIII of 1871 - s. 61. XVII of 1876, a. 17. foltrai Knar 
v. Mahpal Singh , 7 T. A. 68 ; 8. C. 5 On 1 . “44; Harbhaj v. Gumoni , 8 All, 483; 
I*ri Singh v. Gonga , ib. H~6. In the case of Union Parshad v. Gandharp 
Singh % 14 1. A. 127, C. 8. 15 Cal. 20, the Judicial Committee called attention to 
a practice which had grown up in Ondh, of allowing the proprietor to enter bis 
own views upon the Wajib-ul-arz, whereas it onght to be an official record of 
customs, arrived at by the inquiries of an impartial officer. See too per curiam, 
12 AH. 385. A Wajib-ul-arx which has long stood on record, and been unques- 
tioned by the parties who would be affected by it, is primA facie evidence of 
custom, though not signed by any landholder in the villuge. Rustam AU r. 
Abbasi, 18 All. 407. 

(i) Notes on Costomary Law, as administered in the Courts of the Punjab, 
by Charles Boulnoi*, E*cj., Judge of the Chief Court, and W. H. Rattigau, 
Esq., Lahore, 1876. I cite it shortly as Punjab customs. Punjab Customary 
Law. Edited by C. L. Topper, 0. 8. Calcutta, 1881. 

lie) Ante } §8. 

il) Mr. C. L. Tapper say* of the Punjab, “The Hrahmans are not in the 
Punjab the depositaries of Customary Law. To ascertain it, we must go to the 
TribU Council, if there be one, or to the elders of the tribe.” 11 It is opt, f 
think, the custom which has modified the law. It is the Brahmanical law ooca* 
sioually, and the Muhammadan law more often, which has modified the cus- 
tom.” Punjab Customary Law, II 82, 86. 

{**) The edition which I possets waa published in 1868, with the decisions of 
the English Courts, by Mr. H F. Mutukistna, who gave it to m*. 
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has been a constant stream of emigration of Tamttlians 
into Ceylon, formerly for conquest, and latterly for pur- 
poses of commerce. We also know that the influence of 
Brahmans, or even of Aryans, among the Dra vidian races 
of the South has been of the very slightest, at all events 
until the English officials introduced their Brahman ad- 
visers (n). The customs recorded in the Thesawaleme may, 
therefore, be taken as very strong evidence of the usages 
of the Tamil inhabitants of the South of India two or three 
centuries ago, at a time when it is certain that those usages 
could not be traced to the Sanskrit writers. Undoubted 
evidence of the condition of Hindu law at a very much 
earlier period may also be found in the usages of the 
Nambudry Brahmans on the West Coast in the Madras Pre- 
sidency. The tradition is that they were introduced into 
Malabar as an organised community by king Parasurama, 
and the evidence tends to show that they must have been 
settled there about 1200 or 1500 years ago. As they 
took their place among a community which was governed 
by a totally different system, it may safely be assumed that 
the form of Hindu law which prevails among the Nam- 
budries of the present day is that which was universal 
among the Brahmans of Eastern India at the time of their 
emigration. Its archaic character exactly accords with 
such a conclusion (o). Many very interesting customs 
still existing in Southern India will be found in the Madura 
Manual by Mr. Nelson, and in the Madras Census Report 
of 1871 by Dr. Cornish. These show what rich ma terials 
are available, if they were only sought for. 

§ 43. Questions of usage arise in four different ways in 
India. Fir at ; as regards races to whom the so-called Hindu 
law has never been applied ; for instance, the aboriginal 
Hill tribes, and those who follow the Marumakatayem law 
of Malabar, or the Alya Santana law of Canara. Secondly ; 
as regards those who profess to follow the Hindu law gener- 
ally, b ut who do not admit its theological developments* 

(*) Sse afrit, $ 6. ’ ~ ' ■ ' ' ’ 

l®> raiuimm v. fee,, Btafr, U Mtd, 160, 181, 
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Thirdly ; as regards races who profess submission to it as 
a whole; and, fourthly , as regards persons formerly bound 
by Hindu law, but to whom it has become inapplicable. 

§ 44. The first of the above cases, of course, does not 
come within the scope of this work at all. The distinction 
between the second and third classes is most important, as 
the deceptive similarity between the two is likely to lead to 
erroneous conclusions in cases where they really differ. For 
instance, in an old case in Calcutta, where a question of 
heirship to a Sikh was concerned, this question again turn- 
ing upon the validity of a Sikh marriage, the Court laid it 
down generally that u the Sikhs, being a sect of Hindus, 
must be governed by Hindu law” (j>). Numerous cases in 
the Punjab show that the law of the Sikhs differs materi- 
ally from the Hindu law, in the very points, such as adop- 
tion and the like, in which the difference of religion might 
be expected to cause a difference of usage. Similar differ- 
ences are found among the Jats (//), and even among the 
orthodox Hindus of the extreme north-west of India (r). 
So, as regards the Jains, it is now well recognized that, 
though of Hindu origin, and generally adhering to Hindu 
law, they recognize no divine authority in the Vedas, and do 
not practice the tihradh*, or ceremony for the dead, which 
is the religious element in the Sanskrit law. Consequently, 
that the principles which arise out of this element do not 
bind them, and, therefore, that their usages in many res- 
pects arc completely different (.-•). I strongly suspect that 
most of the Dravidian tribes of Southern India come under 
the same head (f). 


(p) Juggomohun v. Sa urn coo war, 2 M. Dig, 43. 

« vu) ur,i tbo «• 

(r) See J'unjub Custom*, paenm. A» to the effect of the introduction of the 
t’uojuh code a* creating a lex loci , cec Jlullak Vo v. Mirza Jehan, 10 M. 1 A 
252 ; b. 0. 2 outh. (t. C,) 56. * ' 

r x° W R °’rl‘ L-® 0 *',? \ C \ % l jJ heo S,n « h ,ia ‘ v - «'• 

6 Ji. W.-l . nfd o 1. A. N : b. C. I All. 688. See one* where hucIi dif. 
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§ 45. As regards those who profess submission to the 
Hindu Law as a whole, questions of usage arise, first, with local law. 
a view to determine the particular principles of that law by 
which they should be governed ; and, secondly , to determine 
the validity of any local, tribal, or family exceptions to that 
law. Primd facie y any Hindu residing in a particular 
province of India is held to be subject to the particular 
doctrines of Hindu Law recognized in that province. He 
would be governed by the Day a Bhaga in Bengal ; by the 
Vivada Chintamani in North Behar and Tirhut ; by the 
Mayukha in Guzerat ; and generally by the Mitakshara else- 
where (?/). But this law is not merely a local law. It becomes 
the personal law, and a part of the status of every family 
which is governed by it . Consequently, where any such family 
migrates to another province, governed by another law, it 
carries its own law with it (r). For instance, a family migrat- 
ing from a part of India where the Mitakshara, or the 
Mithila, system prevailed, to Bengal, would not come under 
the Bengal law from the mere fact of its having taken 
Bengal as its domicil. And this rule would apply as mnch 
to matters of succession to land as to the purely personal 
relations of the members of the family. In this respect the 
rule seems an exception to the usual principles, that the lex 
loci governs matters relating to land, and that the law of 
the domicil governs personal relations. The reason is, t hat- 
in India there is no lex loci , every person being governed 
by the law of his personal status. The same rule as above 
would apply to any family which, by legal usage, had 
acquired any special custom of succession, or the like, 
peculiar to itself, though differing from that either of its 
original, or acquired, domicil (w). 


(u) See ante, § 26—81. As to Assam and Orissa, which arc supposed to be 
governed by Bengal law, and Ganjiun by the law of Madras, see ants, § U. 

(e) This law will uot ueoewarily be the law now prevailing in the domicil 
of origin, but that which did prevail there at the time of emigration. Vaeu. 
devan v Secy, q f State t 1 L Mad. 1 57, 102. 

(to) Rutchepntty v. Rajunder , 2 M. 1. A. 182 ; Byjnath v. Kopilmon , 24 Suth. 
05, and per curium. Sootendronathv . Mt. Heeramcmee , 12 If. I, A. 01. infra . 
note (x.) Atanik Chund t, Jugat fattani, 17 Cal. 518, 
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§ 46. When such an original variance of law is once estab- 
lished, the presumption arises that it continues ; and the 
onus of making out their contention lies upon those who 
assert that it has ceased by conformity to the law of the 
new domicil (#). But this presumption may be rebutted, 
by showing that the family has conformed in its religious 
or social usages to the locality in which it has settled ; or 
that, while retaining its religious rites, it has acquiesced in 
a course of devolution of property, according to the com- 
mon course of descent of property in that district, among 
persons of the same class (y). 

Of course the mere fact that, by the act of Government, 
a district which is governed by one system of law is annexed 
to one which is governed by a different system, cannot raise 
any presumption that the inhabitants of either district have 
adopted the usages of the other (z). 

§ 47. The next question is as to the validity of customs 
differing from the general Hindu law, when practised by 
persons who admit that they are subject to that law. Ac- 
cording to the view of customary law taken by Mr. Austin 
(a), a custom can never be considered binding until it has 
become a law by some act, legislative or judicial, of the sove- 
reign power. Language pointing to the same view is to 
be found in one judgment of the Madras High Court {&)♦ 
But such a view cannot now be sustained. It is open 
to the obvious objection, that, in the absence of legislation, 
no custom could ever be judicially recognized for the first 
time. A decision in its favour would assume that it was 
already binding. The sounder view appears to be that law 


(*) iSocnendrmiath v. Mt. Heeramonec , 12 31. 1. A. Si ; fc$. C IB. L. K. (F* 
C.) 26 ; 6. C. 10 feuth. (P. O.; 35 j Ubunnessurrve v. Kimhen, 4 Wym 22$; 
Honatun v. Huttun , buth. 6p. 05 ; iUrthte dtnyh v. Mt. Shw, 8 ftutb. 261. 

(y) Hajchuruler v. Uoculchund , l S. i). 43 M) ; Chundro v Mubin Soondur 
2 suth. IV7 ; tiambrotno v. Kamintc, 0 Sath. 205 ; S. G. 3 Wym. 3 . Janurudl 
deen v Mobtn Cbunder , Munik. 232 j per curiam, Hoorendronath Hssra* 

monee, 12 34. X. A. 96 ; Supra, nous 

triihse &ingh v. Court oj Wards, 23 6uth. 272. 

(a) Austiu, i. 148, ii. 229. 

(5) tfarasammal v. Balarainacharlu , t Mad. H. G\ 424. 
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and usage act, and re-act, upon each other. A belief in the 
propriety, or the imperative nature, of a particular course of 
conduct, produces a uniformity of behaviour in following it ; 
and a uniformity of behaviour in following a particular 
course of conduct, produces a belief that it is imperative, or 
proper, to do so. When from either cause, or from both 
causes, a uniform and persistent usage has moulded the life, 
and regulated the dealings, of a particular class of the com- 
munity, it becomes a custom, which is a part of their per- 
sonal law. Such a custom deserves to be recognized and 
enforced by the Courts, unless it is injurious to the public 
interests, or is in conflict with any express law of the ruling 
power (r). Hence, where a special usage of succession was 
set up, the High Court of Madras said, “ What the law 
requires before an alleged custom can receive the recognition 
of the Court, and so acquire legal force, is satisfactory proof 
of usage, so long and invariably acted upon in practice, as 
tp show that it has, by common consent, been submitted to 
as the established governing rule of the particular family, 
class, or district of country ; and the course of practice upon 
which the custom rests must not be left in doubt, but be 
proved with certainty” (rf). This decision was affirmed on 
appeal, and the Judicial Committee observed (#0 : “Their 
Lordships are fully sensible of the importance and justice 
of giving effect to long established usages existing in par- 
ticular districts and families in India, but it is of t lie essence 
of special usages, modifying the ordinary law of succession, 
that they should be ancient and invariable; and it is fur- 
ther essential that they should be established to be so b .Y 
clear and unambiguous evidence. It is only by means of 


(r) 8ee the subject discussed, Khojah's caee t Perry, O. C. 110 ; Hoioard v. 
Pesfoiijt, ih. 5*i5 ; Tarn (7 hand v. fteeb Horn, 8 Mud. H. 0. 56 ; Bfwu Nanajt v. 
8 undrab ui , 11 Bom II. C. 249 ; Mathura v. Ksu , 4 Bom. 545 ; Suvigoy, limit 
Horn. i. 88—36, 165—175 ; Introduction to Punjab Customs. 

Sivannnanja v. Muttu fianuilinqa, 8 Mad. H. C. 75, 77 ; affirmed on ap- 
peal, 8ub nomine t Ramnlakshmi v, titvanantha, the Qorcart cane. 14 M. I. A., 
570; 8.0. 12 B. L. R. 896, 8. C. 17 Suth. 558. Approved by the Bombay 
High Court. Shidhojirav v Naikojirav , 10 Bom. H. 0, 234. See also iihujan - 
qrav v. Malojimv , 5 Bom. H. C. (A. 0. J ) 161. 

(e) 14 M. I. A. 585. 
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such evidence that the Courts can be assured of their exist- 
ence, and that they possess the conditions of antiquity and 
certainty on which alone their legal title to recognition 
depends/ 1 Accordingly, the Madras High Court, when 
directing an inquiry as to an alleged custom in the south of 
India that Brahmans should adopt their sisters 1 sons, laid it 
down that : €< I. The evidence should be such as to prove the 
uniformity and continuity of the usage, and the conviction 
of those following it that they were acting in accordance 
with law, and this conviction must be inferred from the evi- 
dence ; II. Evidence of acts of the kind ; acquiescence in 
those acts ; decisions of Courts, or even of punchayets, up- 
holding such acts ; the statements of experienced and com- 
petent persons of their belief that such acts were legal and 
valid, will all be admissible ; but it is obvious that although 
admissible, evidence of this latter kind will be of little 
weight if unsupported by actual examples of the usage as- 
serted 11 (/). Finally, the custom set up must be definite, so 
that its application in any given instance may be clear and 
certain, and reasonable (jr). 

§ 48. Where a tribe or family are admittedly governed by 
Hindu law, but assert the existence of a special custom in 
derogation of that law, the onu* of course rests upon those 
who assert the custom to make it out. For instance, a cus- 
tom forbidding adoption, or barring inheritance by adop- 
tion, might be established, though in a family otherwise 
subject to Hindu law it would probably require very strong 
evidence to support it (h). But if the tribe or family had 
been originally non-Hindu, and only adopted Hindu usages 
in part, the onus* would be shifted, and the burthen of proof 
would rest upon the side which alleged that any particular 
doctrine had become part of the personal law. A case of 


(/) Gopalayyan v, Raph upatwvya* , 7 Med. H. C. WO, 254. See, too. par 
Morkby , J., Hiranath y. Baboo Row, 9 B. L. B. 294 ; S. C. 17 Soil*. 316 \ VaU 
Uttar of Madura v. Mootioo Ramaliuga, 12 M. I. A. 436, S. C, 10 Seth, (r* G.) 
17 j 8. G. 1 B, L. B. (P. O.) 1 and Hurpurahtd y. 8heo Dyal, 3 I. A. 286, 8. 0. 
36 Stitb. 56. Vitknu ? KH*hnan f 7 Mad. 3. 


(g) Lachman y. Akbar, 1 All. 440 ; Lata v. Hire, 2 All, 49. 

(h) Bishnath Singh r, Ram Chum Mujmodar, 8. D. of I860, 90. 
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this sort arose in regard to the Baikantpur family, who 
were not originally Hindus, but who had in part, though 
not entirely, adopted Hindu customs. On a question of 
succession, when the estate was claimed by an adopted son, 
it was held by the Judicial Committee that the orms rested 
upon those who relied on the adoption to show that this was 
one of the Hindu customs which had been taken into the 
family law. If the family was generally governed by Hindu 
law the claimant might rely on that, and then the onus of 
proving a family custom would be on him who asserted 
it (i). 

§ 49. It follows from the very nature of the case, that a 
mere agreement among certain persons to adopt a particu- 
lar rule, cannot create a new custom binding on others, 
whatever its effect may be upon themselves (k ) . Nor can a 
family custom ever be binding where the family, or estate, 
to which it attaches is so modem as to preclude the very 
idea of immemorial usage (/). Nor does a custom, such as 
that of primogeniture, which has governed the devolution 
of an estate in the hands of a particular family, follow it 
into the hands of another family, by whom it may have 
been purchased. In other words, it does not run with the 
land (m). 

§ 50, Continuity is an essential to the validity of a 
custom as antiquity. In the case of a widely-spread local 
custom, want of continuity would be evidence that it had 
never had a legal existence ; but it is difficult to imagine 
that such a custom, once thoroughly established, shonld 
come to a sudden end. It is different, however, in the case 
of family usage, which is founded on the consent of a 
smaller number of persons. Therefore, where it appeared 


(i) Fanindra Tkb v. Hajmoar , 12 I. A. 72. 8. C. 11 Cal. 46S. 

(fc) Par ewv, Mima Bop**?. Oataram , 8 M. I. A. 420, 8. C. 2 Sntb. (P. O 
4 ? Abraham r. Abraham, 9 M. I. A. 842 ; 8. O. I Sotb. <P. C.l l ; Sarupi 
Multh Ram, N.*W. P. 227. Bhaoni v. Mahai-nj Singh, 8 All. 768* 

(?) Umrithmoth Oou rtenath, 18 M, I. A. 842, 840, 8. C. 16 8ntb. <P.C*> U 
(m) Oryol Oau ?. Nurotum, 7 8. D. 105 (280). 
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that the members of a family, interested in an estate in the 
nature of a Raj, had for twenty years dealt with it as joint 
family property, as if the ordinary laws Of succession govern* 
ed the descent, the Privy Council held that any impartible 
character which it had originally possessed, was determin- 
ed. They said : “ Their Lordships cannot find any principle, 
or authority, for holding that in point of law a manner of 
descent of an ordinary estate, depending solely on family 
usage, may not be discontinued, so as to let in the ordinary 
law of succession. Such family usages are in their nature 
different from a territorial custom, which is the lex loci 
binding all persons within the local limits , in which it 
prevails. It is of the essence of family usages that they 
should be certain, invariable, and continuous ; and well 
established discontinuance must be held to destroy them. 
This would be so when the discontinuance has arisen from 
accidental causes ; and the effect cannot be less when it 
has been intentionally brought about by the concurrent 
will of the family. It would lead to much confusion, and 
abundant litigation, if the law attempted to revive and give 
effect to usages of this kind after they had been clearly 
abandoned, and the abandonment had been, as in this case, 
long acted upon” ( n ). 

•kifte § 51. The above cases settle a question, as to which 
there was at first some doubt entertained, vi z, t whether a 
particular family could have a usage differing from the law 
of the surrounding district applicable to similar persons (o). 
There is nothing to prevent proof of such a family usage* 
But in the case of a single family, and especially a family 
of no great importance, there will of course be very great 
difficulty in proving that the usage possesses the antiquity 
and continuousness, and arises from the sense of legal 
necessity as distinguished from conventional arrangement, 

mmm hm i i w ofcnwi ■■<■■■■>. mtm m ummmmt •*+m** t* m** * -m * immm0++ 

(«) Rajkishen v. Bamh y, l Cal. 186, 8. 0. 19 8 nth. 8. Set, alto, pm * 
Abrahmm v. Abrvhtm, 9 If. I. A. 843, 8. C. ) Bath. (P. 0 ) I. 

(o) 8 m Baseantrac w. Hantappa, 1 Bom. H. 0. App*. 48 (2nd ed.) j per ct*r., 
« T* n* 0Jtat4 v* ##*& Earn, 8 Med. H . C. 58 ; M*4havrw e , Balkriihmn, 4 Bom* 
S. 0. (A. 0. J.) 112* 
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that is required to make oat a binding usage ( p ). Where 
the family is a very great one, whose records are capable 
of being verified for a number of generations, the difficulty 
disappears. In the case of the Tipperah Raj, a usage has 
been repeatedly established by which the Raja nominates 
from amongst the members of his family the Jobraj (young 
sovereign) and the Bara Thakoor (chief lord), of whom the 
former succeeds to the Raj on a demise of the Raja, and 
the second takes the place of Jobraj ( q ). Also a custom in 
the Raj of Tirhoot, by which the Raja in possession abdi- 
cates during his lifetime, and assigns the Raj to his eldest 
son, or nearest male heir (r). Many of the cases of estates 
descending by primogeniture appear to rest on the nature 
of the estate itself, as being a sort of sovereignty, which 
from its constitution is impartible ($). But family custom 
alone will be sufficient, even if the estate is not of the 
nature of a Raj, provided it is made out (£). And where 
an impartible Raj has been confiscated by government, and 
then granted out again, either to a stranger, or to a member 
of the same family, the presumption is that it has been 
granted with its incidents as a Raj, of which the most pro- 
minent are impartibility and descent by primogeniture (u). 
This presumption, however, will not prevail, when the mode 
of dealing with the Raj after its confiscation, and the mode 
of its regrant are consistent with an intention that it should 
for the future possess the ordinary incidents of partibi- 
lity (v). 



( q ) Neeikieto Deb v Beerchunder , 12 M. I. A. 528, S. C. 12 Sath. tP. 0.) 21 i 
8.C.8B.L, E. (P. C.)IJ. V * 


(r) Quneeh ▼. Moheshnr, 6 M. I. A. 164, which see in the Court below, 7 S* 
D. 228 (271) ) eee the Packet e Haj, Ourundnarain v. l/itoitd, 6 8. D. 222 (854), 
ajjfd. Sub nomine , Anund v. Dheraj> 5 M. 1. A, 82. 

(«) There m*y, however, be a partible Raj. See Qhirdharge v, KoolahuL 
2M.I. A. 844, 8. C. 6 Sutb. (P. 0.) 1. 

(t) Ratyut Urjun y. Rawut Qhun*iam t b M.I. A. 162; Ghowdhry Chinta* 

(u) Beer Periab v. Maharajah Rajender % ( Huneapore ease) 12 M. I, A, l, 8. 
® t *th. (P. O.) 15 i Mutta Vaduganatha v. Dvraeinga, 8 I. A. 29, 8, 0* 

A M ad. 220 . 

(*) Venkata Naraeimha v. Narayya^iSuevid oaee), 7 1. A. 88, 8. C. t Mad. ttS. 
i Zamindar y. frtrwharla Ramabhadro, 18i. A. 40, 8, 0,, )4 M 
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Immoral usages. § 52. Customs which are immoral, or contrary to public 

policy, will neither be enforced, nor sanctioned («?). For 
instance, prostitution is not only recognized by Indian usage, 
and honoured in the class of dancing girls, but the relations 
between the prostitute and her paramour were regulated by 
law, just as any other species of contract (x). Even under 
English law prostitution is, of course, not illegal, in the 
sense of being either prohibited, or punishable ; and I con- 
ceive there can be no reason why the existence of a distinct 
class of prostitutes in India, with special rules of descent 
inter se } should not be recognized now, and those rules 
acted on (y). But prostitution even according to Hindu 
views is immoral, and entails degradation from caste (z). 
It is quite clear, therefore, that no English Court would look 
upon prostitution as a consideration that would support a 
contract; and it has been held that the English rule will 
also be enforced to the extent of defeating an action against 
a prostitute for lodgings, or the like, supplied to her for the 
express purpose of enabling her to carry on her trade (a). 
So it has been held that the procuring of a minor to 
be a dancing girl at a pagoda, or the disposing of her as 
such, is punishable under ss. 372 & 373 of the Indian Penal 
Code ( b ), and the Bombay High Court went so far as to 
hold that the adoption of a girl by persons of this class, 
to be brought up in their profession, cannot be recognised 
as conferring any rights (c). The soundness of any such 
general rule seems, however, to have been doubted by the 

(«*) M&&U, viii. { 41 ; M. M toiler, A. 8. L. 60. 8ee statutes cited, anft, § 41, 
note (g). 

(*) See Vi*. Cbint. 101. 

(y) Tara Mvnnee v. Mofee, 7 8. D. 2/3 (326) ; Shida v. 8unshidapa % Morrin* 
Pt. i. 137 } Kamakshi v. Nagarathnam, 6 Mad. H. C. 161 ; and see par etir., 
Chalakonda v. Rutnnchalam , 2 Mad. H. C. 78. 

{*) 2 W. MaeN. 132. Sivaaungu v. MinaL 12 Mad. 277 ; Tara Naikin r. 
Nan* Lakshman , 14 Bom. 00 ; Kamalam r. Radagopa 8ami , 1 Mad. 364 * Muttu- 
kannu v. Raramanami^ 12 Mad. 214. 

(«) Ooureanaihr . Modhoomonfie, ISSuth. 446, 8 . 0. 9 B. h, K f appm.t J* 
See 8utao v. Hurrmram , Bella*!*, 1. 

(W £* p. Tadmavati, 6 Mad. H. 0. 416 > &< v. /«*K, 6 Bom. H. (0. C. C.) 
68 1 CWnua Ummayt r. Tagarai, 1 Mad. 161. Bee, boweter, Rag. ▼. Ram****, 

(*) Mathwra », Stu, 4 Bom. US. 
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Bombay Court in a more recent case, and was expressly 
denied in Madras (d). So it has been held in Bombay that 
caste customs authorising a woman to abandon her hus- 
band, and marry again without his consent, were void for 
immorality (e). And it was doubted whether a custom 
authorising her to marry again, during the lifetime of her 
husband, and with his consent, would have been valid (/). 

Among the Nairs, as is well known, the marriage relation 
involves no obligation to chastity on the part of the 
woman, and gives no rights to the man. But here what 
the law recognizes is not a custom to break the marriage 
bond, but the fact that there is no marriage bond at all (g). 

In a case before the Privy Council, a custom was set up as 
existing on the west coast of India, whereby the trustees of 
a religious institution were allowed to sell their trust. The 
judicial Committee found that no such custom was made 
out, but intimated that in any case they would have held it 
to be invalid, as being opposed to public policy ( h ). 

§ 53. The fourth class of cases mentioned before (§ 43), change of 
arises when circumstances occur which make the law, which fami,y 
has previously governed a family, no longer applicable. 

In one sense any new law which is adopted for the gov- 
ernance of such* a family must be wanting, as regards that 
family, in the element of antiquity necessary to constitute 
a custom. On the other hand, the law itself which is adopted 
may be of immemorial character ; the only question would 
be as to the power of the family to adopt it. We have 
already seen that a family migrating from one part of India 
to another, may either retain the law of its origin, or adopt 
that of its domicil (i). The same rule applies to a family 
which has changed its status. If the new status carries 


(d) Tara Naikin t. Nana Lake liman, 14 Bom. 
Mad. 893. 8eepo§£, $ 188. 


90. Mahalinga t 11 


(«) ft, v. Kar$an> 2 Bom. H. C. 124 j aee ft. v. Manohar. 6 Bom. H. C. (0. 
oo • 17, Vji ». Hat hi, 7 Bom. H. C. (A.C.J.) 188 ( karayaav. Lavint, 
2 Bom. 140. 


(/) Xhtmkor v. Vmiathanlar, 10 Bom. H. C. til. 

(?) See Koraga v. Km., 6 Mad. 874. 

W Rajah rvrmah ▼. Ravi Vumah, 4 1. A, 76, 8 . 0. 1 Mad. (88. 
W Aim, 1 48* 
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with it an obligation to submit to a*pariicuiar form of law, 
such form of law is binding upon it* If, however, it carries 
with it no such obligation, then the family is at liberty, 
either to retain so much of its old law as is consistent with 
its change of status, or to adopt the usages of any other 
class^with which the new status allows it to associate itself* 

§ 54. Where a Hindu has become converted to Muham* 
medanism, he accepts a new mode of life, which is governed 
by a law recognized, and enforced, in India. It has been 
stated that the property which he was possessed of at the time 
of his conversion will devolve upon those who were entitled 
to it at that time, by the Hindu Law, but that the property 
which he may subsequently acquire will devolve according 
to Mohammedan law (k ) . The former proposition, howeevr, 
must, I should think, be limited to cases where by the 
Hindu law his heirs had acquired an interest which he could 
not defeat. If he was able to disinherit any of his relations 
by alienation, or by will, it is difficult to see why he should 
not disinherit them by adopting a law which gave him a 
different line of heirs. The latter part of the proposition, 
however, has been affirmed by the Privy Council, in a case 
where it was contended that a family which had been 
converted several generations back to Muhammadanism 
was still governed by Hindu law. Their Lordships said, 
"This case is distinguishable from that of Abraham v. 
Abraham { l ). There the parties were native Christians, 
not having, as such, any law of inheritance defined by 
statute ; and, in the absence of one, this Committee applied 
the law by which, as the evidence proved, the particular 
family intended to be governed. But the written law of 
India has prescribed broadly that in questions of succession 
and inheritance, the Hindu law is to be applied to Hindus, 
and the Muhammedan law to Muhammedans ; and in the 
judgment delivered by Lord Kingsdown in Abraham v* 


i 


(*) 2 W. MacN. 181, 18 * i Jowala *. Dhanm, 10 V. I. A. 8 87. 
(Ij 9 M. I. A. 1 96 , S. 0. 1 Both, (P. 0.) 1, 
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Abraham, p. 289, it is said that * this rule must be under- 
stood to refer to Hindus and Muhammadans, not by birth 
merely, but by religion also/ The two cases in W. H. 
MacNaghten's Principles of Hind. L., vol. ii., pp. 181, 122, 
which deal with the case of converts from the Hindu to the 
Muhammedan faith, and rule that the heirs according to 
Hindu law will take all the property which the deceased 
had at the time of his conversion, are also authorities %*r 
the proposition that this subsequently acquired property is to 
be governed by the Muhammedan law. Here there is nothing 
to show conclusively when or how the property was 
acquired by ( the great ancestor ; * there was no conflict as in 
the cases just referred to, between Hindus and Muhamma- 
dans touching the succession to him. Whatever he had is 
admitted to have passed to his descendants, of whom all, 
like himself, were Muhammedans ; and it seems to be con- 
trary to principle that, as between them, the succession 
should be governed by any but Muhammedan law. Whether 
it is competent for a family converted from the Hindu 
to the Muhammedan faith to retain for several generations 
Hindu usages and customs, and by virtue of that retention 
to set up for itself a special and customary law of inherit- 
ance, is a question which, so far as their Lordships are 
aware, has never been decided. It is not absolutely neces- 
sary for the determination of this appeal to decide that 
question in the negative, and their Lordships abstain from 
doing so. They must, however, observe, that to control 
the general law, if indeed the Muhammedan law admits of 
such control, much stronger proof of special usage would be 
required than has been given in this case ” (m). 


§ 55. These remarks of the Judicial Committee were not 
necessary for the decision of the case before them, as they 
held that the plaintiff would equally have failed if the prin- 


Reteution of 
Hindu nangt*. 


(hi) Jam ala t, DKarum, 10 If I. A. A) i, 537. Be* Hakim Khan ?. (Tool Khan, 
8 Gal. 896, In which the Court, with mnob ronton, doubted the decision in Rnp- 
Chowdhry, % O. L. R. 97, where it woe laid down at eottled Uw 
that with Mohammedan* living in a Hindu country. the proeumption of joint 
fawixy and eomraeumHty trite* See Hint paragraph. 
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ciples of Hindu law had been applied to his claim. Nor did 
they profess absolutely to decide that a convert to Moham- 
medanism might not still retain Hindu usages, and they 
partly rest their view against such retention of usage upon 
the ground that there was no decision upon the subject. 
The, point, however, has been repeatedly decided the other 
way in Bombay, with regard to a sect called Khojahs . These 
are a class of persons who were originally Hindus, but who 
became converts to Muhammedanism about four hundred 
years ago, retaining however many Hindu usages, amongst 
others an order of succession opposed to that prescibed by 
the Koran. A similar sect named the Memrn Cutrhees had a 
similar history and usage. In 1847, the question was raised 
in the Supreme Court of Bombay, whether this order of 
succession could be supported, and Sir Erskine Perry, in an 
elaborate judgment, decided that it could. His decision 
has been followed in numerous cases in Bombay, both in 
the Supreme and Hierh Court, and may be considered as 
thoroughly established (?/)• Tt has, however, been held that 
these decisions did not establish that the Khojas had 
adopted the entire Hindu family law, and that it could not 
be assumed without sufficient evidence that they were 
bound by the law of partition, so far as it allows a son to 
claim a share of the family property in his father's life- 
time (r>). But although these cases may probably be taken 
as settling that an adherence to the religion of the Koran 
does not necessarily entail an adherence to its civil law, 
there may be cases in which religion and law are insepar- 
able. In such a case the ruling of the Privy Council would 
be strictly in point, and would debar any one who had 
accepted the religion from reiving on a custom opposed to 
the law. For instance, monogamy is an essential part of 




(«) Jthojah s cnee, P*rrv. O. C. 110 j Ganabai v , Thovnr, 1 Rom. H. 0. 71* 
?t ? thilbai. in the Owvi* nf t 2 Brno. H . 0. 202 s RrtMm&ai, in the Goods ef t 12 
Rom. H.C. 20* * Hahimathni *. TUrhni , 2 Boot. 24 j thutdurtommeeaa v. Mimda, 
A Of* * HajHamair* Will, 6 Bom. 462 ? Athobai #. ffaji Tydb, 9 Bom. lift j 
Abdjd Cadur f. Tvrm m, ibid. IBS s Mahomed With v. Baft Ahmed, 10 Bom. \ , 
He Bo/rnm Mahomed, 14 Bom. 180. 

(o) Ahmedbhoy ▼. Caetnmbhop, IS B«nn. 5S4, oirer-nsiin* 8. C. tt Bom. 100* 
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the law of Christianity. A Muhammedan, or Hindu, convert 
to Christianity could not possibly marry a second wife after 
his conversion, during the life of his first, and if he did so, 
the issue by such second marriage would certainly not be 
legitimate, any Hindu or Muhammedan usage to the contrary 
notwithstanding (p)> His conversion would not invalidate 
marriages celebrated, or affect the legitimacy of issue born 
before that event. What its effect might be upon issue 
proceeding from a plurality of wives retained after he 
became a Christian, would be a very interesting question, 
which has never arisen. 

Ki 

§ 56. The second part of the rule above stated (<7) is illus- 
trated by the case of Abraham v. Abraham (r), referred to 
above. There it appeared that there were different classes 
of native Christians of Hindu origin. Some retained Hindu 
manners and usages, wholly or chiefly, while others, who 
were known as East Indians, and who are generally of 
mixed blood, conformed in all respects to European customs* 
The founder of the family in question was of pure Hindu 
blood, and belonged to a class of native Christians which 
retained native customs. But as he rose in the world and 
accumulated property, he assumed the dress and usages 
of Europeans. He married an East Indian wife, and was 
admitted into, and recognized as a member of, the East 
Indian community. After his death the question arose 
whether his property was to be treated as the joint property 
of an undivided Hindu family, and governed by pure Hindu 
law ; or if not, whether it was to be governed by a law of 
usage, similar to Hindu or to European law. The former 
proposition was at once rejected. Their Lordships said (*) : 
“ It is a question of parcenership and not of heirship. 
Heirship may be governed by the Hindu law, or by any 

(p) See Hyd* v. Hyde. L. &. 1. P. A D. 180 j 8kinn*r r. Orde. 14 M. I. A. 
809. 884, 8. 0. 10 B. L. R. 185 j S. G. 17 Sotb. 77. 

(q) Ante, $ & 8 . 

(r) 9 II. 1. A. 195, 8, C. 1 Suth. (P. C.) 1. Native Christiana are now gov- 
eruod by the Indian Socoession Act. Ponrtuaami v. IWasamt, 8 Mad. 809. 

Sari tea ? Piwonomoyte, 0 Cal. 7S4. 

U> 9 M. I. A. 887* 8. C. i 8utb. (P. 00 5. 
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other law to which the ancestor may be subject; but 
parcenership, understood in the sense in which their Lord- 
ships here use the term, as expressing the rights and 
obligations growing out of the status of an undivided family, 
is the creature of, and must be governed by the Hindu 
law. Considering the case, then, with reference to par- 
cenership, what is the position of a member of a Hindu 

familv who has become a convert to Christianity ? He 
« * 

becomes, as their Lordships apprehend, at once severed 
from the family and regarded by them as an outcast. The 
tie which bound the family together is, so far as he is 
concerned, not only loosened but dissolved. The obliga- 
tions consequent upon, and connected with the tie must, as 
it seems to their Lordships, be dissolved noth it. Parcener- 
ship may be put an end to by a severance effected by 
partition ; it must, as their Lordships think, equally be put 
an end to by severance which the Hindn law recognizes 
and creates. Their Lordships, therefore, are of opinion 
that, upon the conversion of a Hindu to Christianity, the 
Hindu law ceases to have any continuing obligatory force 
upon the convert. He may renounce the old law by which 
he was bound, as he has renounced his old religion ; or, if 
he thinks fit, he may abide by the old law, notwithstanding 
he has renounced the old religion.” Their Lordships then 
reviewed the facts, showing the different usages of differ- 
ent classes of Christians, and the evidence that Abraham 
had, in fact, passed from one class into another, and pro- 
ceeded to say (/) : “ That it is not competent to parties to 
create, as to property, any new law to regulate the succes- 
sion to it ah intest at o, their Lordships entertain no doubt; 
but that is not the question on which this case depends. 
The question is, whether, when there are different law* as to 
property applying to different classes, parties ought not to 
be considered to have adopted the law as to property, 
whether in respect of succession ab intest ato, or in other 
respects, of the class to which they belong. In this parti- 


al 9 M. I. A. 942, 244, 8. C. 1 Biitli. C.) 6, 
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cutar case the question is, whether the property was bouhd 
by the Hindu law of parcenership.” “ The law has not, so 
far as their Lordships can see, prohibited a Christian con- 
vert from changing his class. The inconvenience resulting 
from a change of succession consequent on a change of 
class is no greater than that which often results from a 
change of domicil. The argwmentum ab inconvenienti cannot 
therefore be used against the legality of such a change. If 
such change takes place in fact, why should it be regarded 
as non-existing in law ? Their Lordships are of opinion, 
that it was competent for Matthew Abraham, though 
himself both by origin and actually in his youth a * native 
Christian/ following the Hindu laws and customs on 
matters relating to property, to change his class of 
Christians, and become of the Christian class to which his 
wife belonged. His family was managed and lived in all 
respects like an East Indian family. In such a family the 
undivided family union, in the sense before mentioned, is 
unknown.” 


§ 57. On the same principle, where a European had 
illegitimate sons by two Hindu women, and they conformed 
in all respects to Hindu habits and usages, it was held that 
they must for all purposes be treated as Hindus, and gov- 
erned by Hindu law as such. “ They were not an united 
Hindu family in the ordinary sense in which that term is 
used by the text writers on Hindu law : a family of which 
the father was in his lifetime the head, and the sons in a 
sense parceners in birth, by an inchoate, though alterable, 
title; but they were sons of a Christian father by different 
Hindu mothers, constituting themselves parceners in the 
enjoyment of their property, after the manner of a Hindu 
joint family” (u). And it was held that their rights of 
succession inter se and to their mother, must be judged by 
Hindu law, which recognized such rights, and not by Eng- 


IUegritimate is- 
sue of European. 


U) Myna Boy te v, Ootara in, 8 M. I. A* 400 t 43*0, 8. C, 8 Suth, (P, 0.) A 
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lish law, which denied them (v). On the other hand, the 
vast majority of the class known as East Indians, and 
referred to in the judgment in Abraham v. Abraham , have 
been the illegitimate sons of Europeans by natives or half- 
caste women, who, from being acknowledged and cared for 
by their fathers, have adopted European modes of life. 
These, as already stated, would be governed by European 
law. 


(«) Same case, 2 Mad. H. C. 196. 



CHAPTER IV. 


FAMILY RELATIONS. 

Marriage and Souship. 

58. No part of the Hindu Law is more anomalous than 
that which governs the Family relations. Not only does 
there appear to be a complete break of continuity between 
the ancient system and that which now prevails, but the 
different parts of the ancient system appear in this respect 
to be in direct conflict with each other. We find a law of 
inheritance, which assumes the possibility of tracing male 
ancestors in an unbroken pedigree extending to fourteen 
generations; while coupled with it isa Family Law, in which 
several admitted forms of marriage are only euphemisms for 
seduction and rape, and in which twelve sorts of sons are 
recognized, the majority of whom have no blood relation- 
ship to their own father. 1 am not aware that any attempt 
has hitherto been made to harmonise, or to account for, 
these apparent inconsistencies. It has been suggested, 
however, that some of the peculiarities of the system may 
be referred to the practice of polyandry, which is supposed 
to have been oneo universal (a). It seems to me that the 
proved existence of such a practice would not account for the 
facts. I also doubt whether polyandry, properly so called ( b ), 

(а) I refer, of course, to the views pat forward by Mr. McLennan throughout 
hts Studies in Anoieut History. 1870« Also iu two articles iu the Fortnightly 
Review, May and June, 1877. McLeouau. Patriarchal Theory, 

(б) By polyandry, properly so called, 1 mean a system under which a woman 
is the legal property of several husbands at once, as among the Todas j or under 
which a woman, who is legally married to one husband, has the right, wbioh he 
9*nnot dispute, to admit other men at her own pleasure, as among the Hairs* 1 
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ever prevailed among the races who were governed by the 
system now under discussion, while they were governed by 
it. It is quite possible that it may have prevailed among 
them at a still earlier stage of their history. But this 
circumstance would be immaterial, if there is reason to 
suppose that they had escaped from its influence before 
the introduction of the Family law, which we find in force at 
the time of the earliest Sanskrit writings. Still more, if 
that law can be accounted for on principles which have 
nothing to do with polyandry. It will be well, however, to 
clear the ground for the discussion, by enquiring what are 
the actual facts. 

§ 59. Among the non-aryan races of India, both the 
former and the present existence of polyandry is beyond 
dispute. It is peculiarly common among the Hill tribes, 
who are probably aboriginal ; but it is also widely diffused 
among the inhabitants of the plains (c). Among the 
Nairs, the woman remains in her own home after her mar- 
riage, and there associates with as many men as she 
pleases (d). The Teehurs of Oude “live together almost 
indiscriminately in large communities, and oven where two 
people are regarded as married, the tie is but nominal” («). 
Among the Western Kalians of Madura, “ it constantly 
happens that a woman is the wife of either ten, eight, six, 
or two husbands, who are held to be the fathers jointly 
and severally of any children that inay be born of her body. 
And still more curiously, when the children of such a family 
grow up, they for some unknown reason style themselves 
the children, not of ten, eight, or six fathers, as the case 


exclude cases of mere dissoluteness. No one would apply tbs term polyandry to 
the iastiiution of tbe cavalier servente in Italy or Spain. I also exclude case* 
in which a woman is allowed to offer herself to a man, who claims a sort of 
semi-divinity, as in the case of the Maharajas of Bombay ; and the analogous 
cases of promiscuous prostitution of married womeu as a sort of religious rite. 
Bee Dubois (ed. 1862), 802 ; Wilson, Works, i, 263. 

Cc) Tn the Punjab it is still found existing in Seoraj, Lahool and SpttL PtU»* 
jab Customary Law, II. 186, 187, 191. Here the joint husbands are always 
brothers. 


(d) McLennan, 147. 

Fg i ffiri ffij <#4, m ° h th * «* * 
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may be, but of eight and two, or six and two, or four and 
two fathers” (/). Among the Kannuvans of Madura, “a 
woman may legally marry any number of men in succes- 
sion, though she may not have two husbands at one 
and the same time. She, may, however, bestow favours on 
paramours without hindrance, provided they be of equal 
caste with her” ( g ). Among the Todas of the Nilgiris, as 
in Thibet, the wife is the property of all the brothers, and 
lives in their home ( h ). A similar custom prevails among 
the Tiyars, or palm cultivators of Malabar and Tra van- 
core (/). Among the Tottiyars, a caste of Madura, it is the 
usage for brothers, uncles, nephews and other relations, to 
hold their wives in common, and their priests compel them 
to keep up the custom, if they are unwilling ; outside the 
family they are chaste (A*). 

& 60. It is difficult to believe that pel yandry in its lowest Polyandry 

5 # 1 ' , J . among Aryans. 

form, as authorising the union of women with a plurality of 
husbands of different family, could ever have been common 
among the Aryan Hindus. Such a system, as Mr. McLen- 
nan points out (/), would necessarily produce a system of 
kinship through females, such as actually exists among the 
polyandrous tribes of the West Coast of India. Now, the 
most striking feature in the Aryan Hindu customs is the 
strictness with which kinship is traced through males. 

Except in Bengal, where the change is comparatively 
modem, agnates to the fourteenth degree exclude cognates. 

This rule is connected with, if it is not based upon, their 
religious system, the first principle of which was the prac- 
tice of worshipping deceased male ancestors to the remotest 
degree (m). This, of course, involved the assumption that 

(/) Madura Manual, Pt. 11. 54. 

((f) Ibid. S4. 

(5) Br*ck», Primitive Tribe#, 10, 

(0 Madras Co ruui* Report, 162. 

(k) Dubois, 8 j MadurX Manual, Pt. 11.82. 

(l) Stud**#, 124, \86. Mr. L. H. Morgan's objection* (p, 515) to the general 
proportion stated by Mr. McLennan a* to kinship through female*, teem not 
to apply t«> the limited form of that proposition a* stated in the text. 

. (m) Mattu, iii, | 81— 21,122— 125, 188. 1&V-281, 282—1845 Spencer, l 304} 

Appx. 1. j M. Mailer, A. S. Lit. 386; Ind. WW. 155. 
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those ancestors could be identified with the most perfect 
certainty. The female ancestors were only worshipped in 
conjunction with their deceased husbands. We can be 
quite certain that this system was one of enormous antiquity, 
since we find exactly the same practice of religious offerings 
to the dead prevailing among the Greeks and Romans. 
We may assert with confidence that a usage common to 
the three races had previously existed in that ancient stock 
from which Hindus, Greeks, and Romans, alike proceeded. 
No doubt, Mr. McLennan points out numerous indications 
of kinship through females among the Greeks, especially 
in the case of the Trial of Orestes. Bnt, if I may be 
allowed to say so, all these instances seem to be less the 
voice of a living law, than the feeble echoes of one sound- 
ing from a past that was dead (»). T bv no means denv 
that polyandry of the second, or Toda, type, may have 
existed among the Hindu Aryans. But I think that at the 
earliest times of which we have any evidence it had become 
very rare, and had fallen into complete discredit even 
where it existed. Also, that everything which we find in 

the oldest Hindu laws can be accounted for without any 
reference to it. 


Evidence* of 
polyandry. 


§ 61. What then is the actual evidence upon the subject? 
The earliest indication of polyandry of which I am aware, 
is to be found in a hymn in tl,e Rig-Veda, which is 
addressed to the two Asvins. “Asvins, your admirable 
horses bore the car which you have harnessed first to the 
goal for the sake of honour; and the damsel who was the 
prize came through affection to yon, and acknowledged 
your husband ship, saying, you are my lords” (o). This 
evidently points to the practice of Svayamrara, when a 


qui, ri .llei n'orit M rfrfST Z? 

U™oivili»tio n .r r p^ie„t far UdrSL X" V? *' 

“nrero^rV^-! iry “ ,e *° nt * ubli *> if * •'»*«* oiUv J 

(o) Cited Wheeler, Hist. of India, U. SO 2, 
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madden of high rank used to offer herself as the prize to 
the conqueror in a contest of skill, and in this instance 
became the wife of several suitors at once. It is exactly 
in conformity with the well-known case of Draupadi, who, ^np* 1 ** 
as the Mahabharata relates, was won at an archery match 
by the eldest of the five Pandava princes, and then became 
the wife of all. As far as T know, this is the only definite 
instance in which an Aryan woman is recorded to have 
become the legal permanent wife of several men. Un- 
doubtedly, as Professor Max Muller remarks (p) the epic 
tradition must have been very strong to compel the authors 
to record a proceeding so violently opposed to Brahmanical 
law. Yet the very description of the transaction represents 
it as one which was opposed to public opinion, and which was 
rather justified by very remote tradition than bv existing 
practice. I take the account of it given by Mr. McLennan 
(q). “ The father of Draupadi is represented by the 

compilers of the epic as shocked at the proposal of the 
princes to marry his daughter. ' You who know the law/ 
he is made to sav, ‘ must not commit an unlawful act which 
is contrary to usage and the Vedas/ The reply is, ‘The 
law, 0 King, is subtle. We do not know its wav. We 
follow the path which has been trodden by onr ancestors 
in succession/ One of the princes then pleads precedent. 

‘In an old tradition it is recorded that Tatila, of the family 
of Ootama, that most excellent of moral women, dwelt 
with seven saints ; and that Varski, the daughter of a 
Muni, cohabited with ten brothers, all of them called 
Prachetas, whose souls had been purified with penance/” 

Now, upon this statement the alleged ancestral usage 
appears really to have been non-existent. The only specific 
instances that could be adduced were certainly not cases 
of marriage. They wen* instances of sj>ecial indulgence 
allowed to Rishi*, who had passed out of the order of married 
men, and whose greatness of spiritual merit made it impossi- 
ble for them to commit sin (r). It is also to be remembered 


(j>) A., ft. lit. 40. W Fort. Err., May 1877, AW. 

(r) 8*e Apastamba, ii. vi* IS, § ft— 10, and pf*9t, § 00* 
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that the Pandava princes were Kshatriyas, to whom greater 
license was allowed in their dealings with the sex, and for 
whom the loosest forms of marriage were sanctioned (0)* 
If polyandrous practices existed among the aborigines 
whom they conquered, these would naturally be imitated 
by them. Just as the English knights who settled beyond 
the Pale became Hiberni a Hlher niores . On the other hand, 
Kama and Situ. j n a passage of the Ramayana (t) f where the Rakshasa 

meets Rama and his brother wandering with Sita, the wife 
of the former, the giant accosts them in language of much 
moral indignation, saying, “ Oh little dwarfs, why do yon 
come with your wife into the forest of Dandaka, clad in the 
habit of devotees, and armed with arrows, bow and scimitar ? 
Why do you two devotees remain with one woman ? Why 
are you, oh profligate wretches, corrupting the devout 
sages ?” The giant seems to have looked upon polyandry 
with the same abhorrence as Draupadi’s father. 


Looseness of 
marriage tie. 


§ 62. Other passages of the Mahabharata are referred 
to, which seem rather to evidence the greatest grossness, 
and want of chastity, in the relations between the sexes, 
than anything like polyandry. It is said that “women 
were formerly unconfined, and roamed about at their 
pleasure independent. Though in their youthful innocence 
they abandoned their husbands, they were guilty of uo 
offence ; for such was the rule in early times. This ancient 
custom is even now the law for creatures born as brutes, 
which are free from lust and anger. This custom is sup- 
ported by authority, and is observed by great Rishis, and 
it is still practised among the northern Kurus; ” Dr. Muir 
goes on to add, “A stop was, however, put to the practice 
by Svetaketu, whose indignation was on one occasion 
aroused by a Brahman taking his mother by the hand, and 
inviting her to go away with him, although his father, in 


(«) Mans, Hi. $ 26. 

(1) Cited Wheeler, Hist. India, ii. 841 . Mr. V. N. Mandlik (p. »97) up that 
the orupnai paaasge contain* nothin* to »ho» that the giant mccuaed the 
brother* of having a )oint wife. 



Ftfu. 61*63. J BA ELY FAMILY LAW. 6? 

vhose presence this occurred, informed him that there was 
10 reason for his displeasure, as the custom was one which 
lad prevailed from time immemorial. But Svetaketu could 
lot tolerate the practice ; and introduced the existing rule. 

1 wife and a husband indulging in promiscuous intercourse 
vere thenceforward guilty of sin” (u). So the Gandhara 
Brahmans of the Punjab are said “ to corrupt their own 
sisters and daughters-in-law, and to offer their wives to 
>thers, hiring and selling them like commodities for money. 

Fheir women, being thus given up to strangers, are conse- 
juently shameless as might have been expected (v). In 
exactly the same way, the Koravers of Southern India, who 
ire not polyandrous, sell and mortgage their wives and 
laughters when they are in want of money (>/*). Of course, 
lelieacy, or chastity, must be utterly unknown in such a 
state of society. But these very texts seem to show that 
iach wife was appropriated to a single husband, though he 
vas willing to allow her the greatest freedom of action (.r). 


§ 63. When we come to the law writers it is quite certain 
hat a woman could never have more than one husband at 
i time. But we also find that sonship and marriage seem 
:o stand in no relation to each other. A man's son need 
lot have been begotten by his father, mu* need he have been 
produced by his father’s wife. How is such a state of the 
Family, which appears to set genealogy at defiance, recon- 
cilable with a system of property which is based upon the 
strictest ascertainment of pedigree ? I believe the answer 
is simply this — that a son was always assigned in law to 
the male who was the legal owner of the mother. Further, 


Early Family 
Law. 


Principle of 
sonship. 


(a) Muir, A. 8. T. ii. 418 i2ml ed.) The first passage t« cited by Mr, McLen* 
nan, p. 173, f rom the 1st ed., ii. 336. See also other passages from the Maba* 
bharata, cited 2 Dig. 392 —394. 

(») Muir, A. 8.T. ii. 482,483. 

(tc) Madras Census Report, 267. 

(as) Mr, V. N. Mandiik says of tbo passages cited from Dr. Muir “ To me the 
whole chapter shows that the Northern kurus were then what the Naim in 
Malabar are now ; so that a man did not know hie own father/* But he admits 
that these and similar passages “point to times anterior to the compilation of 
the Vedas. For even fti the earliest Ved* marriage appears to have become it 
well established institution/' pp. 396—397. 
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that the filial relation was itself capable of being assigned 
over by the person to whom the son was subject, or by the 
son himself if emancipated. If I am right in this view, the 
theory that the levirate is invariably a survival of poly- 
andry will fall to the ground. 

§ 64. The various sorts of sons recognized by the early 
writers were the following. The legitimate son (aurasa), 
the son of an appointed daughter (putrika putra), the eon 
begotten on the wife (kbhetraja), the son born secretly 
( gudhaja ), the damsel's son (kanina), the son taken with 
the bride ( sahodha ), the son of a twice married woman 
( paunarbhava ), the son by a Sudra woman (nLshada), or by 
a concubine (paramva), the adopted son (dattaka), the son 
made (kritrima), the son bought ( kritaka ), the son cast off 
(apaviddha), and the son self-given ( svayamdattaka ) (y). 
Of these it will be at once seen that the five last never could 
be the actual sons of their father, and of the other nine 
only the first and the last two need be. Of the remaining 
seven, some necessarily, and others probably, were not be- 
gotten by him at all. Further, many of these were not 
even the offspring of his wife. The problem for solution is, 
how’ they came to be considered as his sons ? To answer 
this, we must enquire into the Hindu idea of paternity, 

§ 65. In modern times children are a luxury to the rich, 
an encumbrance to the poor. In early ages female offspring 
stood in the same position, but male issue was passionately 
prized. The very existence of a tribe, surrounded by ene- 
mies, would depend upon the continual multiplication of its 
males. The sonless father would find himself without pro- 
tection or support in sickness or old age, and would see his 
land passing into other hands, when he became unable to 


(v; Baudbajatm, xvii.2, § 10—24 ; Gautama, xxvtii. 5 82, IS ; Viudahtba.xeii 
| 9—22; Vishnu, xv, § 1—27 j Namda, xiti. $ 17—20, 45—47 ; Maun, ix, 1 117 
;_140 158 — 184 ; Devaia, 3 l)»g. 158 ; Vama, ib. 154 ; Yajnnvalkya, ii. I 
182 ; Mit., i. 11. Apa#fcHmba standi* alow* among the earlW writer* u» only 
recognizing the legitimate aou, it vi. 13, 8 1—11. 

lli* annexed table shows the order in which the diierent son* art placed 
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cultivate it. The necessity for male offspring extended in 
the oase of the Aryan even beyond this world. His hap- 


by the various authors. 
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piness in the next depended upon his having a continuous 
line of male descendants, whose duty it would be to make 
the periodical offerings for the repose of his soul. Hence 
the works of the Sanskrit sages state it to be the first duty 
of man to become the possessor of male offspring, and 
imprecate curses upon those who die without a son ( z ). 
Where a son was so indispensable, we might expect that 
every contrivance would be exhausted to procure one. 
What has been already said about the relations between 
the sexes in early times would make it certain that neither 
delicacy, nor sentiment, would stand in the way. 


Theory of § 66 . A frequent subject for discussion in Manu is as to 

the property in a child. He says: “ They consider the 
male issue of a woman as the son of the lord : but on the 
subject of that lord, a difference of opinion is mentioned in 
the Veda ; some giving that name to the real procreator of 
the child, and others applying it to the married possessor 
of the woman.” He argues the point on the analogy of 
seed sown by a stranger on the land of another, or of flocks 
impregnated by a strange male. He sums up by declar- 
ing ; “ Thus men who have no marital property in women, 
but sow in the fields owned by others, may raise up fruit to 
the husbands, but the procreator can have no advantage 
from it. Unless there be a special agreement between the 
owners of the land and of the seed, the fruit belongs clearly 
to the landowner, for the receptacle is more important 
than the seed. But the owners of the seed and of the soil 
may be considered in this world as joint owners of the crop, 
which they agree by special compact, in consideration of 
the seed, to divide between them” (u). The conflicting 
opinions referred to by Manu are probably the texts men- 
tioned by the early Sutra writers ( b ). In one of these 


§ 48-46 j Manu, vi. 5 86, 87, ix. §45* 

A in. L>. M.) i. $ q . 

M»na, it. ! 82—44, 48-85, 181 ; x. § 70; N»r., lii, 5 68-80. Vfrainit., 
p. 104, § 4. 

(b) Apo*t.,ii, vi. 13, 86, 7, and note ; Bandb.,ii. 2, f26; V**i»b., xvii. §0.7. 
Gautama, xviii, $ 11. * ' 
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passages quoted from the Vedas, a husband is reported as 

announcing, with considerable naivete , that he will not any 
longer allow his wives to be approached by other men, 
since he has received an opinion “ that a son belongs to him 
who begot him in the world of Yama.” In this world, it is 
to be observed, there seems to be no doubt entertained that 
the son begotten by others on his wife would be his own. 

§ 67. It was upon this principle — viz., that a son, by 
whomsoever begotten, was the property of the husband of 
the mother — that the kshetraja, or son begotten upon a wife, 
ranked so high in the list of subsidiary sons. The Mahab- 
harata and Vishnu Purana relate how king Saudasa, being 
childless, induced Vasishtha to beget for him a son upon his 
wife Damavanti. So king Kalinga is represented as request- 
ing the old Rishi Dirghatamas to beget offspring for him ; 
and Pandu, when he became a Runnvasi, accepted, as his 
own, sons begotten upon his wife by strangers. The same 
passage of the Mahabharata which relates how Svetaketu 
put an end to promiscuous intercourse on the part of hus- 
bands and wives, also states that a wife, when appointed 
by her husband to raise up seed to him by connection with 
another man, is guilty of sin if she refuses (e). And so the 
law-books expressly sanction the begetting of offspring by 
another on the wife of a man who was impotent, or dis- 
ordered in mind, or incurably diseased ; and the son so 
begotten belonged to the incapacitated husband (d). No 
rule is laid down that the person employed to beget offspring 
during the husband's life should be a near relation, or any 
relation (e). In fact, in the instances just mentioned, the 
procreator, who was called in aid, was not only not of the 
same family, but was not even of the same caste, the owner 

(c) Muir, A. S. T. i. 418, 419; Wilson, Works, v. 810; M. MUller, A. S. 
Lit. 66 ; 8 Dig. 252. 

(d) Bandh., ii. 2, § 12 ; Mann, ix. § 169, 167, 208. § 162 shows that a man 
might have a son begotten by procuration, and also a son begotten by himself. 

(e) Apastambe, who is strongly opposed to the Niyoga . says (ii. x. 27 § 2) 
that a husband shall not make over his wife, who oconpiee the position of a gen - 
tilis, to others than to his gentili* in order to cause children to be begotten for 
himself. It is probable that this refers to an authority to beget after the hus- 
band's death. If not, it is merely a restriction on the old usage. 
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of the wife being a Kshatriya, and bis assistant being a 
Brahman. 


Offspring 
begotten upon 
a widow. 


§ 68. The begetting of offspring upon the widow of a 
man who had left no issue is, of course, merely an extension 
of the practice just discussed (/) . But there was this differ- 
ence between the two cases ; that in the latter, for the first 
time, the element of fiction was introduced. In the former 
case, the husband became the father, not by any fiction of 
paternity, but by the simple fact that he was the owner of 
the mother. But after his death the ownership had 
ceased ; unless, indeed, bv another fiction, he was consider- 
ed as still surviving in her (<7). Therefore, unless the 
husband had given express direction during his lifetime, 
the process to be adopted was to be as like as possible to 
an actual begetting by him, or was to be such a substituted 
begetting as he would probably have sanctioned. Hence, 
such a connection was never permitted when the widow 
had issue already. Nor was it to be continued further 
than was necessary for the purpose of conception. Nor 
was it allowable to procreate more than one son, though at 
one time it was thought that a second might lawfully be 
produced {h). Nor was the widow allowed to consort with 
any one she pleased, or to do so at all merely of her own 
free will. The procreator was to be the brother of the 
deceased if possible, or, if he was not attainable, a near 
sapinda (i). This was either to enhance the fiction of 
paternity; or, perhaps, still further to exclude any personal 
feeling on the part of the widow. Further, some authorisa- 
tion was necessary, though it is not very clearly stated by 


< f ) This alone is the levirate. referred to by Mr. McLennan, see Fort,. Key,, 
May, 1877. The general usage of begetting a son upon the wife of another on 
hia behalf was known by the term Kiyoga, (that la, order or commlaaion) of 
which the levirate was only a special instance. 

Matra, ix, § 48 ; Vrihaspafci, 8 Dig. 468. 

(h) Mann, ix. § 58—68, 148, 147 ; Narada, xii. $ 62, 80—88 ; Tama, 2 Dig. 468. 

fi) Gantama. xtiiI. § 4 — 7, xxriU. § 28 ; Mann, ix. $ 88 ; Narada, xii. § 60—68 ; 
Yajnavalkva, ii. 6 128. Mann, permit* either a brother or another. Yajnavnlkya, 
either a relative or another. Kali aka Bbatta ia hie gloae adds the word $aptm4a 
ae limiting the vague word another. 
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whom it was to be given. In a legend mentioned in the 
Mahabharata, Vyasa begets children on both the widows 
of his brother, at the request of Satyavat, the mother of 
the deceased (fe). G-autama asserts that the widow must 
obtain the permission of her Gurus. Narada speaks of 
the authorisation as being given to the widow by her 
spiritual parents, or by her relations. Manu merely speaks 
of her being authorised, to which Kulluka Bhatta adds by 
the husband or spiritual guide . Yajnavalkya refers to the 
authority of the latter (Z). It is quite plain that even the 
brother could not perform the act without some external 
authority. 

§ 69. If I am right in this view, it is evident that the Niyo^a not 
levirate , as practised among the Aryan Hindus, was not a polyandry. 
survival of polyandry. The Icvir did not take his brother's 
widow as his wife. He simply did for his brother, or other 
near relation, when deceased, what the latter might have 
authorised him, or any other person, to do during his life- 
time. And this, of course, explains why the issue so raised 
belonged to the deceased and not to the begetter. If it 
were a relic of polyandry, the issue would belong to the 
surviving polyandrous husband, and the wife would pass 
over to him as his wife. Such a course would have been 
natural enough even among Hindus, and, as we shall see 
presently, the practice actually existed (m). But it is some- 
thing completely different from the Hindu Niyoga. And 
the same explanation which accounts for the origin of the 
levirate accounts, also, for its extinction. As soon as any 
idea of mutual fidelity, sentiment, or delicacy, arose as an 
element in the marriage union, the notion of allowing issue 
to be begotten on a wife would become most repulsive. 

And as that practice died away, the usage of authorising 
it in regard to a widow would naturally die away also, 
though it might continue longer in the latter case than in 

(k) Iud. Wi»d. 876. 

.. ( cL Ga ' utaum > $ 5 i Narada, xii. § 80 -87 ; MUuu, ix. § 53 ; Yajuavalfcya, 

U. § DO. 

(m) Pott, 5 70. 


10 
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the former. We can see that a considerable amount of 
refinement in the relations between man and wife had 
already sprung up at the date of our compilation of Manu 
(») ; and we can understand how it came about, that texts 
were interpolated forbidding a practice which the preceding 
texts had sanctioned and regulated (o). The Niyoga would 
also become unpopular, as partition became more common. 
So long as the family remained undivided, the afterborn 
son would be merely an additional mouth to feed, accom- 
panied by a pair of hands to work, and he would take upon 
himself the entire duty of performing the recurring cere- 
monies to his quasi-father. But as soon as the practice of 
division sprang up, he would be entitled to claim a share, 
and to stand generally in his parents place. At one time, 
too, it appears that the widow had a right to manage the 
property of her deceased husband on his behalf (p). Natu- 
rally the relations would cease to authorise an act which 
tended to defeat their own rights. 


Marriage of 
widow with 
husband's 
brother. 


§ 70. The actual marriage of a widow with the brother 
of her deceased husband is, of course, something quite 
different from the lev irate. This was sanctioned by Manu 
in the single case of a girl who had been left a virgin 
widow (q). The practice still exists in many parts of India. 
It has been found among the Ideiyars, a pastoral race of 
Southern India ; in Orissa, among the Jat families of the 
Punjab, both Brahman and Rajputs ; and among some of 
the Rajput class of Central India. In the Punjab such 
marriages are considered of an inferior class, and do not 
give the issue full right of inheritance (r) . Such marriages 
may in some cases be a relic of polyandry, but they seem 
to me capable of a much simpler explanation. There is 
nothing in the usage of itself unnatural and revolting. The 


(n) Maim, iii. § 45, 55-62, ix. $ 101—105. 

(o) Mann, ix. 64—68. 

( p ) Manu, ix. § 2*0, 146, 190. 

( q ) Manu, ix. § 60, 70. 

(r) Madras Cen*»» Kep. 149; Punjab Cu*t. 94; Lyail, Fort. Itev., Jan. 1S77 
103; Sarvadbikari, 628, u. 
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marriage of a woman with, two brothers successively is 
merely the converse of the marriage of a man with two 
sisters successively, a sort of union which, though illegal, 
is by no means uncommon in Great Britain, and which is 
absolutely legal in several of our colonies. Marriage with 
a deceased wife's sister is believed to be very common 
among the lower orders, from the simple fact that a sister- 
in-law very frequently becomes a permanent member of the 
family during the life of the sister, and continues in it after 
her death. She naturally takes the place of her sister as 
mother and wife. Exactly the same facts would lead to 
the converse result in a Hindu undivided family. On the 
death of the husband the widow would continue to reside 
in the same house with her brother-in-law. He would take 
possession of all the effects of his deceased brother, not as 
heir, but as manager of the family corporation by virtue of 
seniority (#). At a time when women were regarded merely 
as chattels ( t ), the wives of the deceased would naturally 
pass over to the manager, who was bound to support them. 
To take the illustration from Scandinavian history cited by 
Mr. McLennan : “ Now Bork sets up his abode with Mor- 

dissa, and takes his brother's widow to wife with his 
brother's goods ; that was the rule in those days, and wives 
were heritage like other things." The only difference is, 
that the Hindu Mordissa would have been living all along 
in the house with the Hindu Bork, and that on the death 
of her husband the latter would have become her natural 
protector and legal guardian. The transition to husband 
is so natural that it is strange it did not more universally 
take place. 


{») Ammig some tribes of the Punjab the custom is that the widow should 
marry not her husband's elder brother but his younger brother. Punjab Cus* 
tomary Law, II. 94. 

(f) The prohibition against, dividing wom**n at a partition (Mann, ix. § 219 ; 
Gautama, xxviii. § 45) seems to point to a time whet* they had been looked upon 
merely as a pirt of the family property. Perhaps those curious texts which 
state the liability of a man who had taken the wife, or widow, of another to pay 
his d**bfe«, may be founded on the same principle (1 Dig. 321 — 323, 2 Dig. 476 ; 
Narada, iii. § 21 — 26 j V. May, v. 4, § 16, 17 ; Spencer, i. 6S0 ; post % § 302.1 
Accordingly Narada says (iii. § 23, 24), “Inallthe four classes, wives and 
goods go together ; he who takes a man's wives takes his property also.” " The 
wife is considered as the dead man’s property,” 
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Son born in 
secret. 


Son of damsel ; 


or bride ; 


or twice mar ned 
woman. 


Son by a concu- 
bine. 


■fee 

§ 71. The same principle, viz., that the son belongs to the 
owner of the mother, can be shown with greater ease in the 
other cases. The secretly born son is described by Vishnu 
as follows : “ The son who is secretly born in the house is 
the sixth. He belongs to him on whose bed he was born ” (w) . 
Manu is to the same effect, and the gloss of Kulluka Bhatta 
shows that the mother is supposed to be a married woman, 
whose husband's absence makes it certain that he was not 
the father. Yet the child belongs to him (v). In the case 
of the son of a damsel ( Kanina ) born in her father's house, 
if she marries, the son belongs to the husband, and inherits 
to him. If she does not marry, he belongs to, and is the 
heir of, her father, under whose dominion she remains (w). 
So, “if a pregnant young woman marry, whether her 
pregnancy be known or unknown, the male child in her 
womb belongs to the bridegroom, and is called a son received 
with his bride" (Sahodha) (<r). As regards the sons of 
twice married women (jmunarbhava), and of disloyal wives, 
Narada lays down the same rule. “ Their offspring belongs 
to the begetter, if they have come under his dominion, in 
consideration of a price he had paid to the husband. But 
the children of one who has not been sold belong to her 
husband" (y). Of course the children of a woman who had 
actually been married to a second husband would, a fortiori, 
have belonged to him (z). 

§ 72. The same consideration seem to govern the case of 
a child by a concubine, who is classed by some writers with 
the child by a Sudra (a). The union of a man of the higher 
classes with a Sudra was, in the later law, though not 


(u) Vishnu, xv. § 13, 14. 

(v) Manu, ix. § 170. Viramif., ii. 2, § 5. 

(m Vishnu, xv. § 10 — 12 ; Vuaishtha, xvii. & 14 ; Narada, xiji. § 17, 18. 
Viramitrodaya, p. 113, says that the child belongs to the father of the woman 
nr husband, according as she was affianced or not nt the ti»»e of birth. Tbi# is 
also the view taken hy Nanda Paudila in the Vaijayanti, Jolly, § 152. 

(®) Menu, if. § 173 ; Vishnu, xv. § 15—1/ ; Narada, xiii. § 17. 

<V> Narada, xii. §55. For the definition ot a “ paunarbhava,” see Vishnu, 
xv. § /*~9 ; Mnuu, ix. § 175 ; Narada, xii. § 46 — 40 j Vssishtha. xvii. § 13, 

(*) Kutyayanti, 3 Dig. 236. 

(a; See Baiulhinana, ii 2, § 21, 22 : Vishnu, xv. § 27, note. 
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originally, looked upon as so odious, that the son was only 
entitled to maintenance, and not to inheritance (6). And 
the position of a son bora to him by a concubine was no 
better (c). But the son of a Sudra by a concubine was 
always entitled to inherit under certain events. The dis- 
tinction, however, seems to have been taken, that in order 
to do so, he must have been begotten upon a woman who 
was under the absolute control of the begetter. Manu 
speaks of the son begotten by a man of the servile class 
“ on his female slave, or on the female slave of his male 
slave” (d). And so Narada says, “there is no issue if a 
man has had intercourse with a woman in the house of 
another man ; and it is termed fornication by the learned 
if a woman has intercourse with a man in the house of 
a stranger” (e). Obviously, because in the latter case the 
woman is not under his dominion. Her issue would belong 
to the person who was her owner. 

§ 73. The case of the son of the appointed daughter is a 
little more complicated, but appears to me to be explicable 
in the same way. She was lawfully married to her hus- 
band. Yet her son became the son of her father, if he had 
no male issue ; and he became so, not only by agreement 
with her husband, but by a mere act of intention on the 
part of her father, without any consent asked for or obtained* 
Hence a man was warned not to marry a girl without 
brothers, lest her father should take her first son as his 
own (/). Now Vasishtha quotes a text of the Yedas as 
showing that “ the girl who has no brother comes back to 
the males of her own family, to her father and the rest. 
Returning she becomes their son” (gr). In her case, there- 
fore, the father seems to have retained his dominion over 


(M Cf. Mima, iii. § J3 — 10, ix. § 145 — 155,178; Gautama, xxviii. §39; Devaia, 
3 Dig. 135, and other authorities cited 3 Dig. 115 — 133 ; Yajuavalkya, ii. § 125. 
(<*) Mitakshara, i. 12, § 3. 

(d) Mauu, ix. § 179. 

(c) Narada, xii, § 61 . 

(/) Gautama, xxviii. § 10, 20 ; Manu, iii. § 11. 

(u) Vnsisbtba, xvii. § 12. 


Sou of an 
appointed 
daughter. 
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her, to the extent of being able to appropriate her eon if 
he wished it (A). The same result of course followed, where 
the marriage took place with an express agreement that 
this dominion should be reserved (i ) . 

A custom precisely similar to that of the son of an 
appointed daughter still feists among the Nambudri Brah- 
mans of the Malabar Coast in Madras. They are believed 
to have emigrated from Eastern India about 1200 or 1500 
years ago, bearing with them a system of Hindu law of an 
archaic character, more nearly representing that of the 
Sutra writers than the later form to be found in the Mitak- 
shara (A). Where a Nambudri has no male issue, he may 
give his daughter in Sarvasvadhanam marriage. The 
result of such a marriage is that if a son is born, he 
inherits to, and is for all purposes the son of, his father-in- 
law. If there is no male issue, or on failure of such issue, 
the property of the wife's family does not belong to the 
' .husband, but reverts to the family of the father-in-law ( l ). 

Adopted son*. § 74. The remaining sons are all adopted sons, and 

avowedly the original property of their natural parents* 
Their case will be separately treated in the next chapter. 
The only matter of remark bearing on the present enquiry 
is this ; that in two of the cases, viz ., the son given (dattaka) 
and the son bought (kritaka), the boy was a minor, and 
the right in him was given over by those who had dominion 
over him, and could be given over by no one else (§ 119). 
In the case of the son made ( kritrima ), the youth was of 
full age, and therefore able to dispose of himself; and 
in the case of the son self given (evayamdattaka) or cast off 
iapaviddha) he had been abandoned, or ill treated by his 

(h) In Russia, ft father retains hU dominion o?er his daughter after marriage, 
and may claim h*r services «t his own borne if they are requited in rase of ill- 
ness. or \iv the death of his wife. See an article on Marriage Customs, in the 
Pall Mall Budget, xix. 249, one of a aeries on The Russians of to-day. 

(i) B*udhavana, ii. 2, § II. 

(k) Vatudevan y. Secretary of State, U Mad. 157* ISO. 

(i) 11 Mad. 158, 162. Kumaran v. Narayanan, 9 Mad. 260. 
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parents, or had lost them. Their dominion had accordingly 
come to an end (m). * 

§ 75. All of these sons, except the legitimate and the All but two now 
adopted, are long since obsolete (n) . Possibly traces of the ol>8oltft6 ' 
old usage may still linger on in remote districts. Jagan- 
natha says that in Orissa it is still the practice with some ,, 
people to raise up issue on the wife of a brother, but his 
owri opinion is strongly expressed against the legality of 
such a proceeding. Mr. Colebrooke states that, in his time, 
the practice of appointing brothers to raise up male issue 
to deceased, impotent, or even absent brothers, still pre- 
vailed in Orissa. Mr. Rajkumar Sarvadhikari says in 
reference to this statement , — “ From all the enquiries we 
have made on the subject, it appears that the practice is 
highly reprobated among the higher classes in Orissa, and 
if it exists among the lower classes at all, it exists in such 
a fofm that it is of no importance whatever from a juridi- 
cal point of view.” He adds, that among some of the rich 
and noble classes in Orissa, the practice of Niyoga has pro** 
bably assumed the modernised form of marriage with an 
elder brother’s widow (o). The same reason which caused 
the Kshetraja son to fall into disrepute, necessarily led 
to the disappearance of several of the others also. The 
increasing strictness of the marriage tie made a husband 
refuse to recognize as his son any issue which was not 
begotten upon his own wife by himself, or at all events * 
might not be supposed to have been so begotten. This 
would eliminate from the list of sons the Kanina , the Grud - 
haja , and the Sahodha , unless, in the latter case, the son 


(m) Bandbayana, ii. 2. § 13. 14, 16, 19, 21 j Vasishtha, xvii. § 17—20 ; Vishnu, 
xv. 5 18 — 26 ; Manu, ix. $ 168, 169, 174, i 77 j post, § 94. Similarly in Rome 
there were two sorts of adoption ; tidoptio, properly so called of a child who was 
under the dominion of another, and adroqatio, of a person who wa ssui juris. 

(n) Vribaspati, 8 Dig. 271 *, Aditya, Purona, ib. 272, 288; Aparaika, cited, 
Sarvadhikari, 612 ; V. May, iv. 4, § 46 ; Dattaka Mimatnsa, i. § 64 ; Smriti Chan- 
drika, x. fi 5 ; D. Ch. i. 9 ; 2 Bor. 456 j post, % 94. The mention of them in 
works so late as the Daya B huff a cannot be taken as any evident*** that they 
were still recognised at that time. See ante, § 16, Sarvadhikari, 619. 

{o) 3 Dig 288, 289, 276, note Sarvadhikari, 528. 
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conceived before marriage was born after marriage (p). 
When a second mariage came to be forbidden (§ 88), the 
Paunarbhava would follow the same fate (q). The practice 
of appointing a daughter would also fall into disuse, since 
so long as it lasted there would be a difficulty in finding a 
husband for a girl who had no brothers. It was probably 
at this period that the son of a daughter not appointed 
came to take the high rank which he at present occupies, 
in the list of heirs (r). Among the Nambudris in Malabar, 
the son of the appointed daughter is still recognised as heir 
to his maternal grandfather, where the marriage of the 
daughter has taken place according to the form known as 
Sarvasvadhanam ; the formula used being, “ I give unto 
thee this virgin, who has no brother decked with jewels ; 
the son who may be born of her shall be my son” (#) . In 
one case the Judicial Committee intimated a doubt whether 
such a son might not even now be lawfully created in the 
orthodox parts of India (t). It is improbable, however, 
that this doubt will be found to have any substantial foun- 
dation. The cessation of marriage between persons of 
different classes (§ 84) would similarly put an end to the 
Nishada . The five sorts of adopted sons would alone re- 
main. These are reserved for future discussion (§ 93). 


Eight forms 
marriage. 


§ 76. The above statements will show that in the view of 
early Hindu law, sonship was not by any means founded on 
marriage. A consideration of the marriage law itself will 
show that in ancient times it meant something very different 
from what it does at present. Eight forms of marriage 
are described by Manu, and in less detail by Narada and 


(p) See Collector of Trichinopoly v. Lekkamani, 1 I. A. 283. 293. S. C. 14 fi 
L. R. 115; 8. C. *21 Suth. 358. 

( q ) The Sndder Court of tit*ng>il, however, admitted that by local usage such 
a son might inherit. In the particular instauce, that of the Nagar Brahman* of 
Benares, the custom was negatived, Mohun Singh v. Chutnan liai , l S. D. A. 
28, ! 37). 

(r) See post, § 483. 


(s) Kumar an v. Narayan , 9 Mad, 200. 

<*> Jeehna^ 8in 9 h v. Court of Ward,, 2 I. A. 163 ; 23 Both P 

4w* mi 15 <L« K* 190* 
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Yajnavalkya (u). “ The ceremony of Brahma, of the Devas, 

of the Rishis, of the Prajapatis, of the Asuras, of the 
Gandharvas, and of the Rakshasas ; the eighth, and basest, 
is that of the Pisachas. The gift of a daughter, clothed 
only with a single robe, to a man learned in the Veda, whom 
her father voluntarily invites, and respectfully receives, 
is the nuptial rite called Brahma. The rite which sages 
call Daiva, is the gift of a daughter, whom her father has 
decked in gay attire, when the sacrifice is already begun, 
to the officiating priest, who performs that act of religion. 
When the father gives his daughter away, having received 
from the bridegroom one pair of kine, or two pairs, for 
uses prescribed by law, that marriage is termed Arsha. 
The nuptial rite called Prajapatya, is when the father gives 
away his daughter with due honour, saying distinctly, 
‘ May both of you perform together your civil and religious 
duties/ When the bridegroom, having given as much 
wealth as he can afford to the father and paternal kinsmen, 
and to the damsel herself, takes her voluntarily as his 
bride, that marriage is named Asura. The reciprocal con- 
nection of a youth and a damsel with mutual desire, is the 
marriage denominated Gandharva, contracted for the pur- 
pose of amorous embraces, and proceeding from sensual 
inclination. The seizure of a maiden by force from her house, 
while she weeps and calls for assistance, after her kinsmen 
and friends have been slain in battle or wounded, and their 
houses broken open, is the marriage styled Rakshasa. 
When the lover secretly embraces the damsel, either sleeping 
or flushed with strong liquor, or disordered in her intellect, 
that sinful marriage, called Pisacha, is the eighth and the 
basest” 

§ 77. It is obvious that these forms are founded upon 
different views of the marriage relation, that they belong 
to different stages of society, and that their relative 

(u) Maim, iil. 9 20—48 i Narada, xii. SO— 45 j Yajnavalkya, L Q 58— 61 j A pas* 

tarot*, ii. u and 12, and Y&iiahtha, i. 28— SO, omit tb# Piajapatya and Pisacha 
forms. 


Different 
of law 
by ; 
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antiquity is exactly in the inverse ratio to the order in 
which they are mentioned. The last three point to a time 
when the rights of parents over their daughters were 
unknown or disregarded, and when men procured for them- 
selves women (they can hardly yet be called wives) by 
force, fraud, or enticement. But even these three show 
variations of barbarism. The Pisacha form is more like 
the sudden lust of the ourang-outang than anything 
human. The first dawning of the conjugal idea cannot 
have arisen, when the name of marriage could be given 
to a connection, which it would be an exaggeration to 
describe as temporary. The Rakshasa form is simply 
the marriage by capture, the existence of which, coupled 
with the practice of exogamy, Mr. McLennan has tracked 
out in the most remote ages and regions. It is at the 
present day practised among the Meenas, a robber tribe 
of central India, and among the Gonds of Berar, not as a 
symbol but a matter of real earnest ; as real as any other 
form s^ aD ^ ^ ar va form of robbery (t). The connection between the Rakshasa 

and the Gandharva forms is evidenced by the fact that both 
were considered lavs f ul for the warrior tribe (w ) . The latter 
is an advance beyond the former in this respect, that it 
assumes a state of society in which a friendly, though 
perhaps stealthy, intercourse was possible between man and 
woman before their union, and in which the inclinations of 
the female were consulted. Both forms admitted of a 
permanent connection, though there is certainly nothing in 
the definition to show that permanence was a necessary 
element in either transaction. The remaining forms of 
marriage all agree in this, that the dominion of the parents 
over the daughter was fully recognized, and that the 
essence of the marriage consisted in a formal transfer of 
this dominion to the husband. 

The Ait&m form. § 78. The Asura form, or marriage by purchase, which 

(tO Lyail, Asiatic Studies. 163. V. N. Mandlik, 44!. At to survivals of this 
practice to tbs Punjab, see Punjab Customary Law, ii. M. 

{w) Mauu, in. § 26. 
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The Pisacha ; 


The Rakshasa ; 
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the Sanskrit writers so much contemn (x), was probably the 
in order of antiquity to those already mentioned. 

When it became impossible, or inconvenient, to obtain 
wives by robbery or stealth, and when it was still necessary 
to obtain them from another tribe ( y ), the only other mode 
would be to obtain them by purchase. And, of course, the 
same system would survive even when marriage was per- 
mitted within the tribe, though not within the family, if an 
unmarried girl was a valuable commodity in the hands of 
her own family, either as a servant, while she remained 
unmarried, or as a possible wife, where the balance of the 
sexes rendered it difficult to obtain wives. As delicacy 
increased in the relation between the sexes, marriage by 
sale would fall into disrepute from its resemblance to pros- 
titution (z). Hence Manu says: “ Let no father, who 
knows the law, receive a gratuity however small for giving 
his daughter in marriage, since the man who through 
avarice takes a gratuity for that purpose is a seller of his 
offspring” (a). The Arsha form, which is one of the The Arabs form, 
approved forms, appears to be simply a survival from the 
Asura, the substantial price paid for the girl having 
dwindled down to a gift of slight, or nominal, value (b). 

Another mode of preserving the symbol of sale while reject- 
ing the reality, appears to have been the receipt of a gift 
of real value, such as a chariot and a hundred cows, which 
was immediately returned to the giver, much in the same 
way as our Indian officials touch a valuable nuzzur, which 
is at once removed by the servants of the donor. This 
arrangement is said by Apastamba to have been prescribed 
by the Vedas “in order to fulfil the law,” — that is, appar- 
ently, the ancient law, by which the binding form of mar- 
riage was a sale (c). The ultimate compromise, however, Origin of dowry, 
appears to have been that the present given by the suitor 

in i I i *— — — .i ii ■! i mm i n ■ 1 h .m —ii.ii mammmrnm m ■— «— .i. ... — mm . - 

(m) Mann, iii. g 41. 

(y) See as to this neoessity, post, 5 88. 

(*) 8ee Tenlon. 12. Tuseo more tute tibi dotem quasris corpora. 

(a) Mann, Ui. J 6, ix. § 98, 100. 

(b) Mann, iii. § 29 ; Yainaralkya, I. § 69. 

(c) Apastamba, ii. vi. 13, § 12. See Mayr. 166, wbo compare® the Roman 

Coemptio,” and the German “ Fraukauf, 
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was received by the parents far the benefit of the bride, 
and became her dowry. Mann says : “ When money or 
goods are given to damsels, whose kinsmen receive them 
not for their own use, it is no sale ; it is merely a token of 
courtesy and affection to the brides” (d). This gift, which 
was called her fee ( gulka ), passed in a peculiar course of 
devolution to the woman’s own brothers; that is, back 
again into her original family, instead of to her own female 
heirs. One rendering of the text of Gautama which regulates 
this succession, even allowed the fee to go to her brothers 
during her life. In either view, it was evidently considered 
to be something over which her family had special rights. 
If they abandoned the possession, they retained the rever- 
sion (e). This was probably the reason that where a girl, 
who had been allowed to pass maturity, exercised her right 
of choosing a husband for herself, the bridegroom was not 
to give a nuptial present to her father, “ since he had lost 
his dominion over her, by detaining her at a time when she 
might have been a parent.” But, on the other hand, as 
the reversion was thus lost, she was not allowed to carry 
with her the ornaments she had received from her own 
family (/). If the girl died before marriage, the gifts made 
by the bridegroom reverted to him, after deducting any 
expenses that might have been already incurred ( g ). 


Essence of re- 
maining f*>rms is 
absence of equi- 
valent. 


Brahma form. 


§ 79. The essential difference between the three remain- 
ing forms, viz., the Brahma, Daiva and Prajapatya, and 
those just described, is this ; that while on the one hand 
the girl is voluntarily handed over by her parents, they on 
the other hand receive no equivalent. The Daiva form is 
expressly stated to be appropriate to an officiating priest, 
that is a Brahman. Manu describes the bridegroom in the 
Brahma form as “ a man learned in the Vedas,” therefore 


« 

(d) Manu, iii. § 54 ; Mayr. 157. 8eea case held to beof this sort in Bombay. 
In the goods of Wathibai, t Bom. 9. Mr. McGahan mentions an exactly similar 
usage as prevailing among the Kirgbia. Camtmhnifw on the Owns , 60. 

{ e ) Mayr. 170 

if l Manu, ix. § 90— 9S. 

( g ) Yajnavalkva, ii. § 146 ; Mitakshara, ii. U, §90. 
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presumably a Brahman also. It is probable that these 
forms first arose in the case of Brahmans. When mixed 
marriages were allowed, the great reverence shown to the 
Brahman would naturally have led to his being accepted 
upon his own merits, without any payment. In time, the 
same practice would be adopted, even when he was marry- 
ing a girl of his own caste. When these forms came to be 
universally adopted by the Brahmans, they would be fol- 
lowed by the inferior classes also as a mark of respecta- 
bility. J ust as a marriage in St. George's, Hanover Square, 
is specially prized by persons who do not happen to have 
houses in that fashionable district. Primd facie one would 
imagine that a Brahma marriage, from its very definition, 
was inadmissible for a Sudra ; and Manu certainly seems to 
contemplate only the last four as applicable to the case of 
the three lower classes ( h ) . But there is no doubt that the 
Brahma marriage has long since ceased to be the property 
of any class ; and the Madras Sudder Court have held that, 
in the case of Sudras, the mere fact that the bride is given 
without the bestowal of any gift by the bridegroom, consti- 
tutes the marriage one of the Brahma form (i). 

§ 80. Of these various forms of marriage all but two, the 
Brahma and the Asura, are now obsolete. Manu treats the 
first four as the approved forms, and the latter four as dis- 
approved. He permits the Gandharva and the Rakshasa 
to a military man. Narada forbids the Rakshasa in all 
cases. Both absolutely forbid the Asura and the Pisacha ( Jc ). 
The existence of the disapproved forms, or some of 
them, at a period much later than Narada, is evidenced by 
the rules which provide a peculiar descent for the stridhana 
of a woman so married ( l ). It is stated generally, that the 
Brahma is the only legal form at present, and probably this 
may be so among the higher classes, to whom the assertion 


( h) Manu, iii. § 22—26. 

( i ) Simrarna v. Bagnvan , Madras Dec. of 1859, 44. 

(k) Manu, iii. $ 25, 24, 56--4i ; Narada, zii, § 45. 

( l ) Mitakeh&ra, ii. 11, S Il« 


Brahma and 
Asura alone 
survive. 
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is limited by Mr. Steel (m). But there is no doubt that the 
Asura is still practised ; and in Southern India, among the 
Sudras, it is a very common, if not the prevailing, form (a). 
Presumption as Even there, however, and among Sudras, it has been held 
to form. that the presumption will be against the assertion that a 

marriage is in a disapproved form, and that it must be proved 
by those who rely on it for any purpose. The same point 
has been decided by the High Court in Calcutta, as regards 
Bengal, and seems to have been assumed by the Judicial 
Committee in a case from Tirhoot (o). In a case in Western 
India, the Shastras stated that although Asura marriages 
were forbidden, it had nevertheless been the custom of 
the world for Brahmans and others to celebrate such 
marriages, and that no one had ever been expelled from 
Gandharva form, caste for such an act (p). The validity of a Gandharva 

marriage between Kshatriyas appears to have been declar- 
ed by the Bengal Sudder Court in 1817, and to have been 
assumed both bv the District and Sudder Court so late as 
1850 and 1853 ( q ). It seems to me, however, that this 
form belongs to a time when the notion of marriage involved 
no idea of permanence or exclusiveness. Its definition 
implies nothing more than fornication. It is difficult to see 
how such a connection could be treated at present as 
constituting a marriage, with the incidents and results of 
such a union. This view was unhesitatingly laid down by 


(m) Gibelin, i. 63; Colebrooke, EssayB, 142 (ed. of 1858); Steele, 159. V. N. 
Mandlik, 301. 

(») 3 Dig. 605 ; 1 Stra. H. L. 43 ; Mayr, 155. I have often heard the same 
statement made, arguendo, in the Madras Courts by the late Mr. J. W. Bran, 
son, a barrister of great local and professional experience, and thoroughly versed 
in the languages and customs of Southern India. The statement seemed to he 
accepted by the Bar and the Bench. Jagannatha quotes a text from Yajna- 
valkya, stating that the Asura ceremony is peculiar to the mercantile and ser- 
vile classes, which is not to be found in StensIerV edition. It ought to come 
in after i. § 61. See 3 Dig. 604 ; In the qoodt of Nnthibai , 2 Bom. 9. Even be- 
tween Brahmans such a marriage has been held valid in Madras. Visvanathan 
v 8wm%nathan , 13 Mad. 83. 

(o) Kaithi v, Kulladasi, Madras Dec. of I860, 201 ; Judoonath v. JUutnnt 
soomar, 11 B. L. R. 286, 288, 8. C., 19 8uth. 264; Alt, Thakoor v. Rai Balule 
Ram, 11 If. I. A. 175, 8. C. 10 Suth, <P. 0.) 3. 

(p) Keehow Hao r. Naro, 2 Bor. 198, [215, 221] and see Nundlal v. Tapeedat, 

1 UCMTv Iv| [ lv| 2v«J 

Q ( 2> 5^’V l r S ht 7Z- «?»•* Bhndomun, cite* 8. TV of 1846, M0; 8. C. 7B. 
8. D. #65, S Dig. 606, Jogendro Deb. t. Funendrn Deb., 14 M. I. A. >76. 
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the Allahabad High Court in a case between Rajputs, when 
the offspring of such a marriage claimed aB, but was held 
not to be, legitimate (r) . The Madras High Conrt considers 
that a Gandharva marriage would be legal, if celebrated with 
nuptial rites, of which the homum ceremony, or sacrifice by 
fire is an essential part (*), It is obvious that such a 
ceremonial proceeding is something very different from the 
unconventional arrangement described by Manu. No doubt 
the texts referred to in the Judgment of the High Court result 
from the attempt of later writers to reconcile a respect 
for ancient usages with the greater formality of modern 
society. 

§ 81. As regards the persons who are authorised to Power to dispose 
dispose of a girl, Narada says : “ A father shall give his of giri * 
daughter in marriage himself, or a brother with the father’s 
consent, or a grandfather, maternal uncle, kinsmen, or re- 
latives. In default of all these, the mother, if she is 
qualified ; if she is not, the remoter relations should give a 
girl in marriage. If there be none of these, the girl shall 
apply to the king, and having obtained his permission to 
make her own choice, choose a husband for herself” ( t ), 

Where a father had abandoned his wife and daughter, the 
mother would be capable to give away her daughter ( u ) . 

But under no other circumstances would a marriage con- 
tract be binding without the father’s consent (i). And the 
maternal grandfather has a right of disposal superior to 
that of the stepmother (w). Where the natural guardian 
is a female, she is not necessarily invested with exclusive 
authority in the matter, as is clear from the fact that the 
mother, who ranks next to the father as natural guardian, 
ranks low in the list of relations for the purpose of dispos- 
er) Bhaoni v Maharaj Singh , 3 All. 738. 

(*) B rindavana v. Radhamani, 12 Mad. 7*3, per curiam, 13 M. I. A. 506. 

(t) Narada, xii., § 20—22 ; Yujnavalkya, i. § 63. 

(t*) Bate RuXyat v. Jeychund , Bellasis, 43, S. C., 1 Mor [N.S.J 181. Khxuthal* 
chand v, Bni Manx, 1 i Bom. 247. 

(*0 Nundlal ▼. Tapeedas , 1 Bor, 14, [16.] Nanabhai v. Janardhan, 12 
Bom. 1J0. 

iW) Ram Bnneee ?. Saobh /Cooinvaree, 7 Sotb. 321 j S. 0. 8 Wym. 219 j 8. C, 

2 Iu, Jur, 193, 
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ing of her daughter in marriage (x). But the High Court 
of Madras refused to allow a divided uncle to dispose of 
his niece in marriage without consulting her mother. They 
admitted that the text of Yajnavalkya (i, § 63) could not 
be limited to the case of a divided family, but they thought 
that the object of placing the male relations before the 
mother was merely to supply that protection and advice 
which the Hindu system considered to be necessary on 
account of the dependent condition of women. That 
dependence had now practically ceased to be enforced by 
the law. Where the mother was at once the guardian of 
the girl, and the legal possessor of the estate out of which 
the marriage expenses must be defrayed, they considered 
that she was entitled to be consulted on the one hand, and 
the male relations on the other, but that the Court would 
probably interfere to compel the marriage of a girl to a 
suitable husband, if chosen by either party, and rejected 
without reasonable cause by the other (y). Where the 
guardian is about to effect a marriage which is obviously 
iujurious to the girl, the Court has power to interfere 
especially where his conduct is actuated by improper or 
interested motives. Such interference, however, would 
very rarely, and only in extreme cases, be allowed, where 
the guardian was the father (z). 

§ 81 A. The above rules are of importance so long as the 
marriage rests in contract, and an attempt to give away a 
girl in marriage by a person not authorised to do so would 
be over-ruled by the Court upon a proper application by 
the person in whom the right was reposed (a). A very 
different question arises where the marriage has actually 
been celebrated. A very strong case of that sort recently 
arose in Madras (i). There the mother had caused her 


{*) Per cur., 7 Sutb. 323. 

iy) Namasetayam v. Annamal , 4 Mad. H.C. 339 \ Mt. Ruiiyat v. Madkowjee, 
2 Bor. 680, [739 Ji Kumla Buhoo v. Muneeshunkur, tb. 689, [7 46.1 
(z) Shridhar v Hiralal , 12 Bom. 480. J 

(a) Per curiam, 11 Bom. 263. 

<6) Venkatacharyulu v. Rangacharylu, 14 Mad. 316. 
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daughter's marriage to be celebrated without her husband's 
permission. The Brahman who celebrated the marriage was 
falsely informed by her that the father’s consent had been 
given. It was found as a fact that the mother acted bond fide 
in the interest of her daughter, and, as her natural guardian, 
desiring to secure her a suitable husband. The father 
repudiated the marriage. The husband sued for a declara- 
tion that the marriage is irrevocable. The High Court decided 
in his favour. They said, “ two propositions of law may be 
taken to be established beyond controversy, viz., (1) where 
there is a gift by a legal guardian, and the marriage rite 
is duly solemnised (<•) the marriage is irrevocable, and 
(2) where the girl is abducted by fraud or force and 
married, and there is no gift either by a natural or legal 
guardian, there is a fraud upon the policy of the religious 
ceremony, and there is therefore no valid religious cere- 
mony” (d). u The third proposition of law which is material 
to the case before us is, that when the mother of the girl, 
acting as her natural guardian, in view to her welfare, and 
without force or fraud, gives away the girl in marriage, and 
the marriage rite is duly solemnised, the marriage is not 
to be set aside 1 . This view is supported by authority (e) 
and is sound in principle.” 

§ 82. The selection of persons to be married is limited by Persona to be 
two rules : first, that they must be chosen outside the family ; 9< ** ect ‘ 
secondly, that they must be chosen inside the caste. The 
first of these rules is only a special instance of that singular 
prohibition against marriage between persons belonging to 
the same family, or tribe, which is to be found in almost Exogamy, 
every part of the world, and to which Mr. McLennan has 
given the name of Exogamy. According to the Sanskrit Forbidden 
writers, persons are forbidden to marry who are related as 


{c) See as to presumption in favour of due performance of a marriage ac- 
tually celebrated. Brindabun Chandra v. Chundra Kurmoknr , 12 Cal. 140. 

{d) See per B or>nan, J M Aunjona Dani v. Prahlad Chandra, 6 B. L. R.. 
p. 254. 

(e) Citing Bai Rutiyat x.Jevchand Rmoal, Bellnsis,43 ; S. C. 1 Morley N. S. 
181. Modhoomodhun v. Jadnb Chunder , 8 Suth. 101. Brindabun Chundra v, 
Chund/ra Knrmokar, 12 Cal. 140. Khushal Chand v. Bai Mnni, 11 Bom. 247. 

12 
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sapindas* This relationship extends to six degrees where 
the common ancestor is a male. Where the common ances* 
tor is a female there is a difference of opinion ; Mann and 
Apastamba extending the prohibition in her case also to 
six degrees, while Gautama, Vishnu, Vasishtha, Sankha, 
Narada and Yajnavalkya limit it to four degrees. To this 
restriction some of the above writers add a further rule 
that the bride and bridegroom must not be of the same 
gotra or pravara. That is, that they must not be of the 
same family, nor invoke the same ancestor (/) . In counting 
according to the above rules the person under consideration 
is to be excluded. That is to say, begin from the bride or 
bridegroom, and count, exclusive of both, six, or four, 
degrees upwards according as their relationship with the 
common ancestor is through the father or the mother re- 
spectively, and if the common ancestor is not reached within 
those degrees on both sides, they are not sapindas, and 
marriage between them can be solemnised (</). In this 
way 2,121 possible relations are rendered ineligible for 
marriage ; while further complications, rendered more com- 
plex by differences of opinion among the commentators, 
arise in the case of an adopted son, who is excluded from 
marriage in two families, or where relationship is traced 
through stepmothers {h). On the other hand, the strict- 
ness of these rules is relaxed as regards Western and 
Southern India by writers who recognise t lie validity of 
district, or family, custom permitting intermarriages within 
the forbidden degrees. They expressly refer to marriages 
between first cousins, such as that of a man with the 
daughter of his mother’s brother, or of his father’s sister (/), 


( /) Manu , iii. 5, Apaittamba, ii. v. 11, $ 15, 10, Gautama, iv, § *2 — 5, Vi*hnu. 
xr. iv. § 9, 10, Narada, xii. § /. Yajn. % i. § 52, A3, V, N. Maudlik. -ill . It i# Haiti 
that a woman married within the forbidden degree*, though «he cannot las the 
wife of the bridegroom for any conjugal or religion* imrttcwe*, yet cannot be 
married by another, and must be maintained l»y her attempted hnabaud. V, S, 
Mandlik, 508. Bee o» to the prohibited degree* iii t lie Punjab, Customary 
Law, II. 120. 174. 

( 0 ) V. N. Mandlik, 317 : Mitakehura, cited W. & B. 121, $ 439. The 

apparent variance in the authorities quoted above arise# from #ome counting 
exclusively and other# inclusively, 

{ h ) Bee V. N. Mandlik, 352. 

(1) See the authorities cited by Mr. V. N. M uultik, 403, 413, 4*3 —421, 448. 
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Usage, unsupported by direct authority, permits the union 
of a man with his own sister's daughter ( k ). Marriage 
with a niece has, however, been held by the Bombay High 
Court to be incestuous and the Madras High Court, while 
admitting that the rules among Sudras were not as strict 
as among Brahmans, and that instances existed of a man 
marrying his brother's daughter, intimated that such a 
practice was not warranted by usage (/). 



§ 83. The restrictive Sanskrit texts which have been 
referred to above only apply to the twice born classes. 

Even amongst these it is stated by Mr. V. N. Mandlik that 
the Kshatriyas and Vaisyas have neither got r a nor pravara, 
and that thousands of Brahmans in different parts of the 
country are in the same position. As regards Sudras, the 
restraint upon intermarriage must arise from usage, or 
from voluntary adoption of the Sanskrit rules, not from 
any inherent efficacy of the rules themselves (w). But 
exactly the same rule against intermarriages between mem- 
bers of the same family has been observed among the 
Kurumbas of the Xilgiris, the Meenas of Central India, 
the Kandlis of Orissa, and among the Dra vidian races of 
Southern India (>/)• In Madura, the women of the Chakkili 
tribe belong to the right-hand faction, and the men to 
the left-hand (o). Evidently a relic of the time when men 
had to marry women of a different tribe. So the chiefs 
of the Maravcrs are accustomed to marry Ahambadyan 
women, and of the children born of such marriages, the 
males must marry Ahambadyans, and the females must 
marry Maravers (p). Exactly the opposite rule of Endo- Endogamy, 
gamy is found to exist among other tribes in the same 
district. For instance, among the Kalians, the most pro- 
per marriage for a man is with his first cousin, that is 


(k) V, N. Mandlik. , . „ 

(i) Bamavffavda v. Shivuji cited V. N. Maudiik, 438; \[fthihnga v. Fi/id- 

thammal, C Mad. 43. 

(m) V. N, Mandlik, 412, 431. 

(n) Breaks, 51 ; Lyall, Fort. Rev., Jan. 1877, 106 j Hunter, Orisia, ii* 81* 

(o) Mad. Manual, Ft. II. 7. 

(p) Mad. Manual, Ft. II, 12. 
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the daughter of his father's sister or brother, and failing 
her, with his own aunt or niece. Among the Maravers, also, 
marriage is permitted between the children of brothers ( q ) . 
In ancient times, the incestuous marriages of the Sakya 
princes with their own sisters, and the similar intercourse 
of the Gandhara Brahmans with their own sisters and 
daughters-in-law (r), present an illustration of the same 
curious conflict of principle. 

^permft* § 84. The P r °h*bition against marriages between persons 
ted. of different castes is comparatively modern. Originally, 

marriages between men of one class and women of a lower, 
even of the Sudra class, were recognized (*), and must have 
tended strongly to produce that amalgamation of the cus- 
toms of the Aryans and the aborigines, which I have already 
suggested as probable (/). The sons of such unequal 
unions were said to rank and to inherit, not equally, but 
in proportions regulated according to the class of their 
mother (v). Even this rule, however, appears to have been 
an innovation. Baudhayana lays it down generally, that 
“ in case of a competition of a son born from a wife of equal 
class, and of one born from a wife of a lower class, the son 
of the wife of lower class may take the share of the eldest, 
in case he be possessed of good qualities” (r). All the 
writers allow marriages between a Sudra woman and a 
Kshatriya or Vaisya, but there is much conflict as to mar- 
riages between a Brahman and a Sudra woman. Among 
the Sutra writers the validity of such marriages seems to 
be undisputed, but there is much variance as to the position 
of the offspring. Home texts represent him as sharing with 


{q) Mad. Marumi. Pt. II. 44), 50. 

(r) Wheeler, Hist. Ind. iii. 102; Muir, A. 8. T. ii. 483. 

(40 Apaitambu stands alone among the early writers in not recognising 
unequal marriages, ii. vi. 13, §4. 5. It will Iks remembered that he d«*f»M not 
recognize the subsidiary either. 1 cannot account for this difference, 
unless some parages have fallen out in the text, 

(t) l taW* the Sulims as representing the aborigines in early times, bnt I am 
aware there ts much controversy upon the point. 8ee Muir. A. 8. T i. lift- 
159, 289-295, ii. 868, 455. 485 ; Lassen, lnd/Alt. i 799 

(u) Mann, lx. $ 140-151. 

l») Baudbttymia, ii, 2, § 8. 8ee Oantumn, xxviii, f 86—88. 
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the higher sons; others as only inheriting in default of 
them; others as never taking more than a small fraction 
of the estate; and others as never entitled to more than 
maintenance ( w ) . The conflict in Mann is still greater, and 
shows that the present compilation is made up of texts of 
different periods. Some texts forbid the marriage, some 
permit it. Some allow the son to inherit, others forbid 
him to do so (#). But perhaps the strongest possible recog- 
nition of such marriages is that afforded by Manu himself, 
when he admits that the offspring resulting from them 
might in seven generations rise to the highest class ( y ). 
It seems, however, to have been always admitted that a 
Sudra man could not lawfully marry a woman of a higher 
class than his own ( 2 ). 


§ 85. Marriages between persons of different classes are 
long since obsolete (a). No doubt from the same process 
of ideas which has split up the whole native community 
into countless castes, which neither eat, drink, nor marry 
with each other ( b ). It is impossible now to say when 
mixed marriages first became extinct. The Mitakshara 
follows Yajnavalkya in recognizing such marriages, though 
the phrase, “ under the sanction of the law instances do 
occur,” seems to show that they were dying out (c). They 
are also mentioned without disapproval by the Daya Bhaga, 
Smriti Chandrika, Sarasvati Yilasa, Yiramitrodaya, Mad- 
haviya, and Varadrajah (d), But in the case of the later 
authors, at all events, it is probable the discussion was 

(tr) Huudhnytimi, ii. 2, § 6, 7, 21 ; Gautama, xxviii. § 30 ; Yasishtba, xvii. 21, 25. 

(r) Cf. Mauu, iii. § 12—11*, ix. § 140- 155 ; Naradu, xii. § 1 — 6; Yajnavalkya, 
i. § 56* 57 ; Smriti Cliandrika, ii. 2, § 8. 

(y) Manu, x. § <»4; iw, too, § 42. 

(*) Matin, iii. § 13, tx, § 157. 

(a) Vrihnt Naradiya Purana , 3 Dig. 141 ; D. K. 8. i. 2, § 7* 

(b) Marriages between person!* in different sub-divisions of the same caste* 
0.0., of Brahmans or Sudras, have said to be invalid unless sanctioned by local 
custom. Mtlaratn v. Thanooram , 0 8uth. 552; Narnia Dhara v. Rakkal, l 
Cal. 1, 8. C. 23 Sixth. 384. Contra, Pandaiya Palaver v. Puli Talaver t 1 Mad. 
H. C. 478 ; affd* 13 M. 1. A. 141 ; S, C. 4 Mad. Jur. 328; S. C.3 B. L.R.<P. O.) 
1 : S. C. 12 Suth, (P. 0.) 41 Kama man* v. Kulanthai , 14 M. I. A. 346, 352. 
Vipoma Kuchain v. Bholaram Dhubi, 15 Ual. 708. 

(c) Mitakshara, i. 8, § 2. 

( d ) Daya Bhaga, ix. ; Smriti Chandrika, ii. 2, § 6—0 ; Viramit., p* 101 § 2 i 
Madhaviya, { 34; Varadrajah, 16. Barns vati Vilasa, g 163—167* 


Mixed marrii 
obsolete. 
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merely introduced to give completeness to the subject, and 
not because such a practice really subsisted* Illegitimacy 
is of itself no disqualification for marriage. Where one or 
both parties to a marriage are illegitimate, it will be valid 
if they are in fact recognised by their caste men as belong- 
ing to the same caste (c) . 


Physical or 
mental capacity. 


§ 86. As the great and primary object of marriage is the 
procuring of male issue, physical capacity is an essential 
requisite, so long as mere selection of a bridegroom is con- 
cerned; but a marriage with a eunuch is not an absolute 
nullity as with us (/) . Mental incapacity stands in the same 
position. While the matter rested in contract, no Court, I 
imagine, would treat a promise to marry a lunatic or an 
idiot as binding ; but the marriage, if celebrated, would be 
valid. The lunatic, or idiot, would be incapable of inherit- 
ing ; but his issue would receive their shares (</). A Hindu 
marriage is the performance of a religious duty (/<)> not a 
contract ; therefore the consenting mind is not necessary, 
and its absence, whether from infancy or incapacity, in 
immaterial (/). 


Polygamy. 


§ 87. The efficacy of the marriage tie, as binding either 
party to the transaction, is a matter upon which there has 
been a considerable change in the Hindu law, while its 
earlier stage was evidently in accordance with usages which 
we find at present existing among the non-Aryan races. 
Among the Kandhs, “so long as a woman remains true to 
her husband, he cannot contract a second marriage, or 
even keep a concubine, without her permission’* (k). Hie 
same rule prevails among the caste of musicians in Ahme- 
dabad, and in the Vadanagara Nagar caste, (/), and seems, 


(e) In re Bum Kumari, J8 Cal. 264. 

(/) Ct. Narad*, fii. § 8—10; Maiiu, if. § 7 0, 203. Jolly, § 280. Bee a* to 
Withdrawal from contract, pout, § 100, h'anahi v. Hidrhja, I All, 540. 

(a) 8ee Gautama, xiviii. §44: Narrtda, xtii. § 22, Manu, if . § 201-203 : W. 
& B. 008 ; Da.bychurn v. Hadachuvn , 2 M. Dig. 09. 

(h) Manu, ii. § 66, 67, vi. § 86, 37. 8ee, however, v. § 159. 

(i) Supra , 2 M. Dig. 09, W. & B. 908, per curiam , 6 All. 610. 

( k ) Hunter's Orissa, ii. 84. 

{ l ) Muhathnnhur y. Mt, Oottum , 2 Bor. 524. [572.] V* N* Mandlik, 406. 
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from the evidence of the Thesawaleme, to have been in 
force among the Tamil emigrants into Ceylon (m). One 
text of Manu seems to indicate that there was a time when 
a second marriage was only allowed to a man after the 
death of his former wife (n). Another set of texts lays 
down special grounds which justify a husband in taking a 
second wife, and except for such causes it appears she 
could not be superseded without her consent (o). Other 
passages provide for a plurality of wives, even of different 
classes, without any restriction (p). A peculiar sanctity, 
however, seems to have been attributed to the first mar- 
riage, as being that which was contracted from a sense of 
duty, and not merely for personal gratification. The first 
married wife had precedence over the others, and her first- 
born son over his half-brothers (q). It is probable that 
originally the secondary wives were considered as merely 
a superior class of concubines, like the handmaids of the 
Jewish patriarchs. It is now quite settled that a Hindu is 
absolutely without restriction as to the number of his 
wives, and may marry again without his wife’s consent, or 
any justification except his own wish (r). He cannot, 
however, divorce his wife except by special local usage (*•) ; 
nor does conversion to Christianity, with its consequence 
of expulsion from caste, operate as a dissolution of the 
union (/). 

§ 88. The prohibition against second marriages of women, Second mam- 
either after divorce, or upon widowhood, has no foundation f^merly alU*” 

lowed. 

(m) Tbeaawaleme, i. § U. 

fw) “ Having thus kindled sacred fires and performed funeral rites to his wife, 
who died before him, he may again marry, and again light the nuptial fire.’* 

Manu. v. 5 168; and see ix. § 101, 102. 

(o) Manu, ix. § 77 — 8*2, Apostnmba, ii. v. ii. § 12 — 13. This seems still to be 
the usage among some castes of the Deccan, Steele, 30, 168, and in Bengal 
Rally Churn v. Dukhee> 5 Cal., 692. 

( p ) Manu, iii. § 12, viii. § 204, ix. § 85—87. 

(q) See Manu, iii. § 12, 14, ix. § 107, 122 — 125; post, § 499. 

(rl Daya Bhaga, ix. § 6, note ; 1 Stra. H. L. 56 ; Steele, 168 ; Ruree Bhaee v. 

Nuth oo, l Bor. 59 [65] ; Virasvamp v. Appasvamy, l Mad. H. C. 375. 

is) Such a usage has been affirmed in Assam. Rudomee v. Jofeeraw, S Cal. 

305. 

it) Administmtor-Gcneral v. Anandachari, 9 Mad. 466, See Act XXI of 

1866, 
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either in early Hindu law or custom. Passages of the V edas 
quoted by Dr. Mayr sanction the remarriage of widows («)* 
And the second marriage of women who have left their hus- 
bands for justifiable cause, or who have been deserted by 
them, or whose husbands are dead, is expressly sanctioned 
by the early writers (v). The authority of Manu is strongly 
on the other side ; but I think it is plain that this is one of 
the many instances in which the existing text has suffered 
from interpolations and omissions. Manu declares that a 
man may only marry a virgin, and that a widow may not 
marry again (ir). The only exception which ho appears 
to allow, is in the case of a girl whose husband has died 
before consummation, who may be married again to the 
brother of the deceased bridegroom (s). On the other hand, 
two other texts appear to recognize and sanction the second 
marriage, either of a widow, or of a wife forsaken by her 
Probable onm- husband (*/). The contradiction appears to arise from the 
text of fiavnu. 1 deliberate omission of part of the original text in an earlier 

portion of the same chapter. At ix. § 76 a wife, whose hus- 
band resides abroad, is directed to wait for him eight, six, 
or three, years according to the reason for his original ab- 
sence. Nothing is said as to what is to happen at the end 
of the time. Kulluka Bliatta inserts a gloss : — “ after these 
terms have expired, she must follow him” (*). Now if wo 
look to the corresponding part of Navada, who had an 
earlier text of Manu before him (r/), wo find that he lays 
down that “ there are five cases in which a woman may take 
another husband ; her first husband having perished, or 
died naturally, or gone abroad, or if In* be impotent, or 
have lost his caste.” Then follow the periods during which 


(*> Mayr, 181. It is now re*tor#fl by Act XV of 1858, *ee pent, § 512. 

(*) Narada, xii. !>7— -101 : wo too § 18. HI, 24, 4ft— 62; J>erah», 2 Dig. 
470 i Bandhnyana, it. $ 20; \ »wu*leba, xvu. 5 13 ; Katyaymia, 3 Dig. 230. 

(id) Mann, viii. § 220, v. § 16! — 103. Sec, t > the name effect, Apnat&mbft, it. 
vi. 13, § 4. 

(ar) Mann, ix. §09, 70 ; ante, § 70. Va*i«hth&, xrii. 74, placet no restriction 
on her tecond cboicH. 

(y) Manu, ix. § 175, 176. Ree 1 Gib. 34, la*. 

(c) Tbit it apparently founded on a text attributed to V?m»hthn, xrii. 

86, which it to the tame effect. 

(a) Bee ante, § 21 ; Introd, to Narada, 
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a woman is to wait for her absent husband, and' the whole 
thing is made into sense by the direction, that when the 
time has expired she may betake herself to another man (&). 

Nothing is said about her following him, which after such 
an absence would probably be impossible or useless. If a 
similar passage had followed § 76 in Manu, the texts at 
§ 175, 176 would be intelligible and consistent. When 
second marriages were no longer allowed, these passages 
seem to have been left out, and others of an exactly oppo- 
site character were inserted ; the texts at § 175, 17 6 then 
became unmeaning, but they were retained to explain the 
phrase, “ son of an unmarried woman , ” which had already 
appeared in the list of subsidiary sons. It is probable that 
the change of usage on this point arose from the influence 
of Brahmanical opinion, marriage coming to be looked upon 
as a sort of sacrament, the effect of which was indelible. 

A similar cause has produced that difference of opinion 
upon the legality of marriage following upon divorce which 
prevails in Protestant and Koman Catholic countries. If 
it is asked why the law varied in exactly the opposite 
direction in regard to second marriages of men, the only 
answer 1 can suggest is, that men have always moulded the 
law of marriage so as to be most agreeable to themselves. 

§ 89. When we examine the usages of the aboriginal of ot ^ 

races, or of those who have not come under Brahmanical 
influence, we find a system prevailing exactly like that 
described by Narada. Among the Jat population of the 
Punjab, not only a widow, but a wife who has been deserted, 
or put away, by her husband, may marry again, and will 
have all the rights of a lawful wife. The same rule exists 
among the Lingaits of South Canara (c). In W estern India, 
the second marriage of a wife or widow (called Pat by the 
Mahrattas, and Naira in Guzerat) is allowed among all the 
lower castes. The cases in which a wife may re-marry are 


( b ) Narada, xii. § 07 — 101. See also authorities, ante, note (o). 

(c) Punjab Customary Law, 11. 131, 174, 190, 192, 193. Punjab Oust., 95* 
Virasangappa v. ICudroppa, 8 JMud. 440. 
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Second mar- 
riages and di- 
vorce. 


stated by Mr. Steele as being, if tbe husband prove impo- 
tent, or the parties continually quarrel ; if the marriage 
were irregularly concluded ; if by mutual consent the hus- 
band breaks his wife’s neck -ornament, and gives her a 
chorchittee (writing of divorcement), or if he has been absent 
and unheard of for twelve years. Should he afterwards 
return, she may live with either party at her own option/ 
the person deserted being reimbursed his marriage expenses. 
A widow’s jmt is considered more honourable than a wife’s, 
but children by pat are equally legitimate with those by a 
first marriage (*l). The right of a divorce and second mar- 
riage has been repeatedly affirmed by the Bombay Courts 
(e). vSo, in Southern India widow marriage and divorce is 
common among many of the lower castes, such as the Vel- 
lalans of the Palanis, the Maravers (except in the case of 
the women of the Sambhu Nattan division), the Kalians, 
the Pallans (/), the tank-diggers, the potters, the barbers, 
and the pariahs generally (</). In the better classes, such 
as the oilmongers, the weavers, and a wandering class of 
minstrels, called the Bluit Rajahs, who claim to be Kshat- 
riyas, it is found in some localities and not in others (/*). 
It is not practised at all among the Brahmans and Kshafc- 
riyas, or among the higher classes of Siulras, such as the 
shepherds, the Komaty caste, the writers, or the five artisan 
classes, who claim equality with the Brahmans and wear 
the thread (/). Similarly the Bengal High Court has 
recognised the validity of widow marriage among the 


id) Steele, 20, 159, 108 ; W. k B. (2nd *d.) t 139 to Uf>, 102, 103, 107. The 
futivahs recorded at pp. 112, 111, 139, 141, were evidently given by Bhnsfris, 
wbo treated finch second marriages as illegal. Bee too Mure e Bham v Muthor ). 
1 Ber. 59, [05] note. 

(e) As to divorce, K axe ram v. U mint ram , X Bor. 307 [<429; ; Kasec Dhool * 

lubh v. Hutton Baee, ib. 410(452]; MuhanUunkvr v. Mt. Outturn, 2 Bor, 524 
[572]; Dyaeam v. Baceumba , Bellasis, 30. It. v. Karmn, 2 Bom. H. O. 124; 
H . v. 8umbhu % ! Bora. 347, Government of Bombay v. Ganga, 4 Bom. 830; 
Empress v. L 'mi, 0 Bom. 120. As to widow marriage, Hurkoomvur v. Huttun 
Bate, 1 Bor. 431 [475] ; Treehumjee v. Mt . Laro J.aroo, 2 Bor. 301 f897] ; Mate 
Rutton v. Lalla Afun nahur, Bcdlasis, 80 ; Baee Sheo v. Ruttonjee, Morris, Pt. I. 
103. See per curiam, Haiti v. Govind , I Bom. 114. 

(/ ) Mad. Manual, Pt. II. 83, 40, 58 ; Eat tarn a Rachiar v. Do rating a Teoaf. 0 
3fad. H. C. 3 29; Mur uq ay i v. FiramakaU, 1 Mad. 220. 

(g) Madras Census Report, 157, 159, 104, 171. 

W Md. HI, 143, 155. (*) Ibid. 13 7, 140, 143, 149, lit 
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Nomosudras ( k ). The degree in which divorce and widow 
marriage prevails is probably in the direct ratio to the 
degree in which the respective castes have imitated Brah- 
man habits. The Thesawaleme treats widow marriage as 
a matter of course ( l ), and we may fairly assume that 
it was so originally among all the Tamil races. 

§ 90. Marriage is not to be confounded with betrothal. Betrothal 
The one is a completed transaction ; the other is only a 
contract. Manu says, “ Neither ancients nor moderns who 
were good men have ever given a damsel in marriage after 
she had been promised to another man ” (in). But Narada 
and Yajnavalkya both admit the right of a father to annul is revocable 
a betrothal to one suitor, if a better match presents him- 
self ; and either party to the contract is allowed to with- 
draw from it, where certain specified defects are dis- 
covered (?*)• Narada states that a man who withdraws Result of br 
from his contract without proper cause, may be compelled of C0Dtraet - 
to marry the girl even against his will. But it is now 
settled by decision that a contract to marry will not be 
specifically enforced, and that the only remedy is by an 
action for damages (a). All expenses resulting from the 
abortive contract would be recoverable in such an action 
(p). Of course, no such claim could bo maintained where 
the contract failed from the wilful, or negligent, conduct 
of the complaining party (</). Probably the real difficulty 
has often been to distinguish between two things which 
are sometimes called by the same name, r!::., the betrothal, 
which is only a promise to marry, and the pledging of 
troth, which forms part of the marriage itself. The former 
class of betrothal is often celebrated with much ceremony. 


(k) Hurry Chum v. Nunai Chand , 10 Cal. 1S8. 

(l ) Theaawaleme, i. § 10. 

(m) Mftuu, ix. § 99. 

(n) Narada, xlf. § 80 — 88; Yajnavalkyn, i. §65, 66; Vasishtha, 2 Dig. 487, 
490; K&tyay&na, ib. 491 ; Mit&kshara, ii. 11, §*27. 

(o) Narada, xii. § 85 ; timed v. Nagindas, 7 Horn. H. C. O, O. 12*2 ; tfowbut v. 
Mt. tad Kooer , 5 N.-W. P., 102 ; re Ounput Narain Singh t 1 Cal. 74. 

(p) Mitakahara. ii. 11, § 28. A fulji Tnakereey *. Qomti , 11 Bom. 412. 

(g) Divi Virasalingam v. Alaturti , Mad. Dec, of i860, 274. 
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but this does not alter its character. So, in the actual 
marriage there are numerous formalities, and many recitals 
of holy texts, but the operative part of the transaction 
consists in the seven steps taken by the bridal pair. On 
the completion of the last step, the actual marriage has 
taken place (r). Till then it is imperfect and revocable. 
Even this proceeding, however, is not absolutely essential. 
It is a form which, if complied with, is conclusive. But if 
it is shown that by the custom of the caste, or district, any 
other form is considered as constituting a marriage, then 
the adoption of that form, with the intention of thereby 
completing the marriage union, is sufficient (,v). In some 
communities there is a custom that after the actual marriage 
has taken place a further ceremony must be performed 
before cohabitation, and if the man who has gone through 
the first ceremony declines to perform the second, the girl 
may lawfully marry again (/). But the legal result of such 
a custom would appear to be that there is no binding and 
complete marriage until after the second ceremony. In the 
absence of any such custom the marriage is complete, even 
though never followed by consummation, and though, in 
consequence of the conversion to Christianity of one party, 
the other renounces the obligations of marriage (?/). 

war- § 91. A marriage actually and properly celebrated will be 
legal and binding, although it has taken place in violation 
of a previous agreement to marry another person (v) ; or 
although it has been performed without the consent of the 
person whose consent ought to have been obtained («•) . For 
this is one of the cases in which necessity compels theappli- 


(r) Mann, ix. § 227 j Narada, xii. § 2 ; Varna, 2 Dig. 488 j Vimmit., ii. 2, § 4 ; 
Coleb. Essays, 128. Bee cages last cited. 

is) Mann, iii. § 85 ; see futwah, 2 M. Dig. 45 ; Oathn Ham v. Moohita Korhin, 
14 B. D. R. 298, B.C. 28 Sutb. 1/9. Kalty Churn v. Jhikhee } & Dal. 692. V. N. 
Mandlik, 404. Hurry Churn v. Nimai Chatuly 10 Cul. 138. When the fact of 
the celebration of marriage is established, it will be presumed, in the absence 
of evidence to the contrary, that all the necessary ceremonies have been com- 
plied with, Brindabun Chundra v. Chundra Kurmokar. 12 Cal. 140. 

it) Boolchand v. JanoJcee, 25 W. R. 386. 

( u ) Administrator •General v. Anandachari , 9 Mad. 466. 

(v) Khooshal v. Bhugwan Motee , 1 Bor. 138 [155 J. 

(u>) Base Bulyat v. Jeychmd t Bellasis, 43 S. C, i Mor, N. 8. 181, 
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cation of the maxim, Factum valet quod fieri non debtrit. 
When the marriage is once completed, if either party refuses 
to live with the other, the case is no longer one for specific 
performance of a contract, but for restitution of conjugal 
rights. It has long since been settled that such a suit would 
lie between Hindus, but there was much conflict of authority 
as to the mode in which the decree was to be enforced (x) t 
The point has now been settled by s. 260 of the Civil Proce- 
dure Code (Act XIV of 1882), which provides that where 
the party against whom the decree has been made has had 
an opportunity of obeying it, and has wilfully failed to do 
so, it may be enforced by imprisonment, or by attachment 
of property, or by both (y). Primd facie the husband is 
the legal guardian of his wife, and is entitled to require 
her to live in his house from the moment of the marriage, 
however young she may be. But this right does not exist, 
where by custom, or agreement, the wife is to remain in 
her parents' house, until puberty is established (/;). 


(*>> See Gatha Ram v Moohita Kochin , 14 B. L. R. 29S S. C. 23 Suth. 1/9, 
Jogendronundini v. Hurry Dona, 5 Cal. 500. Pakhandu v. Alanki , 3 All. 506. 
Dadaji v. Rukmabai, 10 Bom. 300, Binda v. Kaunsilia, 13 All. 126. 

( y> Under this Section, as in England, the Court will take into consideration 
any circumstances which establish a reasonable objection on the part of the 
wife, nud will impose proper conditions upon the husband in reference to such 
objection. Paigi v. Sheonarrain , 8 All. 78. 

(z) Kaleeran v. Mt. Qendtienee, 23 IV. 1C. 178 ; Suntoah Ram v. Gera Pat • 
tuck, ib. 22. See pod, § 414. 
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CHAPTER V. 


FAMILY RELATIONS. 

Adoption . 

§ 92. There is a singular disproportion between the space 
necessarily devoted to adoption in the English works on 
Hindu law, and that which it occupies in the early law-books. 
One might read througlvalT the texts from the Sutra writers 
down to the Day a Bhaga without discovering that adoption 
is a matter of any prominence in the Hindu system. But 
for the two treatises translated by Mr. Sutherland, it may 
almost be affirmed that Englishmen would never have dis- 
covered the fact at all. Even in Jagannatha’s Digest, the 
subject only takes up thirty-two pages. The fact is that 
the law of adoption, as at present administered, is a purely 
modem development from a very few old texts. The very 
absence of direct authority lias caused an immense growth 
of subtleties and refinements. The effect that every adop- 
tion must have upon the devolution of property causes every 
case that can be disputed to be brought into Court. Fresh 
rules are imagined, or invented. Notwithstanding the 
spiritual benefits which are supposed to follow from the 
practice, it is doubtful whether it would ever be heard of, 
if an adopted son was not also an heir. Paupers have souls 
to be saved, but they are not in the habit of adopting. 

§ 93. I have already (§ 65) pointed out the advantages 
which all early races would derive from the possession of 
sons, and the peculiar necessity for male offspring which 
would press upon the Aryans, on account of their religious 
system. This want was amply met by the early Hindu law, 
which provided twelve sorts of sons, all of whei&were com* 
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patent to prevent a failure of obsequies, in the absence of 
legitimate issue (a). For religious purposes, the son of the 
appointed daughter seems to have been completely equal 
in efficacy with the natural -born son (b), and where any one 
of several brothers had a son, the latter was considered to 
be the son of all the brothers ; Kulluka Bhatta actually adds 
a gloss : “ So that if such nephew would be the heir, the 
uncles have no power to adopt a son ” and the same view 
was maintained by Chandesvara and other commentators (c) . 

It is evident, therefore, that in early times the five sorts of 
adopted sons must have been of very secondary importance. C« ompa*aiire 
Apastamba expressly states that “the gift or acceptance adopted son. 
of a son, and the right to buy or sell a child, is not recog- •’ * 

nized” (d). And Katyayana permits the gift, or sale, of a 
son during a season of distress, but not otherwise (e) . The 
same low estimation of adopted sons is evidenced by the 
rank which they occupied in the order of sons. A refer- 
ence to the table which accompanies § 64 will show, that 
out of fourteen authorities there quoted only five place even 
the dattaka among the first six. Now this is not a mere 
matter of arrangement, for they all without exception give 
rights of inheritance to the first six sons which are denied 
to the remaining six. No doubt Manu is one of the five 
who thus favours the adopted son. But it may be ques- 
tioned whether his text has not undergone an alteration in 
that respect. Both Yajnavalkya and Narada, who were 
later than Manu, place the adopted among the later six. 

Narada expressely states that he took Manu as the basis of 
his work. An examination of the marginal references in 
Stenzler’s Yajnavalkya will establish that he did the same. 

It will be seen by the table that these two agree much 




(а) Manu, ix. § 180 * cf. § 161, which, as explained by Kulluka Bhatta, seems 
to be an interpolation, introduced when subsidiary sons had become obsolete. 
Vrihaspati, Dattaka Chaudrika, i. § 8. 

(б) Vishnu, xv. § 47 \ Manu, ix. § 127 — 139. 

(e) Vasishtha, xvii. § 8 } Vishnu, xv. § 42 ; Manu, ix. § 189 j 3 Dig. 266 1 Dat* 
taka Ohandrika, i. § 21* (d) Apastamba, ii. 13, vi* §11. * n ' 

(s) Dattaka Mtm&msa, i. § 7, 8. Mitaksnara, i. 11, § 10 refers this prohibition 
to the giver imtthe taker of the son. A contrary view was taken by Awmurka. 
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more closely with each other than either does with Manu 
as it now stands. It is difficult to account for their differ- 
ing from so high an authority, if they had before them the 
text which we possess. In any case, the mere fact that 
differences of opinion did exist on such a point would seem 
to show that it had not assumed any great prominence. 

§ 94. When the number of subsidiary sons was diminished 
from the causes I have already suggested (§ 75), the import- 
ance of the adopted sons, who alone were left, would natu- 
rally increase. Even where a brother’s son existed, though 
he might procure for his uncle all the required spiritual 
blessings, still an adoption would be necessary, “ for the 
celebration of name, and the due perpetuation of lineage’’ 
(/). As partition and self-acquisition became more common, 
the latter objects would naturally be more desired. It is 
singular, then, that we should find the same diminution 
exhibiting itself in the forms of adoption (g). The expla- 
nation is probably to be found in the growth of Brahmanical 
influence, and the consequent prominence given to the 
religious principle. If the primary object of adoption was 
to gratify the maw* of the ancestors by annual offerings, 
it was necessary to delude the mane#, as it were, into the 
idea that the offerer really was their descendant. He was 
to look as much like a real son as possible, and certainly 
not to be one who could never have been a son. Hence 
arose that body of rules which were evolved out of the 
phrase of C^aunaka, that he must be “the reflection of a 
son” (h). He was to be a person whose mother might have 


(f) Dattafea Chandrika, i. § 22 ; V. Darp, 739. 

(?) In addition to the general authorities cited, ante , § 75, geo a* to theobso* 
leteiiew of the Krita form, l Stra. II. L. 132 ; I. N. U. 72 $ Eehan Kinhor v 
Ham Chandra , 13 I). L. K. Appx, 42, S. 0. 21 8utb 381. A* to the 8rayanr 
datta, Baehetvappa v. Shtvltngupva t 10 Bom. H. C. 268. An to a form called 
paluk patrol Kalee Chunder v. Sheeb Chunder, 2 Sutli. 281. Other forms might 
perhaps bo valid, when sanctioned by local custom, as the Krita system is said 
still to exist among the Goaaius, 1 W. MacN. 101. 

(ft) Dattaka Mirnam.a, v. § 15. It seem. possible that this metaphor U itself 
a mistake. Dr. Bitbler translate, the verms, " He then .hould adorn the child 
which (now) resemble, a son of the receiver's body j that is, which ha. come to 
resemble a son by the previous ceremony of giving and receiving. See Journal. 
A i* 8oq, Bengal, 1866, art. Ccmnaka*Smriti< 9 
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been married by the adopter (i ) ; he was to be of the same 
class; he was to be so young that his ceremonies might 
all be performed in the adoptive family; he was to be 
absolutely severed from his natural family, and to become 
so completely a part of his new family as to be unable to 
marry within its limits. His introduction into the family 
must appear to be a matter of love and free-will, unsullied 
by every mercenary element. All these restrictions had 
the effect of eliminating the other forms of adoption, and 
leaving the dattaka alone in force. 

§ 95. It must not be supposed that the religious motive 
for adoption ever excluded the secular motive. The spiri- 
tual theory operated strongly upon the Shastries who 
invented the rules ; but those who followed them were, in 
all probability, generally unconscious of any other aim than 
that of securing an heir, on whom to lavish the family 
affection which is so strong among Hindus. The propriety 
of this motive Avas admitted by the Sanskrit writers them- 
selves. In the ceremonial for adoption given by Baud- 
hayana, the adopter receives the child with the words : 
<( I take thee for the fulfilment of religions duties. I take 
thee to continue, the line of my a ucestor#* 9 (A*). A text which 
is by somo attributed to Mann, states that "a son of any 
description must be anxiously adopted bv one who has 
none, for the sake of the funeral cake, water and solemn 
rites, and for the celebrity of hut name” (/). And the author 
of the Dattaka Chandrika admits that even where no spiri- 
tual necessity exists, a son may, and even ought to, be 
adopted, for “ the celebration of name, and the due perpet- 
uation of lineage” (m). In fact, the earliest instances of 
adoption found in Hindu legend are adoptions of daugh- 
ters (n). The Thesawaleme shows that such adoptions 


{%) It will be teen (post, § I2S) that the origin and acope of tliia rule ia one** 
to muon doubt. 

( k ) The whole passage is translated by Dr. Btihler in his article on Cauuaka, 
Joum, A a. Soc. Bengal, 1866. r y 

il) Dattaka Chandrika, i. $ 9 ; 8 Dig* 297. (m) Ibid. ». fi 28. 

(n) See Dattaka Mlmaiiaa, vii. $ 30-38, V * 
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wore practised among the Tamil races of Southern India (a), 
At the present day the Bheeis carry away girls by force 
for wires, and then, with a zeal for fiction which is inter-* 
esting among savages, adopt them into one family, that 
they may marry them into another (p). The Kritrima 
form of adoption which is still in force in Mithila, and 
which in several particulars strongly resembles that which 
is practised in Jaffna, lias no connection with religious ideas, 
and is wholly non-Brahmanieal. Among the tribes who 
have not come under Brahmanieal influence, we find that 
adoption is equally practised, but without any of those 
rules which spring from the religious fiction. One Sanskrit 
purist actually laid it down that Sudras could not adopt, as 
they were incompetent to perform the proper religious rites 
( q ). As a matter of fact they always did adopt, but were 
expressly freed from the restrictions which fettered the 
higher classes. They not only might, but ought to, adopt 
the son of a sister or of a daughter, who was forbidden to 
others; and they might take as their son a person of any 
age, and even a married man (r) ; that is to say, they 
adopted persons who made no pretence to religious fitness, 
but who were perfectly suitable for all other objects. So 
in the Punjab, adoption is common to the Jats, Sikhs, and 
even to the Muhammedans, jnst as in other parts of India. 
But with them the object is simply to make an heir. “ The 
religious notion of a mystical second birth in not imported 
into the transaction.” No religious ceremonies are used. 
There is no exclusion of an only son, or of the son of a 
daughter, or of a sister, nor is there any limit of age. Of 
later years, howeyer, a tendency to introduce these Brah- 
manical rules is showing itself. The explanation given by 
Mr. Justice Campbell is interesting, as illustrating the way 
in which the process has often taken place : — “ In Sikh 
times, when the land was of little value, and young men of 
much value, the introduction of a new boy into the com- 

— i i. wnm , 1 ■ 1 1 . i> ■■■» - ■ , a . *4. — .. . - . mm ■ —*—*—•“**— ■ ■ ■■■ ..... — mr it • i nii Wjiau 4 *~L— 

( 0 ) Tbeeawalme, ii. & 4. (p) Lyall, A»intic Sfcudtet, 

fo) Vu&esptiti, cited Ditttaka Mimamt*, i. $ 26. 

(r) See port, $ 134, 129. 
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ffitmity was probably looked on with satisfaction. But by 
the time of our regular settlements the value of land was 
discovered, and the brotherhood would naturally look to 
the chances of dividing the land of an heirless co-sharer* 
rather than to the introduction of an extra hand to share 
in the profits, which had begun to be considerable. Hence 
the main body of a tribe would be inclined to enter as a 
custom what they wished should be the custom, and unless 
there were men with interests to defend, the general wish 
for the future was entered without protest ” (#). Among 
the Jain dissenters, and in the Talabda Koli caste in 
Western India, adoption is also practised, but without any 
religious significance attached to it, and consequently with 
a complete absence of the restrictions arising therefrom (£). 
Among the Ooriya Rajahs of Granjam, who are Kshatriyas, 
the exequial rites are always performed by a Brahman 
official, who is permanently attached to the family, and 
who is called the son-Brahman (u). Yet these Rajahs 
invariably adopt, as might be expected where an old 
feudality has to be maintained. In Jaffna, the Tamil 
people adopt both boys and girls ; and so little is there any 
idea of a new birth into the family, that the adopted son 
can marry a natural-born daughter of the adopting parents ; 
and where both a boy and girl are adopted, they can in- 
termarry (r). The secular character of the transaction is 
even more forcibly shown by the circumstance that the 
person who makes the adoption must obtain the consent of 
his heirs. If they withhold it, their rights of inheritance 
will be unaffected (iv). These facts appear to be of much 
weight in support of the suggestion I have already made 


U) Puujab Cast., 78—88. 

<t) 8heo 8ingh v. Mt , Dakho t $ H.-W. P.882, 892, affd. 5 L A. 87 S. 0.. i All. 
086 i Bhala Nahana v. Parbhu, 2 Bom. G7. * 

(u) This usage was frequently proved in case* in whieh I was counsel. For 
instance, in the case of the Seerghur succession, and that of the Chinn* Kimedy 
taluq, (Tammirazu v. Pantina t 6 Mad. H. 0.801 ; Raghanadha v, Broaokithom 
8 i. A. 154 8. 0. i Mad. 69 j S. C. 25 Both. 291) but the custom has not been 
noticed in either of tbs reports. It was fully set out in the evidence It is 
stated in a more reoent case, 11 Mad. 289. 

(’*) Thesawaleme, ii, § 4. (u>) Ibidt ii, $ 1, 5, 0* See port, } \%f no tf. 
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(§ 10), that the spiritual theory is not the sole object of m 
adoption, even upon Brahmanical principles, and that it 
can only be applied with the greatest possible caution in the 
case of non- Ary an tribes, or such as dissent from orthodox 
Hinduism (#)• 

Early texts. § 96. The whole Sanskrit law of adoption is evolved 

from two texts and a metaphor. The metaphor (if it is 
not itself a mis- translation) is that of ^aunaka, that the boy 
to be adopted must be “ the reflection of a son ” (§ 94 note 
h). The texts are those of Manu and Vasishtha. 

Manu says (y), “ He whom his father or mother gives to 
another as his son, provided that the donee have no issue, 
if the boy be of the same class, and affectionately disposed, 
is considered as a son given, the gift being confirmed by 
pouring water.” 

Vasishtha says (.?), “ A son formed of seminal fluids and 
of blood, proceeds from his father and mother as an effect 
from its cause. Both parents have power to sell, or to 
desert him. But let no man give, or accept, an o y l y ^on , 
since he must remain to raise up a progeny for the obsequies 
of ancestors. Nor let a woman give, or accept, a son, un- 
less with the assent of her lord. He who means to adopt 
a son, must assemble his kinsmen, give humble notice to the 
king, and then having made an oblation to fire with words 
from the Veda, in the midst of his dwelling-house he may 
receive, as his son by adoption, a boy nearly allied to him, 

(x) Where the family, Wing non. Hindu by origin, adopted Hinduism in 
part, though not entirely, the ouvh lie* on those who set up nu adoption to show 
that this part of the Hindu lan* ha* been incorporated in the family usage. 
Where a family in governed by Hindu law, it may be possible to make out a 
usage forbidding adoption. It is evident, however, that it would be very dif- 
ficult to establish a negative usage of such a nature ( Fanindra Deb v. Raj exwar 
Das, 12 I. A. 72 ; S. C. 11 Cal 403.) 

(y) Manu, is. $ 108. 

(a) 8 Dig. 242. The passage from the Gribyanutm of Baudhayanu, translated 
by Dr. Btihler in the Journal As. Boc. Beng. I860, art. Cannaka Smrlti, Is 
almost word for word the same, but contains no limitation as to relationship or 
class. Bee also the passage from Cannaka on Adoption, translated in the same 
article, which is also given, V. May., iv. 5, J 8, 
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or (on failure of such) even one remotely allied. But if 
doubt arise, let him treat the remote kinsman as a Sudra. 

The class ought to be known, for through one son the 
adopter rescues many ancestors.” 

These texts only apply to the Dattaka form. The 
Kritrima , which prevails in Mithila, but nowhere else, will 
be treated of subsequently. From this small beginning a 
body of law has been developed, which will be considered 
under the following heads : — First, who may take in adop- 
tion; Second, who may give in adoption (§ 119) ; Third, 
who may be adopted (§ 123) ; Fourth, the ceremonies 
necessary to an adoption (§ 140) ; Fifth, the evidence of 
adoption (§ 145) ; Sixth, the results of adoption (§ 152.) 

§ 97. First, Who may Adopt. — An adoption may either Adoptermustt 
be made by the man himself, or by his widow on his behalf. iasue * 

But in either case it is a condition precedent that he should 
be without issue at the time of adoption (a). Issue is taken 
in the wide sense peculiar to the term in Hindu law (§ 498). 
Accordingly, if a man has a son, grandson, or great-grand- 
sou actually alive, he is precluded from adopting. Because 
any one of such persons is his immediate heir, and is capable 
^of performing his funeral rites with full efficacy (5). But 
the existence of a great-great-grandson, or of a daughter’s 
son, is no bar to an adoption (r). Still less the previous Only oue son u 
existence of issue who are now dead (d). Nanda Pandita atime * 
in discussing this subject suggests, upon the authority of a 
legend in the Purana, that an adoption might be valid even 
during the life of a natural-born son, if made with the 
consent of the latter ; and in Bengal the validity of such 
an adoption has been maintained, and also that of two suc- 



(а) The tame rule prevailed as regards adoption l*ot.h io Greece aud Rome. 
It is singular that the earliest instance of adoption is that in the Rigveda, 
where Vtsvamitra, who had at the time a hundred living sons, adopted Suuah- 
aepa. V. N. Maudlik, 454 

(б) Dattaka Mlmainsa, 1. § 13 ; Dattaka Chandrika, i § 6. 

(0 !\ MaoN. 140} 1 W. MaoN. 66, a. 

(d) Cankha, Dattaka Mim&msa, i. § 4 ; Dattaka Chimdrika, i. § 4* 
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cessive adoptions, the latter of which was made while the 
son first adopted was still alive (e) . But the contrary rule 
is now established; and it is settled that a man cannot 
have two adopted sons at the same time, though of course 
he may adopt as often as he likes, if at the time of each 
successive adoption he is without issue (/). On the same 
principle, the simultaneous adoption of two or more sons is 
invalid as to all ( g ). And where an adoption is invalid by 
reason of the concurrent existence of a son, natural or 
adopted, the death of the latter will not give validity to a 
transaction which was an absolute nullity from the first ( h ) » 
It is suggested by Mr. Sutherland, and assented to by Mr. 
MacNaghten, that if the son, natural or adopted, became 
an outcast, and therefore unable to perform the necessary 
funeral rites, an adoption would be lawful ; and a practice 
to that effect is stated to exist in Bombay (i). But since 
Act XXI of 1850 a son would not forfeit any legal right by 
loss of caste. Therefore an adopted son could not, by virtue 
of his adoption, step into his place on the ground that he had 
lost his caste. If the question were to arise, it is possible 
the Courts would refuse to recognize an adoption which 
could confer no civil rights. The question might, however, 
become of importance on the death of the natural son with- 
out issue. 

§ 98. It has been suggested that an adoption by a bachelor, 
or a widower, Mould be invalid, either on the ground that 
such a person was not in the order of yrihantha (house- 
holder or married man), or that the right of adoption was 
only allowed where the legitimate mode of procreation had 
failed. But it may now be taken as settled that an adop- 


(e) Mt. Solukna v. Hamdolal , l 8. D. 324 (434) ; Qouroeperthad v. ML 
Jymala, 2 8. D. 136 (174) } Stoele, 46, 183. 

if) Runyamn v. Atrhoma . 4 M. I. A. X 8. C. 7 Sutfi. (P. C.) 67. But as 
adoption will not be. invalid because it i« made is breach of an Agreement to 
ado^t another P*™ 011 ’ *bew «uch agreement foa no t been carried out. 2 Sira 

1 A ' 1 "' 

(h) Batoo ». Ba$oo, Had. Dec. of 1860, 80. 

(() 8 W. MacS. 800 ; Steele, 42, 181. 



***. IWM P8&80H WHO MAY ADOPT. ft 

tion in either of the above cases would be valid (k). In one 
oase the Madras Sudr Court held that an adoption was 
illegal which had been effected during the pregnancy of Pregnancy, 
the adopter's wife ; not on the ground that she afterwards 
produced a son, which it does not appear that she did, but 
because it was “ of the essence of the power to adopt that 
the party adopting should be hopeless of having issue" (Z). 

This principle, if sound, would preclude a man ever adopt- 
ing until extreme old age, or until he was on his death-bed. 

It is also opposed to the rules which provide for the case 
of a son born after an adoption (§ 155). Accordingly in a 
later case (1881) where an adoption had been held invalid 
on the ground that the wife was at the time pregnant, and 
known to be so by her husband, the Court after an examin- 
ation of the above decision over-ruled it, and held the 
adoption to be valid. They pointed out that the logical 
result of such a rule would be to suspend an adoption 
during the pregnancy, not only of the adopter's wife, but 
also of the wives of his sons and grandsons, since the exist- 
ence of issue in the most extended sense of the word is a 
bar to an adoption (m). 


§ 99. Where a person is disqualified from inheriting by Adoption by di* 

i i* i m’j i i v j • , qualified heir. 

any personal disability, such as blindness, impotence, 
leprosy, or the like, a son whom he may adopt can have 
no higher rights than himself, and would be entitled to 
maintenance only (n). Mr. Sutherland was of opinion that 
the adoption itself would be valid, in which case, of course, 
the adopted son would succeed to the self-acquired or 
separate property of his adoptive father (o). On the other 


(fc) 8 utli. Syn. 664, 671 ; 3 Dig. 252 ; 1 W. MacN, 66; 2 W. MacN. 176 ; 
Ounnappa v. Sankappa . Horn. Bel. Bep. 202 ; Nagapva v. Bubba SoeZry, 
SMftd.H.O. S67 ; Chandmsehhamdu v. Bratnhanna, 4 Mad. H C. 270. Qopal 
Annnt v. Narayan Oanesh , 12 Bom. 829. Pei’ Mahmond, J., 12 Ail. 852. 

( l ) Naraynna v. Vedachaln . Mad. Dec. of i860, 97* See 8teele, 48. 

(m) Nagabhmbanam v. Se&namma % $ Mad. 180; acc. Hanmant Ramchandra 
v. Bhimacharyn t 12 Bom. 105. 

(%) DattaVa Ch&ndrUca, vi. § 81 ; 8ewchetvmbara v. Parasuct y, Mod. Dec. 
of 1857, 210. In the Putuab a man who is blind, impotent, or lame, can adopt, 
though the Brahm&be deny the right of cue who wee always impotent. Punjab 
Cuetomary Law, II. 154. 

(o) Suit, Syn., 684, 671. 
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each individual. In general, the Hindu law-books speak 
of the age of discretion and majority as convertible terms, 
and treat each period as being attained at the sixteenth year. 
But a further subdivision is stated, viz., infancy to the end 
of the fourth year, boyhood to the end of the ninth, and 
adolescence to the end of the fifteenth. This distinction] 
according to Jagannatha, regards penance, expiation, and 
the like. An opinion is also mentioned by him, that the 
period of legal capacity may be determined with reference 
to the degree in which a youth has actually become con- 
versant with affairs Or). It may be that Mr. Justice 
Mitter meant, that an adoption would bo valid if effected 
by a boy between tin 1 ages of ton and sixteen, who was 
shown to be capable of understanding the nature of his 
act (y). The actual decision appears to have been as to 
an authority to adopt given by the minor. Of course he 
could not authorise an adoption which he could not effect. 
The converse of the proposition does not seem necessarily 
to follow. An act done might be valid, tlmuyli an authority 
to do it might be invalid. 


Adoption by 
wife. 


Adoption by 
widow. 


§ 101. As an adoption is made solely to the husband and 
for his benefit, he is competent to effect it without his wife's 
assent, and notwithstanding her dissent For the same 

reason, she can adopt t*» no one but her husband. An 
adoption made to herself, except where tin* Krltrima form 
is allowed, would be wholly invalid (tn. X or can she ever 
adopt to her husband during his lifetime, except with his 
assent (/>). Her capacity to adopt to him, after his death, 
whether with or without his assent, is a point which has 
given rise to four different opinions, each of which is settled 


(x) 1 Dig. 2 Dig. 115 — 117 ; Mitakahun on Loan*, cited V. 

Darp. 770. 

(lD Act IX of 1875 (Majority) not settle the point, u* a. 2 provide# that 
the Act U nott<« affect any person in the matter of adoption. 

(t) Dattuka Mimamsa, i. § 22 ; ttungama v. Alabama, 4 M* 1. A 2; 8, C, 
7 Sutb. { P. C.) 57. 

in) Chou'dhry Pudum v. Knar Ondey, 12 M. J. A. s «. C. 12 8utb. (F.C ) 

1; 8. C. 2 B. L. U. (P. C.) 101. Adoption# by women of th« d*ijcing*girl caate 
reat oil a different footing, nee po*t. | 183 
f&) Dattaka Mim&msn, i. 5 27. 
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to be law in the province where it prevails. “ All the schools 
accept as authoritative the text of Vasishtha, which says, 

‘ Nor let a woman give or accept a son unless with the 
assent of her lord* (§ 96.) But the Mithila school appa- Mithila. 
rently takes this to mean that the assent of the husband 
must be given at the time of the adoption, and therefore 
that a widow cannot receive a son in adoption, according 
to the Dattaka form, at all (r). The Bengal school inter- Bengal, 
prets the text as requiring an express permission given by 
the husband in his lifetime, but capable of taking effect 
after his death (d) ; whilst the Mayuklia, Kaustubha, and 
other treatises which govern the Mahratta school, explain Mahratta. 
the text awav bv saying, “that it applies only to an adop- 
tion made in the husband's lifetime, and is not to be taken 
to restrict the widow’s power to do that which the general 
law prescribes as beneficial to her husband’s soul (r). The 
same interpretation is put upon the text by the Nambudry 
Brahmans of the West Coast 42) with the same result (/). 

A fourth and intermediate view was established by the 
Judicial Committee in the case from which this quotation 
is taken, #*/,?., that in Southern India the want of the hus- Southern India, 
band's assent may be supplied by that of his sapindas. 

The doctrine of the Benares school, as it prevails in Northern Benares. 

India, appears to be the same as that of Bengal, as to the 
necessity for the husband's assent ; though upon this point 
a greater difference of opinion has prevailed, from tlie cir- 

cumstanee that the Yiramitrodayn, which allows the assent 

*• ' 

of the kinsmen to he sufficient, is an authority in that pro- 
vince (f/) . The result is, that in the case of an adoption 


(c) Duttaka Minmmsn, i. § 10 ; Vivadii Chiutumuui, "4; 1 W. MacN.05,100; 
Jai Raw v. Mu sari Vhnuii , 5 N. 1). 8. 

(d) l W. MiieN 01, 100; 2 W. MacX. 17.', 182, 183; Janki Dibeh v. Stida 
8fw, 1 8. D. 1 97 (202) ; Mt. Tam J/kiiw v. Dev. Xarai/ini, 0 S. I). 387 (510). 

(e) Per curiam, Collector <>f Madura v. Aloottea llainalin ta, 12 M 1. A. 435; 
8. O. 1 It. U R. (P. (\) l ; S.C. 10 Sutli- (P. C.) 17; V. N. Maudlik, 463. 

( 11 Mail w;? i?A is? 



Moottoo Ramalinpa, 12 M. I. A, 440 ; S. C. in Court below, 2 Mad. H. C. 216; 
2 8tra. H. L. 02. Tuhhi Ram v. Hehari Lai, 12 All. (F. B.) 328, where it was 
also held that the want of proper authority could not be cured on the principle 
of Factum talet, Sembte, Lola Parbhu Lai v. Mylne, 14 Cal, 461—415, 
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by a widow, in Mithila, no consent is sufficient; in Western 
India no consent is required ; in Bengal and Benares the 
husband's assent is required ; in Southern India the con- 
sent either of the husband or of the sapindas is sufficient. 
The cases of Western and Southern India alone require 
any further discussion. Before examining them it will be 
well to dispose of the other matters relating to an adoption 
by a widow upon which the law is uniform. 


Nature of 
authority. 


§ 102. No particular form of authority is required. It 
may be given in writing or in words (//), or by will (i). 
It may also be conditional ; that is, an authority to adopt 
upon the happening of a particular event, provided an adop- 
tion made when the event happened, would be legal. For 
instance, an authority to a widow to adopt, in the event of 
a disagreement between herself and a surviving son, would 
be invalid, because the father himself could not adopt so 
long as the son lived (k). But an authority to adopt in the 
event of the death of a son then living would be* good, and 
so it would be if the authority were to adopt several sons in 
succession, provided one was not to be adopted till the 
other was dead (/). 


Must be strictly 
followed. 


§ 10d. The authority given muM be strictly pursued, and 
can neither be varied from nor extended. If the widow is 
directed to adopt a particular boy, she cannot adopt any 
other, even though he should be unattainable. If she in 
directed to adopt a .son, her authority is exhausted as soon 
as she has made a single adoption ; ami she cannot adopt 
a second time, even on the failure of the sun first adopted 
(m). Where a man died, leaving his wife pregnant, and 


(h j Fut wait. 1 M*d. iK-c 104 ; per curiam, Hvoudur Kotmtuwe v.Gudadhur , 
M. 1. A, W; IS 4 Sul h. (P C.) 110. 

(») Sarwla v '1 tnro'j.ry, \ 228. 

ik) i ft. Solnknn v. Harnd^lnl, 1 8. D. 024 (434) ; Gopee Lull v. A/V, CUund* 
rmlee, 19 Hutii. 12, (a Privy Council caw , 

(l) Sfonnchumhtr v. Narayni, 2 S D. 209 (2/91; llhvobun Moyee v. Ham 
Kithfjrv, l# M. I. A. 279 ; S. C. 3 Suth. (P. Cl.; 15 ; Jitmovna v. BamatMmderai, 
8 1 A. 72 ; 8. C l Cal 289; Vellnnki v. Venkutu itauu », (Ouutur caw) 4 A. I* 
1 1 8. C. 1 Mud. 174; S. C. 26 8utb. 2!. 

( w ) Per curiam , Vhmdry Padum v. Kotr Oodey , 12 if, L A, 856; 8. 0, 12 
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authorised her to adopt, in case the son to be bom should 
die, and she had a daughter, it was held she could not adopt 
(n) . And so it was decided that a direction to a widow 
to adopt a boy along with a living son, which was illegal 
and could not be carried out, did not authorise her to adopt 
after the death of that son (o). But an authority to adopt 
generally, authorises the adoption of any person whose 
affiliation would be legal (})). A direction by a testator 
that his widow should adopt a son with the good advice 
and opinion of the manager,” whom he had appointed as a 
sort of agent, was held only as a direction, and that an 
adoption made without consulting him was valid (q). 


In one case decided at Madras, the authority to the widow 
was contained in the following words of her husband’s 
will : — “ If lyah Pillay beget a son, beside his present son, 
you are to keep him to my lineage.” At the testator’s 
death, lyah Pillay had no second son. Sir Thomas Strange, 
decided that the widow was not bound to wait indefinitely, 
and he affirmed the validity of the adoption by her of 
another boy (>•). This decision is canvassed with much 
vigour by the author ut Cunaidt rations on Hindu Laic (*), 
who argues that the authority was specific, that under it no 
one could be adopted but a son of lyah Pillay, that the 
widow was bound to wait till after possibility extinct of 
further issue by him, and then that the authority would 
lapse, from the failure of any object, upon whom it could 
be exercised. Sir Tlonnns range, however, construed 
the document as evidencing a primary desire to be repre- 
sented by an adopted son, coupled with a subsidiary 
desire that that son should have been begotten by lyah 


Case of lyah 
Pillay. 


Bulb. (P. 0.) ; 1 F, MucN. loG, 1 ; 1 W. MacN. 89, dub ; rin’manund v. 
Oomakuntf 4 8. P. 318 (4tH) ; Gournath Amapoorna > 8. P. of 1862, 332$ 
Amirthayyan v. Ketharamayyan, 14 Mud. t>5. 

(n) Mahendro Lull v. Rookmny, l Corytoii, 4*2; cited V. Durp. 814. 

(o) Joychundro v. Jihyrub , 8. P. of 1819, 41. 
ip) 1 Mad. Dec. 105. 

( q) Surwndra Nan dan v Sailaja Kant f IS Cal. 335. 

(r) Vwrapermall v. Admin Viliam 1 N. C, 91, 


W F. MacN, 



um Ot AJWWIC*. 


PiUay. la this construction he was certainly more liberal 
than the Courts have been in the other instances just 
mentioned. 


fan power Of 

PfQOU M* 
Cantti incsptf* 
to of being 


§ 104. Another limitation to the right of adoption has 
been laid down by the Privy Council, in some cases which 
decide, that a widow cannot adopt to her deceased husband 
where he has left a son, who has himself died, leaving 
an heir to his estate. The first case in which this point 
arose was that of Bhoobun Moyee v. Bam Kishore Achari (<). 
There Gour Ki shore died leaving a son Bhowani, and a 
widow Chtmdrabullee, to whom he gave an express authority 
to adopt in the event of his son's death. Bhowani mar* 
ried, attained his majority, and died, leaving a widow but 
no issue. Chtmdrabullee then adopted a son Ram Kishore, 
who sued Bhowani’s widow to recover the estate. The 
Privy Council held that her estate could not be divested 
by the subsequent adoption. Lord Kingsdown, however, 
went on to say “ that at the time when Chtmdrabullee 
professed to exercise it, the power was incapable of execu- 
tion.” Their Lordships admitted that Goitr Kishore had 
fixed no limits to the period during which his power might 
be acted on by his widow, but, they said, “ it is plain that 
some limits must be assigned. It might well have been 
that Bhowani had left a son, natural born or adopted, and 
that such son had died himself, leaving a son, and that such 
son had attained his majority in the lifetime of Chandra* 
bailee. It could hardly have been intended that after the 
lapse of several successive heirs a son should be adopted 
to the great-grandfather of the last taker, when all the 
spiritual purposes of a son, according to the largest con- 
struction of them, would have been satisfied. But whatever 
may be the intention, wonld the law allow it to be effected f 
We rather understand the Judges below to have been of 
opinion, that if Bhowani Kishore had left a eon, or if a eon 
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legally conferred upon her, the power of adoption giyen to 
Chundrabullee would have been at an end. But it is diffi- 
cult to see what reasons could be assigned for such a result 
which would not equally apply to the case before us.” 
The same question arose again after the deaths of Bhowani's 
widow and of Chundrabullee. Ram Kishore got into pos- 
session of the property left by Grour Kishore and Bhowani. 
He was sued for its recovery by a more distant relation. It 
was admitted that he was entitled to hold it, if his adoption 
was valid, and the High Court of Bengal decided in his 
favour ( u ). They limited the effect of the Privy Council 
judgment to that which it had actually decided, viz.> that 
the plaintiff in the suit had no right to the property which he 
claimed. This decision, however, was in its turn reversed 
by the Judicial Committee (r). They said “ the substitu- 
tion of a new heir for the widow was no doubt the question 
to be decided, and such substitution might have been dis- 
allowed, the adoption being held valid for all other pur- 
poses, which is the view the Lower Courts have taken of 
the judgment, but their Lordships do not think that this 
was intended. They consider the decision to be that, upon 
the vesting of the estate in the widow of Bhowani, the 
power of adoption was at an end, and incapable of execu- 
tion and if the question had come before them without any 
previous decision upon it they would have been of that 
opinion.” Both these cases were again considered and 
followed in a subsequent case from Madras («*), when the 
facts were exactly similar, except that the widow acted 
upon an authority from her husband's sapindas, given after 
the death of the natural born son, but during the life of 
his widow. After her death the distant collaterals sued for, 
and obtained a declaration that the adoption was wholly 
invalid, and could not stand in the way of their reversion- 

■.— mu <m n n " * " 

(«1 JhMo JtaiftarM r. Jug gut Kiihoro, 5 0*1. SIS. 

; tv) Pu&ma Ooomari r. Court of W*rd$ t 8 I. A. IIS. 

v« fmkatrwmt H I. A. 87, 8. 0. 16 Mud. SOS * Tarutktfrn *, 

mmmSSgr. is l a. m * s. o. ircsi. m. 
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ary rights. Of course the same doctrine would apply 
a fortiori as against the independent right of a widow in 
Bombay to adopt to her late husband (j ?). , 


Further consi- 
deration of tho 
rule. 


§ 104A. The applicability of this doctrine to cases 
differing in their facts lias been considered in two cases in 
Bengal. In the first (if) a husband had left his widow 
authority to adopt- five sons in succession. She adopted 
Krista Churn who died twelve years after his adoption, 
apparently unmarried. Shethen adoptedanother boy, whose 
right to succeed to the husband’s property was disputed 
by a collateral relation of the husband. Before the High 
Court, the only point raised was that under the decision in 
Bhootun Moyee’s case (;:) tho power to the widow to make 
a second adoption was incapable of execution, inasmuch as 
Kristo Churn had lived long enough to perform all acts of 
spiritual benefit for the deceased, and it must be assumed 
he had performed them. The High Court found that the 
second adoption was valid. They said that “ an adopted 
son attaining an age of sufficient maturity, and performing 
the religious services enjoined by the Shusters cannot ex- 
haust the whole of the spiritual benefit which a son is 
capable of conferring upon the soul of his deceased father. 
Because these services are enjoined to be repeated at 
certain stated intervals, and the performance of them on 
each successive occasion secures fresh spiritual benefit to 
the soul of the deceased father.” As regards Bhoobun 
Moyee’s case, they proceeded to state their opinion that the 
Privy Council had not meant to hold that the power was 
incapable of execution for all purposes, but only for the 
purpose of divesting the widow of Bhowani Kishore of her 
proprietary rights. This view can no longer be maintain- 
ed after the more recent decisions of the Judicial Com- 
mittee. But tho case before the High Court differed from 
the three cases in the Privy Council which followed and 


(a») Sf»e W. R. 987—091. Keshav Ramkristna v. Qovind Ganesh. 9 Bom. 94 
(y) Ram Soondar v. Sarbavee Dossee , 22 Satli. 121. (*) Ante, § 104, 
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explained Bhoobun Moyee’s ease (a), in this respect that 
on the death of Kristo Churn the estate vested in no one 
as his heir, other than the widow who exercised the power 
of adoption. In this respect the case may well stand 
along with the four already discussed. In fact it comes 
within the express words of Lord Kingsdown, when he 
said (fc) “ If Bhowani Kishore had died unmarried, his 
mother, Chundrabullee Debia, would have been his heir, 
and the question of adoption would have stood on quite 
different grounds. By exercising the power of adoption 
she would have divested no estate but her own, and this 
would have brought the case within the ordinary rule.” 

This dictum was the ground of the later decision of the 
Bengal High Court (r). There Jagat Sett died in 1865 
leaving an adopted son Copal Chand and a widow Pran 
Kumari. Copal Chand died in 1868, leaving a soil Copi 
Chand, and he again died unmarried and without issue. 
On his death Pran Kumari, who was his heir, adopted Jibun 
Mull. The plaintiff, a distant collateral relation of Copi 
Chand, sued for a declaration that he was entitled to 
succeed to the estate on the death of Pran Kumari, and 
that the adoption of Jibun Mull was invalid. The High 
Court appears to have admitted that the adoption would 
have been invalid if it had been based upon an authority 
to adopt granted by Jagat Sett. In this case, however, 
the parties were Jains, and by Jain law a widow can adopt 
without authority from her husband (d). They held that 
this distinguished the case from that of P-udma Kumari 
Debt v. The Court of 1 Yard* (c), and brought it within the 
dictum of Lord Kingsdown above quoted. But, although 
a Jain widow can adopt without any authority from her 
husband, it is difficult to suppose that she can do what her 
husband could not have authorised her to do. Both in 
Madras and Bombay a widow is precluded from adoption 


(a) 8 1 A. 229; 14 I. A. 67; 16 I. A. 1 66. (6) 10 M. I. A., p. 311. 

(c> Man irk Chand v. Jagat Settani, 17 Cal. 518, p. 686. 

(<J) Pont, $ 119, («) 8 I. A. 229. 
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Adoption by 
minor ; 


or unchaste 
widow. 


where a prohibition from her husband can be proved or 
inferred (/). Can she be in a better position, where the 
law would have prohibited her to act upon his directions, 
if they had been given ? 

§ 105 . A widow, who is duly authorised by her husband, 
may adopt while she is a minor, because the act is her hus- 
band’s, and she is only the instrument (</). I presume the 
same rule would apply in cases where an authority by his 
sapindas is requisite, and is given. In Western India it 
is stated that a widow under the age of puberty cannot 
adopt (h). I suppose the reason for the difference is that 
there the adoption is the act of the widow, for which no 
authority, or consent, is required. 

An unchaste widow cannot adopt even with the express 
authority of her husband, because her dissolute life entails 
a degradation which renders her unable to perform the 
necessary ceremonies. This incapacity may, it is said, be 
removed by performing the penances proper for expiation. 
But these cannot be performed during pregnancy; there- 
fore, while it lasts an unchaste widow cannot possibly adopt 
(/). In the case of an adoption by a Vaisya widow under 
authority from her husband it seems to have been con- 
sidered by the Madras High Court, though it was not 
necessary to decide the point, that the adoption was bad, 
being made while the corpse was still in the house, and the 
widow was therefore in a state of pollution ( k ). Whether 
this ground of incapacity would apply in the case of Sudras, 
depends upon the question, whether in their case any 
religious ceremonies are necessary (/). 


(/) 12 M. I. A., p. 443, pod, § 1 10 and § 118. 

(g) 2 W. Mii.cN. 180 ; V. Darp. 769 ; Mondakini v. Adinath , 18 Cal. 69. 

(h) Steele, 48. 

(t) Thnkoo v. Ruma, 2 Bor. 446, 466 [488] ; Sayamalal v. Saudamini , 6 B. 
Ii. K. 862, approved by Mitter, J., Kent Kolitony v. Moneeram , 13 B. L H. 14; 
S. C. 19 Suth. 367* As to Hie possibility of removing by peuance the results 
of unchastity, see per Mitter , .1., 8. C. 13 B. L. R. 39. 

(k) Ranganayakamma v. Alivar Setti , 13 Mad. p. 222, 

(/) As to this, see post, § 142. 
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§ 106 . Where there are several widows, if a special 
authority has been given to one of them to adopt, she, of 
course, can act npon it without the assent of the others, 
and, I presume, she alone could act npon it (w). If the 
authority has been given the widows severally, the junior 
may adopt without the consent of the senior, if the latter 
refuses to adopt (a). In Bombay, it is said that where 
there are several widows, the elder has the right to adopt 
even without the consent of the junior widow, but that the 
junior widow cannot adopt without t lie consent of the 
elder, unless the latter is leading mi irregular life, which 
would wholly incapacitate her (o). 

§ 107. It is a curious thing, that while the husband 1 ** 
right is recognized to delegate to his widow an authority 
to adopt, he can delegate it to no one else (/»)• ii> 
cases where the assent of sapindas will supply the place of 
an authority by the husband, that assent must be sought 
for and acted upon by the widow. Where no authority is 
given or required, equally the widow alone can perform the 
act (y). The reason probably is, that she is looked upon, 
not merely as his agent, but as the surviving half of him- 
self (r), and, therefore, exercising an independent discretion, 
which can neither be supplied, nor controlled, by any one 
else. It is no doubt upon the same principle, that an express 
authority, or even direction, by a husband to his widow to 
adopt is, for all legal purposes, absolutely non-existent 
until it is acted upon. She cannot be compelled to act 
upon it unless, and until, she chooses to do so (*). If she 


( m ) 2 Stra. H. L. 91. 

(n) Mondakini v. Adinath , 18 Cal. 69. 

(o) Steele, 48, 187 ; W. & B. 977, 999 ; Rakhmdbai v. Radhuhui. 5 Bom. H. 
C. (A.C. J.) 181. 

(p) Eg>> A direction by a testator to bis son’s widow to adopt might au- 
thorise an adoption to the son, but not to the testator. KarBandats v. Ladha - 
vahu, 12 Bom. 185. 

iq) F, MhcN. 292 \ 2 Stra. H. L. 94 ; Veerapermall v. Narain Pillay , 1 N. 0., 
103 ; Bhagvandas v. Rajmal , 10 Bom. H. O. 241. 

(r) See Vribaepati, 3 D iff. 458. 

(e) Vyamoyee v. Rasbeharee, S. D. of 1852, 1013 ; HamundoB# v. MU Tarineei 
7 M. I. A.. 180 , Uma Sunduri v, Sourobinee, 7 Cal. 286. ' 
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acts upon it, not voluntarily but under the influence of coer- 
cion, physical or moral, the adoption is invalid (0* And 
so it has been held in a case where a widow adopted in 
ignorance of the legal effect of her acts in divesting her 
estate («■). The Court will not even recognize the autho- 
rity to the extent of making a declaration as to its validity 
(r). Till she does act, her position is exactly the same as 
it would be, if the authority had never been given. If she 
would be the heir to her husband’s estate in the absence of 
a son, she is such heir until she chooses to descend from 
that position ; and she. is in of her own right, and not as 
trustee for any son to be adopted hereafter (tv). If she is 
not the heir, she can claim no greater right to interfere 
with the management of the estate, or to control the persons 
No limit of time, in possession, than if she had no authority. The only mode 

of giving it effect is to act upon it (,r). If a husband directs 
his widow to adopt a particular boy, or the child of a 
particular father, she is under no obligation to submit to 
any conditions which the latter may attempt to impose 
(?/). A question has arisen, but not been decided, whether 
a widow with power to adopt can bind herself not to adopt. 
The Court refused an interim injunction against the adop- 
tion but there the matter ended (;•) . Should the case 
arise again, it might affect the decision to consider the 
nature of the widow’s power; whether she was expressly 
directed by her husband to adopt or only allowed to do so 
at her own discretion or whether her husband had been 
wholly silent on the point, and her authority to adopt arose 
from consent of sapindas, or, in the West Coast, from her 
own independent power. Nor is there any limit to the 
time during which a widow may act upon the authority 


(t) Ranganuyafowuna v. AUcor Setti, 13 Mad. 214, 22U. 

(tt) Bayubat v. Bah i, 7 Horn. H. (Jt. Appx. 1 . 

(t?) Aft. Fearer v. Aft. Murbuvsee, 19 Sutli. 127; Sreemutty liajcoomaree v. 
Nobocoomav , 1 Boul. 137; So v. 041, n. 

(w) Bamundo&s v. Mt. Tarinee, 7 M. 1. A. U>9, overruling Bijaya v, Sh&ma, 
6 . D. of 184S, ?62. ' 

(*) Mt. Subudra v. Goluknath , 7 S. 1). 143 (1(56). 

(y) Shatnavahoo v, Dwarkadaa, 12 Bom. 262. 

(t) Assar Purehotam v. Ratanbai, 18 Bota, 56* 
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given to her (a). In a Bengal case, an adoption made 
fifteen years after the husband's death was supported ; and 
in Bombay cases the periods were twenty, twenty-five, fifty- 
two, and even seventy-one years (?>). 

§ 108. Having now seen the effect of an authority to 
adopt when given by the husband, it remains to examine 
the mode in which it may be supplied when w r anting. This 
can only be in Southern and Western India and in some 
parts of Northern India (§ 101, 110, 119). In Madras the 
balance of opinion had always been that in the absence of 
authority from the husband, the assent of sapindas was 
sufficient. Till lately, however, the point was certainly 
open to argument. It has now been definitively settled by 
the judgment of the Privy Council in the case of the 
Ramnaad Zemindary, and in several other cases which 
followed, and were founded upon, that decision. 


§ 109. In the Ramnaad case (<*), the adoption in dispute 
was made by a widow, who had taken as heir to her late 
husband a Zemindary, which was his separate estate. The 
adoption was made with the assent, original or subsequent, 
of a number of sapindas of the last male holder, who were 
certainly the majority of the whole number then alive, if 
indeed they did not constitute the entire body of sapindas. 
The only question, therefore, which required decision was, 
whether in Southern India any amount of assent on the 
part of sapindas could give validity to an adoption made by 
a widow without her husband’s consent. The High Court 
of Madras, after an elaborate examination of all the autho- 
rities, came to the conclusion that such an adoption was 


(а) F. MacN. 157 ; 1 N. C. Ill ; Ramkishen v Mt, Strimutee , 3 8. D, 367* 
(488,494). 

(б) Anon. 2M. Dig. 38; Bhasker Narro Ragnovath, Bom. Sel. Rep. 24; 
Brijbhookunjee v. Qokoolootmojee , 1 Bor. 181 ; [202] Nmbulkar v. Jayarantruv , 
4 Bom. H. C* (A. C. J.) 191. Oiriotoa v. Bhimaji Raghunath , 9 Bom. 58. See 
Dukhina v. Rash Beharee,f> Sutli. 221, where it wus suggested that a widow 
could not act upon an authority after twelve years. Sedquwre. 

(c) Collector of Madura v. Moottoo Ramalinga , 2 Had. H. O, 206; affd. * 12 
M. I. A. 397. 8. 0. I B. L. R. (P. C.) 1 ; 6* CJ. 10 Both. (P, C.) 17. 
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valid. They relied much on the theory that the law of 
adoption was founded upon, and a development from, the 
old principle of actual begetting by a brother or sapinda. 
Arguing from this analogy, they proceeded to say (d), 
u On the reason of the rule, then, it seems to us that if the 
requirement of consent is more than a moral precept, and 
it must never be forgotten that in all Hindu authors, as in 
the works of all authors who expound a system of positive 
law, professing to be based upon divine revelation, ethical 
and jural notions are inextricably intermixed, the assent 
of any one of the sapindas will suffice. If, however, the 
sapindas are by a fanciful, rather than a solid, analogy to 
be treated as a juridical person in which the whole autho- 
rity of the husband is to be vested, it would be wholly con- 
trary to sound jurisprudence to treat the assent of every 
individual member as necessary. On the contrary, the will 
of the majority of individual members must be taken as the 
will of the body, in any matter not manifestly repugnant 
to the purpose for which the body was created; ” 


§ 110. The Judicial Committee confirmed this decision 
upon the ground of positive authority and precedent, while 
declining to accept the supposed analogy between adop- 
tions according to the Da t taka form, and the obsolete 
practice of raising up issue to the deceased husband by 
carnal intercourse with the widow. They then proceeded 
as follows (f j ) : — 


Judicial Com* 
mittee. 


Undivided pro. 
perty. 


u It must, however, be admitted that the doctrine is 
stated in the old treatises, and even by Mr. Colebrooke, 
with a degree of vagueness that may occasion considerable 
difficulties and inconveniences in its practical application. 
The question who are the kinsmen whose assent will supply 
the want of positive authority from the deceased husband, 
is the first to suggest itself. Where the husband's family 


id) 2 Mad. H. C. 281. I have already suggested my belief that tbe two 
thing* were perfectly independent of each other. See ante, § 68. et sea. 

(•> U M* I. A. Ul. S. V. 1 B. L. R. (P. C.) 1 ; 8. 0. 10 lath. (P. C.l 17. 
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is in the normal condition of a Hindu family, Le., undivided, 
that question is of comparatively easy solution. In such 
a case, the widow, under the law of all the schools which 
admit this disputed power of adoption, takes no interest in 
her husband's share of the joint estate, except a right to 
maintenance. And though the father of the husband, if 
alive, might, as the head of the family and the natural 
guardian of the widow, be competent by his sole assent to 
authorise an adoption by her, yet, if there be no father, the 
assent of all the brothers, who, in default of adoption, 
would take the husband's share, would probably be required, 
since it would be unjust to allow the widow to defeat their 
interest by introducing a now co-parcener against their will. 

Where, however, as in the present case, the widow has 
taken by inheritance the separate estate of her husband, Separate estate 
there is greater difficulty in laying down a rule. The 
power to adopt, when not actually given by the husband, 
can only be exercised when a foundation is laid for it in the 
otherwise neglected observance of religious duty, as under- 
stood by Hindus. Their Lordships do not think there is 
any ground for saying that the consent of every kinsman, 
however remote, is essential. The assent of kinsmen seems 
to be required by reason of the presumed incapacity of 
women for independence, rather than the necessity of 
procuring the consent of all those whose possible and rever- 
sionary interest in the estate would be defeated by the adop- 
tion. In such a case, therefore, their Lordships think that 
the consent of the father-in-law, to whom the law points as 
the natural guardian and ( venerable protector' of the 
widow, would be sufficient (/). It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is 
in existence. Every such case must depend on the circum- 
stances of the family. All that can be said is, that there 
should be such evidence of the assent of kinsmen as 
suffices to show that the act is done by the widow in the 


( / ) So held where the case arose. Vithoba r. Bapu, 15 Bom. 110. 
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proper and bond fide performance of a religions duty, and 
neither capriciously, nor from a corrupt motive. In this 
case no issue raises the question that the consents were 
purchased, and not bona fide obtained. The rights of an 
adopted son are not prejudiced by any unauthorised aliena- 
tion by the widow which precedes the adoption which she 
makes ; and though gifts improperly made' to procure assent 
might be powerful evidence to show no adoption needed, 
they do not in themselves go to the root of the legality of 
an adoption. 

“Again, it appears to their Lordships that, inasmuch as 
the authorities in favour of the widow’s power to adopt 
with the assent of her husband’s kinsmen proceed in a 
great measure upon the assumption that his assent to this 
meritorious act is to be implied wherever lie has not for- 
bidden it, so the power cannot be inferred when a prohibi- 
tion by the husband either lias been directly expressed by 
him, or can be reasonably deduced from his disposition of 
his property, or the existence of a direct line competent 
to the full performance of religious duties, or from other 
circumstances of his family, which afford no plea for a super- 
session of heirs, on the ground of religious obligation to 
adopt a son in order to complete, or fulfil, defective religi- 
ous rites” (</). 

§ 111. Of course, in all subsequent instances of adoption 
by a widow without express authority from her husband, 
the effort has been to bring the case within, or to exclude 
it from, some of the above dicta. I say dicta , because the 
only point actually decided was that the assent of the majo- 
rity of the sapindas was sufficient. 

Accordingly, in a Madras case, which followed shortly 


( 9 ) The practice in the Punjab appears to be exactly the same as that laid 
down in the Kamnaad cose. An adoption is there looked upon merely as a mode 
of transferring, or creating, a title to property. A widow may adopt either with 
her husband’s permission, or by consent of his kinsmen, but in no case against 
an duress prohibition bv him. Ptmmh Oust . rr_ 
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after the decision of the Ramn&ad suit, an attempt was made 
to push that doctrine to the extent of holding that the con- 
sent of sapindas was wholly unnecessary, and that the 
widow might adopt of her own authority. But the Court 
refused to carry the law further than had been laid down 
in that judgment, in which " there had been the assent of a 
majority of the husband’s sapindas to the adoption on his 
behalf’ (h). 

§ 112. The next case arose in the Travan core Courts, 
where a widow had made an adoption without the consent 
of her husband’s undivided brother, but with the consent 
of her divided kinsmen. The Court, after weighing the 
judgments of the High Court and the Privy Council in 
the Ramnaad case, decided against the sufficiency of the 
authorization. The Chief Judge, after observing that a 
woman under Hindu law was in a perfect state of tutelage, 
passing from the control of her father to that of her hus- 
band, and after his death to that of the head of his family, 
pointed out that, in the absence of the father-in-law, the 
eldest surviving brother must necessarily be that head. 
He said, “it is clear to mo, then, that the kinsman whose 
assent the law requires for this act is the one who would 
be liable to support her through her widowhood, and to 
defray the marriage expenses of her female issue. In the 
case of divided kinsmen the case may be different, because 
no one in particular can claim to control her, or is charge- 
able for her maintenance; but it seems to be clear that, 
united as the family is, the natural head and venerable pro- 
tector contemplated by the Shastras is the surviving brother, 
or if there are more than one, the eldest of them. It seems 
to me impossible to affirm that the liability to maintain the 
widow, and undertake the other duties of the family, is not 
coupled with a right to advise and control her act in so 
important a matter as the introduction of a stranger into 


Tmvanoore case 


Head of familj 
must assent. 


(h) Arundadi v. Kuppammal, 3 M. H. C. 283, mid per curiam, Parasura v, 
Rangaraja , 2 Mad. 206. 
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the family, with claims to the family property” (i). It 
will be seen that this reasoning was approved and followed 
by the Privy Council in the case which follows. 

§ 113. The next case was one of the class contemplated 
by the Judicial Committee in their remarks above quoted, 
and exactly similar to that in the Travancore suit, the family 
being an undivided family, and the consent of the father- 
in-law being wanting. In it (it) the Zemindar of Chinna 
Kirnedy died, leaving a wife, a brother, and a distant and 
divided sapinda, the Zemindar of Pedda Kirnedy; there 
were no other sapindas. Tire deceased and his brother 
were undivided. Therefore, in default of an adoption, the 
brother was the heir. The widow adopted the son of the 
Pedda Kirnedy Zemindar, admittedly without the consent 
of the brother. She alleged a written authority from her 
husband, but pleaded that even without sueh authority, 
she had sufficient assent of sapindas within the meaning of 
the Hamnnad decision. 'The Lower Court found against 
her on both points. On appeal, the High Court was inclined 
to think t he authority proved, but reversed the decision of 
the Lower Court, on the ground that the assent of the Pedda 
Kirnedy Zemindar, evidenced by his giving his son, was 
sufficient. The Court expressly ruled (/) and it was neces- 
sary so to rule, — 1st. That the consent of one sapinda 
was sufficient ; 2nd. That proximity to the deceased with 
regard to rights of property was wholly beside the question. 
In the particular instance the assenting sapinda was not 
only not the nearest heir, but was not an immediate heir at 
all, because, being divided, lie could not take till after the 
widow. 


§ 114. The Judicial committee, on appeal, held that the 
written authority was made out. It was therefore unneces- 


li) Ramaswami I yen v. tihaguti Animal , 8 Mud. Jur. 58. 

<*> v * Broii) A »Aoro f 3 I. A. 154; S. C. I Mad. 69; S. C. 

25Sutli. 201. ' 

(!) 7 M. H. C. 301. 
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sary to go into the question of law. But being of opinion 
that the views laid down by the High Court were unsound, 
they proceeded to intimate their dissent from them (m). 

In the first place, they reiterated their opinion that spe- 
culations derived from the practice of begetting a son upon 
the widow, upon which Mr. Justice Holloway had again 
founded his opinion, were inadmissible as a ground for 
judicial decision. They also stated that the analogy of that 
practice would not support the conclusions drawn from it. 
“ Most of the texts speak of ‘the appointed’ kinsman. By 
whom appointed ? If we are to travel back beyond the 
Kali age, and speculate upon what then took place, we have 
no reasonable grounds for supposing that a Hindu widow, 
desirous of raising up seed to her deceased husband, was 
ever at liberty to invite to her bed any sapinda, however 
remote, at her own discretion (n) ; and that his consent of 
itself constituted a sufficient authorization of his act. 


“ Positive authority, then, does not do more than establish 
that, according to the law of Madras, which in this respect 
is something intermediate between the stricter law of 
Bengal and the wider law of Bombay, a widow, not having 
her husband’s permission, may adopt a son to him, if dtlly 
authorized by his kindred. If it were necessary, which in 
this case it is not, to decide the point, their Lordships 
would be unwilling to dissent from the principle recognized 
in the Travancore. case, viz., that the requisite authority is, 
in the case of an undivided family, to be sought within that 
family. The joint and undivided family is the normal 
condition of Hindu society. An undivided Hindu family 
is ordinarily joint, not only in estate but in food and worship ; 
therefore, not only all the concerns of the joint property, 
but whatever relates to their commensality and their religi- 


(m) 31. A. 190, 192* 

(») Gautama expressly declares that u a sotl begotten on a widow whose bus* 
baud's brother lives, by auother more distant relation, is excluded from inherit* 
abce, 5 ' xxviii, $ 28* See ante, § 68* 
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ous duties and observances, must be regulated by its mem- 
bers, or by the manager to whom they have expressly or by 
implication delegated the task of regulation# The Hindu 
wife upon her marriage passes into, and becomes a member 
of, that family. It is upon that family that, as a widow, 
she has her claim for maintenance. It is in that family 
that, in the strict contemplation of law, she ought to reside. 
It is in the members of that family that she must presumably 
find such counsellors and protectors as the law makes requi- 
site for her. These seem to bo strong reasons against the 
conclusion that for such a purpose as that now under 
consideration she can at her will travel out of that undivided 
family, and obtain the authorization required from a 
separated and remote kinsman of her husband (o). 


Conscious excr. 
ciae of discre- 
tion. 


“ In the present case there is an additional reason against 
the sufficiency of such an assent. It is admitted on all 
hands that an aut horization by some kinsman of the husband 
is required. To authorize an act implies the exercise of 
some discretion whether the act ought or ought not to be 
done. In the present ease there is no trace of such an 
exercise of discretion. All we know is that the Mahadevi , 
representing herself as having the written permission of 
her husband to adopt, asked the Rajah of Pedda Kimedy 
to give her a son in adoption, and succeeded in getting one. 
There is nothing to show that the Rajah ever supposed 
that he was giving the authority to adopt which a widow 
not having her husband's permission would require/' 


The remarks last quoted would probably make it difficult 
hereafter for a widow to plead, as she did in this case, 
find, that she had express authority from her husband to 
adopt, and, secondly, that if she had not such authority, the 
want of it was supplied by authority from kinsmen# Ac- 


(o) Where, however, all the branches of the family are divided from the 
deceased husband and from each other, the Madias High Court has held that 
the bond Jide consent of one divided member is sufficient, where the assent of 
the other is withheld from improper motives. Paresara v. Pan<jarma t 
8 Mad. 802* 
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cordingly in ft later ease decided by the J udicial Commit- 
tee (p) s an adoption was set aside ( inter alia) on the ground 
that the consent of the managing member of the family* 
which might in other respects have been sufficient, had 
been obtained by the widow upon a representation that she 
had received authority to adopt from her deceased husband, 
no such authority haring been in fact given. 

§ 115. In a case, subsequent to the Berhampore case, one 
would have imagined that everything had concurred to 
place the validity of the adoption beyond dispute. Tho 
family was divided ; all the sapindas had assented, and the 
persons in possession of the property had no title whatever. 
But the High Court set the adoption aside on the ground 
“ that it was not made out that there had been such an 
assent on the part of the widow as to show, to quote the 
words of the judgment of the Privy Council in the Ramnaad 
case, * that the act was done by the widow in tho proper 
and bond fide performance of a religious duty ” and that 
there was no appearance of any anxiety or desire on the 
part of the widow for the proper and bond fide performance 
of any religious duty to her husband. Her object appeared 
to have been to hold the estate till her death, and then 
continue the line in the person of the plaintiff. This judg- 
ment was reversed on appeal, Tho Privy Council, after 
pointing out that the facts of the case did not justify the 
inference drawn from them by the High Court, proceeded 
to say - 

“This being so, is there any ground for the application 
which the High Court has made of a particular passage in 
the judgment in the Ramnaad case ? The passage in 
question perhaps is not so clear as it might have been 
made. The Committee, however, was dealing with the 
nature of the authority of the kinsman that was required. 
After dealing with the vexata quwetio which does not arise 

, 1. ■ L. ■ ■ - — - — r r , 

(p) Itetn&nMiyar, 1 I. A. 173, 8* 0. 2 llad. 270. Fsnfcttfo* 

lakshmatnma v, Nmrasutfyet) B Mad, 545. 
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in this case, whether such an adoption can he made with 
the assent of one or more sapindas in the case of joint 
family property, they proceed to consider what assent would 
be necessary in the case of separate property ; and after 
stating that the authority of the father-in-law would pro- 
bably be sufficient, they said: f It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is 
in existence. Every such case must depend upon the 
circumstances of the family. All that can be said is, that 
there should be such evidence/ not, be it observed, of the 
widow's motives, but ‘ of the assent of kinsmen, as suffices 
to show that the act is done by the widow in the proper 
and bond fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive. In this case no 
issue raises the question that the consents were purchased 
and not bond fide attained/ Their Lordships think it 
would be very dangerous to introduce into the considera- 
tion of these cases of adoption nice questions as to the 
particular motives operating on the mind of the widow, and 
that all which this Committee in the former case meant to 
lay down was, that there should be such proof of assent on 
the part of the sapindas as should be sufficient to support 
the inference that the adoption was made by the widow, 
not from capricious or corrupt motives, or in order to defeat 
the interest of this or that sapinda, but upon a fair con- 
sideration by what may be called a family council, of the 
expediency of substituting an heir by adoption to the 
deceased husband. If that be so, there seems to be every 
reason to suppose that in the present case there was such 
a consideration, both on the part of the widow and on 
the part of the sapindas ; and their Lordships think that 
in such a case it must be presumed that she acted from the 
proper motives which ought to actuate a Hindu female, 
and that, at all events, such presumption should be made 
until the contrary is shown” (?)• 

(q) Vellanki v. Venkata Rama . 41. A. 1, 13 8. C. I Mad. 174, S. C. 26 Suth. 
21. Ia this case the husband haa died, leaving a boh. Tbe decision established 
that sapindas bad the same power of authorising an adoption in lieu of aeon, 
who died* as they would have had if there bad never been a son, 
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116, It does not seem quite clear, even now, whether 
their Lordships are of opinion that the motive which operates 
upon the mind of a widow in making an adoption can be 
material upon the question of its validity, where she has 
obtained the necessary amount of assent : that is, whether 
evidence would be admissible which went to show that the 
widow was indifferent to the religious benefits supposed to 
flow from an adoption to her husband, or even disbelieved 
in the efficacy of such an adoption ; and that her real and 
only object in making an adoption was to enhance her own 
importance and position, and to prevent the property of her 
late husband from passing away to distant relations. With 
the greatest deference to any conclusions to the contrary 
which may be drawn from the above passages, it seems to 
me that the Judicial Committee did not mean to lay down 
that such evidence would be material or admissible. The 
fair result of all their judgments appears to be, that the 
assent of one or more sapindas is necessary, as a sort of 
judicial decision that the act of adoption is a proper one. 
That decision, like any other, may (perhaps) be impeached, 
by showing that it was procured by fraud or corruption. 
But if it was arrived at L6)ia fide by the proper judges, it 
is conclusive as to the propriety of the adoption. The judg- 
ment of the Court cannot be affected by the motives of the 
suitor. The reasons which influence the widow may be 
puerile or even malicious. But what the family decide 
upon is the propriety of her act, not the propriety of her 
reasons (r). 

§ 117. As might have been anticipated, the ingenuity 
of Hindu litigants was next directed to invalidating the 
assent of the sapindas. Accordingly an adoption by a 
widow, with the consent of the managing member, and only 
adult sapinda of an undivided family was set aside on the 
ground ( inter alia) that his consent was given from inter- 


(r) Acc . Vitkoba ?. Bajw, 15 Bom. 184/ Patel Vandravan JekieanvManilaL 
x bid. 665 . 9 
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ested motives (*), But where the assent is fair and bond 
fids , I would submit that it could not be objected to on the 
ground that it did not arise from religious motives. I have 
already suggested that even according to Brahmanical 
views, religious grounds were not the only ones for making 
an adoption, and that among the dissenting sects of Aryans, 
and all the non-Aryan races, religious motives had abso- 
lutely nothing to do with the matter (/). But further, 
when a religious act comes to be indissolubly connected 
with civil consequences, it follows that the act may be pro- 
perly performed, either with a view to the religious or the 
civil results. Not only so, but that if the act is in fact per- 
formed, the civil consequences must follow, whatever be 
the motive of the actor. Marriage is just aB much a duty 
with a Hindu as adoption. It could not be contended that 
the validity of a marriage, or any of its legal results, could 
be in the slightest degree affected by the motives of either 
of the parties to the transaction. When the Test and Cor- 
poratian Acts rendered it necessary that a candidate for 
office should have taken the sacrament, it was not material 
or permissible to enquire, whether the communicant had 
spiritual or temporal benefits in view. 


Western India. § In Western India the widow’s power of adoption 

is even greater than in Southern India! The Mayukha, 
commenting on the same text af Vasishfha, draws from it, 
as already remarked (§ 101), exactly tjie opposite conclu* 
sion from that arrived at by Nanda Ijtondita. The latter 

f 



(s) Karunabdhi v. Ratnamaiyar , 7 I. A. 173, k Mad. 2/0 and see Paraeara 
v. Rang a raj a , 2 Mad. 202. 

(f) See ante, § 94, 95. I have already stated (§ 95) that among the Tamil in- 
habitant* of Northern Ceylon even the husband, 1 when desirous to adopt, mnst 
obtaiu the consent of his heirs, and they must Evidence their as*enfc by dipping 
their fingers in the saffron water. If such consent is withheld, the rights or the 
dissenting parties to the inheritance will not bp affected. Tbesawaleme, H. 1 
5, 6. Probably this was the original law in Southern India, though it may have 
passed away when the Brahm&iucai view of adoption, as a duty and not merely 
a right, was introduced. But the necessity for obtaining the consent of sapindas 
to an adoption by a widow, and the sufficiency of such consent, may be a sur- 
vival from the old law. If so, it would be an aeditional reason for supposing 
that religious motives had nothing to do with the adoption itself, or with the 
consent given to it by kinsmen. Bee as to the Nambudri Brahmans, H Mad. 
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infers that a widow can never adopt, as she can never ob- 
tain her husband’s assent ; the former infers that the pro- 
hibition can only extend to a married woman, as she only 
can receive such an assent («). The whole of the author- 
ities are collected and reviewed in several cases in the 
Bombay High Court, which have established, First, that in 
the Mahratta country and in Gujarat, a widow, who is sole 
or joint heir to her husband’s estate, may adopt a son to 
her deceased husband, without authority from her husband, 
and without the consent of his kindred, or of the caste, or 
of the ruling authority. The qualification is added, bor- 
rowed from the dictum of the IVivv Council in the Rain- 

A 

naad case, provided u the act is done by her in the proper 
and bona fide performance of a religious duty, ami neither 
capriciously nor from a corrupt motive” (r). Secondly, 
that she cannot do so, where her husband has expressly 
forbidden an adoption (ir). Thirdly, that she can never 
adopt during his lifetime, without his assent (<r) . Fourthly , 
that a widow, who has not the estate vested in her, and 
whose husband was not separated at the time of his death, 
is not competent to adopt a son to her husband without his 
authority, or the consent of his undivided co-parceners (y). 
A further qualification is suggested by the Bombay High 
Court, viz., that where the adoption by a widow would have 
the effect of divesting an estate already vested in a third 
person, the consent of that person must be obtained (2). 
This will be considered subsequently under the head of 
effects of an adoption (a). Fifthly, that an adoption made 


(u) V. May., iv. 5, § 17, 18. Dr. Btihler says that the principal argument 
advanced by the Mahratta writers for this view it* a version of the text of 
^auuaka, where they read “ a worn m who is child leas, or whose sons have died” 
Unay adopt), instead of ” a man,” &c. The error of this reading is shown by 
Hie fact that in the subsequent verses (13, 14) the adopter is referred to iu the 
ftaeouline gender. See art. Caunaka-Smriti , Jou»'n. As. Soe. Bengal, 1866. 
f (v) Rakhmabai v. Radhabai , 5 Bom. H. C. (A. C. J.) 181, acc. per curiam ; 
tihigva ndas v. Rajmal , 10 Bom. H. C. 25 7. Ramji v. 0 Hainan , 6 Bom. 498. 
Dinkar Sitaram v. Oanesh Shivram , ib. 505. Giriowa y. Jihimaji Raghunath , 
9 Bom. 58. The onus of proving such a corrupt motive lies heavily on him who 
alleges it. Patel Vandravan Jekisan v\ Manilal , 15 Bom. 565. 

(w) Bayabai v. Bala Venkates h> 7 Bom, H. C. Appx. 1. 

(*) Narayan v. Nana Afanohar, 7 Bom. H. C, (A. C. J.) 153. 

(y) Ramji v. Qhaman ; Dinkar v. Qaneeh, ub . sup. 

(z) Rupchund v. Rakhmabai , 8 Bom, H. C. (A. C. J.) 114. 

(a) See post } § 171, ef seq. 



UW or ADOPTION. 


[CUp. T, 



Jain*. 


Punjab. 


by a widow, which in other respects is valid is not rendered 
invalid by the fact that the husband to whom she adopted 
was a minor (b). 

§ 119. Among the Jains a sonless widow has the same 
power of adoption as her husband would have had, if he 
chose to exercise it. Neither his sanction, nor that of any 
other person is necessary (r). The Court said of this 
class : — “ They differ part icularly from the Brahmanical 
Hindus in their conduct towards the dead, omitting all 
obsequies after the corpse is burnt or buried. They also 
regard the birth of a son as having no effect on the future 
state of his progenitor, and consequently adoption is a 
merely temporal arrangement, and has no spiritual objects” 
(«*). In the Punjab the custom appears to vary. In 
Gurgaon a widow can adopt without any consent, if she 
selects a son from her husband’s agnates. She cannot adopt 
any one else without the consent of such agnates. In 
Rohtak and several other districts, the husband’s consent is * 
necessary. In three cases, the Punjab Courts set aside 
adoptions by a widow for want of her husband’s permission. 
Two of these cases came from Lahore and Delhi respec- 
tively. It does not appear where the third ease arose (e). 


Only parents & 120. SECOND, WHO MAY GIVE IN ADOPTION. — As the act 

can give. a 

of adoption has the effect of removing the adopted son from 
his natural, into the adoptive, family, and thereby most 
materially and irrevocably affects his prospects in life, and 
as the ceremony almost invariably takes place when the 
adoptee is of tender years, and unable to exercise any 
discretion of his ow T n in the matter, it follows that only those 
who have dominion over the child have the power of giving 
him in adoption. According to Yasishtha (/), both parents 


(6) Patel Vandravan Jekisan v. Manilal , 15 Bom. 565. 

{() Qovindnath Ray v . Oulal Chand, 5 8. D. 276 (322); Sheo Singh v. Mt, 
Dafcho,6N.-W. V. 382 ; d., 6 1. A. 87, 8 <\ 1 All., 688 j Lakmi Chand v 

Oatto Bai, 8 A1P 319 ; Manik Chand v. Jagat Settani , 17 Cal. 518. 

( d ) Per cur., 6 N.-W. P. 392 

(c) Punjab Customary Law, II. 154, 178, 205 ; TIL 87, 89, 90, 

(/){* 



*tm. It*!*.} WHO MAY QIVK IN ADOPTION. 


have power to give a eon, but a woman cannot give one 
without the assent of her lord. Manu says (p) : “ He whom 
his father or mother (with her husband's assent) gives to 
another! &c., is considered as a son given.” The words in 
parenthesis are the gloss of Kulluka Bhatta. Different 
explanations have been given to Vasishtha’s text { h ). Some 
say that the wife’s assent is absolutely necessary ; others, A»*ent 
that if not given, the adopted son remains the son of his 
natural mother and performs her obsequies ; others, that the 
words mean that either parent has the power to give, but 
that the wife can only exercise this power during her hus- 
band’s life with his assent. The last explanation is the 
one which is now accepted. It is quite settled that the 
father alone has absolute authority to dispose of his sou in 
adoption, even without the consent of his wife, though her 
consent is generally sought and obtained (i). The wife 
cannot give away her son while her husband is alive and 
capable of consenting, without his consent j but she may do 
so after his death, or when lie is permanently absent, as, 
for instance, an emigrant, or has entered a religious order, 
or has lost his reason (k), provided the husband was legally 
competent to give away his son, and has not expressly 
prohibited liis being adopted (/). But in a Bengal case the 
pandits laid it down, and it was held accordingly, that an 
adoption was bad where a widow had given away her only 
son as dvynmushyayaua without the express consent of her 
late husband (m). It does not, however, appear from the 
report whether the decision went upon the ground that the 
adopted son was an only son, or upon the ground that lie was 
given away without sufficient authority. The former seems 


(a) Maim, ix. 16S. 

Ih) 8 Dig. 254, 257, 261 ; V. May., v. ; Steel*, 45, 1S3. 

<») Dattaka Mimamaa, iv. 13—17 ; v. 14, n. j 3 Dig. 244 ; Alank Maniarx v. 
Fakir Chand, 5 S. D. 85(1 (418) ; Chitko Baghunath v. Janaki. 11 Bom. H. C. 
199, Mitakahara, i. U, § 9. 

(*) Dattaka Mimarasa, iv. 10—12 ; Dattaka Chandrika, i 31, 82 j Mitakahara, 
i. 11, § 9. Arnachellwn v, Iyasawmy , 1 Mad. Dec. 154$ Huro Soondree r. 
Chundermonet/, Seres t. 938. Hangubai r. Bhaffirthibat, 2 Bom. 877. MkaU 
sabai v. Vithobu , 7 Bom. H. C. Appx. 26. 

(?) Narayancuami v, Kuppusami, 11 Mad. 118. 

(m) I hbee Dial v. Mur Hor Singh , 4 8, D. 820, (407). 
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rather to hare been the case. It has been expressly ruled in 
Bombay, that whether the giving in adoption of an only son 
by his father is valid or invalid, it is at all events so improper 
that a widow, without the direct sanction of her husband, 
cannot be assumed to have authority to give such a son away 
(n). It was evidently the opinion of the High Court that 
a widow, in giving her son, exercises not an independent 
but a delegated authority, and that such an authority will 
be negatived when it is exercised in a manner which it may 
be supposed the husband would have disapproved. No 
other relation but the father or mother can give away a boy. 
For instance, a brother cannot give away his brother (0). 
Nor can the paternal grandfather, or any other person (p). 
Nor can the parents delegate their authority to another 
person, for instance a son, so as to enable him after their 
death to give away his brother in adoption, for the act when 
done must have parental sanction (7). And, therefore, an 
orphan cannot be adopted, because he can neither give 
himself away, nor lie given by any one with authority to 
do so (r). Hut what the law declines to sanction is the 
delegation by an authorised person to an unauthorised 
person of the discretion to give in adoption which is vested 
solely in the former. Where the necessary sanction has 
been given by an authorised person, the physical act of 
giving away in pursuance of that sanction may be delegated 
to another (*). 


§ 121. The person who is authorised to give away a boy 
{n adoption may make his consent dependent on the fulfil- 
ment of certain conditions and it lias been held that where 


(n) Laktthmappa v. Ramappa , 12 Bom. H. C. 364. Somasekhara v. Subadra - 
maji , (5 Bom. 624. 

(o) V. Darp., 825 ; Alt' Tara Munee v, Dev Narayun, 3 8. I). 387 (516) ; Moot - 
toosatny v. Lutchmeedavummah, Mad. Dec. 1852, p. 9/. See F. MacK. 223, 
combating Veerapervutl v. Narain Tillay y 1 N. C. 91. 

(p) Collector of Surot v. Dhirtivnji , Hi Bom. H. 0. 285. 

(q) Baehetiappa v, Shivlingappa, 10 Bom. H. C. 268. 

(r) Subbaluvammal *. AmmakuHt, 2 M. H* C. 129 ; Balvantrav v. Bayabni, 
6 Bom. H. C. (0. C. J.) 83 ; Supra, 10 Bom. H. C. 268. 

(s) Vijiarangam v. Lakghnmiy, 8 Bom. B. C. (0* C. J.) 244. Venkata v. 
Subadra, 7 Mad. 549. 
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these conditions are not complied with the adoption is 
invalid. For instance, where a father by letter authorised 
the giving of his son in adoption, provided the adopting 
party first obtained the assent of the British Government, 
an adoption made without such assent was held invalid, 
though the assent was not in other respects necessary (f). 

§ 122. The consent of the Revenue Board is necessary to Coiwentof 
an adoption by a person whose estate is under the actual 
management of the Court of Wards (m). It was once sup- 
posed that the consent of Government was also necessary 
in the case of Inamdars, Zemindars, and feudal chieftains 
whose estates would fall into the hands of the Government 
in the event of their dying without heirs, and in the time of 
Lord Dalhousie this principle was frequently acted on. But 
it seems clear that, though it was customary in such cases 
to ask for the sanction of the ruling power, and to pay a 
nuzzur on receiving it, still the sanction was considered to 
be due as a matter of right, and was not a condition pre- 
cedent to the validity of the adoption itself, although in 
some cases the native power, with a. high hand, may have 
refused to allow the adopted son to succeed (r). 

§ 123. Third, Who may be taken in Adoption. — The Origin of 

, • i . • r /. , restriction 8. 

restrictions upon the selection ot a person for adoption 

appear all to be of Brahman i cal origin, and to rest upon the 

theory, that as the object of adoption was the performance 

of religious rites to deceased ancestors, the fiction of sonship 

must be as close as possible (§ 94). Hence, in the first 

place, the nearest male sapinda should be selected, if suit- Neavestaapinda. 

able in other respects, and if possible a brother's son, as 

he was already in contemplation of law a son to his uncle. 


(£) Rangubai v, Bhagirihibai , 2 Bom. 377* (u) Sac ante , § 100. 

(u) Steele, 183; Bhanker Bhachajee v. Narro Ragonath t Bom. 8el. Rep. 24; 
Bawchandra v. Sannji t 7 Bom. H 0. (A. C. J.) 28 ; Narhar Govind v. Narayan t 
1 Bom. 607 ; Bangubai v. Bhagirthibai, 2 Bom. 377 ; BelPs Empire in India, 
127 ; BelPs Indian Policy, 10 ; Sir C. Jackson’s Vindication of Lord Dalhousie, 
0. By Lord Canning's proclamation the right to adopt has now been recogni*. 
ed in the case of feudal chiefs and jaghiredars* 
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If no such near sapinda was available, then one who was 
more remote ; or in default of any such, then one who was 
of a family which followed the same spiritual guide, or, in 
the case of Sudras, any member of the caste (ic). Proba- 
bly this rule was strengthened by the feeling that it was 
unjust to the members of the family to introduce a stranger 
if a near relative was available. Originally it seems to 
have been a positive precept. Subsequently it sunk to a 
mere recommendation. It is now settled that the adoption 
of a stranger is valid, even though near relatives, other- 
wise suitable, are in existence (a?). In the second place, 
no one can be adopted whose mother the adopted could 
not have legally married ( y ). The origin and binding 
character of this rule have been criticised with great learn- 
ing and force by Mr. V. N. Mandlik ( z ). He admits that 
“the Dattaka Cliandrika, the Dattaka Mimamsa, the Sam- 
skara Kaustublia, the Dharma Sindhu and the Dattaka 
Nirnaya contain this prohibition.” These authorities base 
their opinion, Jirxt, on the text of £aunaka, that the adopted 
boy must bear the reflection of a son, to which they append 
the gloss “ that is the capability to have been begotten by 
the adopter through niyoga and so forth” (a). Many ob- 
jections are offered to this gloss by Mr. Y. N. Mandlik, 
and, as I have already pointed out, (§ 94, note) it is possi- 
ble that the text itself had originally a different meaning. 
Secondly , they rely upon a text which is attributed vari- 
ously to ^aunaka, Vriddha Gautama, and Narada, which 
states that a sister’s son and a daughter’s son may be 


(ir) Dattaka Mimamsa, 11 . g 2, 28 , 29, 67, 74, 76, 80; Dattaka Cliandrika, i, 
g 10, 20, ii. § 11 ; Mitakshara, i. 11, § 13, 14, 36; V. May., iv. 5, g 9, 16. 19. 

(«j) 1 W. MacN. 68; 2 Stra. H. L. 98, 102 ; Gocoolanund v. Wooma Daee, 15 
B. h. It. 406, S. C. 23 Sut.li. 340 ; affd. notnine, Unia Deyi v. Gookoolanund 
6 1. A. 40, 8. C. 3 Cal. 587 j Babaji v. bhagirthibai,6 Bom. H. C. (A.C. J.)70 \ 
Darma Dagu v. Ramkrishna , 10 Bom. 80. These authorities must be taken as 
overruling the case of Ooman Dut v. Kunkia Singh , 3 8. D, 144 (192), which 
was also a Kritrima adoption. 

(v) Dattaka Mimamsa, v. § 20. 

(e) Pages, 478—495, 614. The rule itself was re-affirmed by the High Court 
of Madras after a full examination of Mr. Mandlik’s argument. AJinkahi v. 
Ramanada, 11 Mad. 49. 

(a) D’Mimamsa, v. § 16- J7 Dattaka Chaodrika, ii. § 7, 8. J am unable to 
refer to the other authorities, but Mr. V. N, Mandlik says that they rely upon 
th« same texts, p. 489. r 
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adopted by Sudras, bat not by members of the three 
higher classes, and upon a text of Qakala which explicitly 
forbids the adoption by one of the regenerate classes of 
“a daughter's son, a sister's son, and the son of the mother's 
sister" (fc). As to the former text Mr. Mandlik argues 
that the correct translation is t( Sudras should adopt a 
daughter's son, or a sister's son. A sister's son is in some 
places not adopted as a son among the three classes begin* 
ning with a Brahmana." He points out that the Mayukha 
as properly rendered interprets the text as meaning that 
Sudras should adopt only, or primarily, a daughter's or a 
sister’s son, but not as forbidding such adoptions by Brail* 
mans. This view is also supported by the Dvaita Nimaya, 
and the Nimaya Sindliu (r). The text of £akala lie dis- 
poses of (p. 495) by treating its authority as of no weight 
in opposition to usage and conflicting authorities. The fact 
still remains, however, that the five digests above referred 
to lay down the rule in distinct and positive terms. The 
rule so laid down was stated by Mr. Sutherland, both the 
MacNaghtens, and both the Stranges (d) ; and, as limited 
to the three regenerate classes, it has been affirmed by a 
singularly strong series of authorities in all parts of India 
as forbidding the adoption of the son of a daughter, or of 
a sister, or of an aunt (p). On the same ground, it is 
unlawful to adopt a brother, or stepbrother, or an uncle, 
whether paternal or maternal (/). And it makes no differ- 
ence that the adopter has himself been removed from his 
natural family by adoption ; for adoption does not remove 


(b) Dattaka Mimamga, ii. § 32, 74, 107. Dattaka Cbandrika, i. § 17. 7. 

(c) V. May., iv. 5, § 9, 10, V. N. Mandlik, pp. 58—50. 

( d ) Snth. Syn. 664, F. MacN. 150, 1 W. MacN. 67, 1 Btra. R. L. 83, S. M. 
§ 84. 

(e) Baee Gnngo v. Baee Sheokoovur , Bom. 8el. Rep. 73 ; Naratammal v. Bala. 
ramo Charlu , I M. H. C. 420; Jivani v. Jivu, 2 M. H. 0. 462: Qopalnyyan v. 
Rnqhupatuiyyav , 7 M. H. C. 260; Ramalinqa v. Sadasiva. 9 M.I, A. 606, 8. 0. 
1 Snth. (P. C.) 25, where the ride-note calla the parties Vaigym, though they 

Tv ft? 2 M. H. C. 467 ; Kora 8/mnko v. tielee Uunnel 

a M. Dig, 32 ; GopalNarharv. Hanmant, 3 Bom. 278, where all the autboritieg 
are examined \ Bhagirthibai v. Radhabai , 3 Bom. 298. JParbati ?. Sundar. 8 
All. 1 ;affd. 16 I. A., 186, 8. 0. 12 Ail. 51. 

liiii Mimamsa, v. 5 17 ; Runjett Singh v. Obhya , 2 8. D. 245 (315) ; 

waimSji d ig tchmedaliummah ' Mft<1 * Dec ' ot\m t 96. Sriromulu v. Ra. 
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the bar of consanguinity which would operate to prevent 
intermarriage within the prohibited degrees (g). This rule 
must, of course, be understood as excluding only the sons 
of women whose original relationship to the adopter was 
such as to render them unfit to be his wives, A man could 
not lawfully marry his brother's, or nephew's, wife, but a 
brother's son is the most proper person to be adopted, and 
so is a grandnephew (//). A wife's brother, or his son, may 
be adopted (?), and so may the son of a wife's sister (k) or 
of a maternal aunt's daughter (/). 

§ 124. This rule again appears to be of Brahmanieal 
origin. The same authorities which lay it down as regards 
the higher classes state that Sudras (m), may adopt a daugh- 
ter’s, or a sister's, son. The Mayuklia even states that as 
regards them such a person is the most proper to be adopt- 
ed (u). He is obviously the most natural person to be 
selected. A mother's sister's son may also be adopted 
among Sudras (o). In the Punjab such adoptions^ ; d re 
common among the Jats, and this laxity has spread ev*en to 
Brahmans, and to the orthodox Hindu inhabitants of towns, 
such as Delhi (/>). They are also permitted among ,,the 
Jains (q), and in Southern India even among the Brahm&yis 
such adoptions are undoubtedly very common. It wt^g 
decided so late as 1873 that the practice had nc* attained 
the force of a legal custom (r ) . But in 1881, upon a renewed ' 
enquiry, the High Court pronounced that in Southern India 


(a) Moothia v. Uppen , Mad. Dec. of 1858, 117. 

{h) Morum Moee v. hejoy , Suth. Sp. No. 122. 

(i) Kristnienyar v. Vanamamalny , Mad. Dec. of 1856, 218; Runganaigvm v. 
Namesetoya, Mad. Dec. of 1857. 94 ; Huvee fthudr v. Roopshunker *, 2 Bor. 662 
[718] ; Sriramulu, v. Ramayya , 8 Mad. 15. 

{k) Baee Gunga v. Baee Sheokoovur , Bom. Sel. Hep. 78, 76. 

( l ) Venkata v. Subhadra , 7 Mad. 549. 

(m) The Kavasthas in Bengal are Sudras, and may make sncb adoption*. 
Rajcoomar hall v. Bissessur Dyal, 10 Cal. 688. 

(n) V. May., iv. 5, § 10, 11. 

(o) Ohinna Nagayya v. Pedda Nagayya , l Mad. 62. 

(p) Pujab Oust. 79—88. Punjab Customary Law, II. Ill, 154, 205, 210. 

M) Sheo Singh v. Mf. Dakho, 6 N.-W.-P. 882, atfd. 5 I. A. 87, 8. C. 1 All. 

688 ; Hassan Alt v. Nagamal, 1 All. 288 ; Lakhmi Chand v. Datto Bax f 8 All. 


I 


r) Qopalyyan v. Raghupatiayyan , 7 M. H. C, 250; 2 Stya. H, 
• belin, 89, Nelson * View of the Hindu Law. 90. 


L. 101; 
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moh adoptions were valid among Brahmans. A similar 
practice among the Nambudri Brahmans of Malabar has also 
received judicial sanction (s). In Western India also they 
appear to be permitted. It is also said that in the Deccan 
a younger brother may be adopted, and though the adoption 
of uncles is forbiddeu, a different reason is alleged for the 
prohibition (/). 


§ 125. A singular extension has been given to this rule 
by Nanda Pandita. He quotes a text of Vriddha Gautama : 
— “In the three superior tribes a sister's son is nowhere 
mentioned as a son/' — and says that here a sister's son is 
inclusive of a brother's son. But as the brother's son is 
not only not prohibited, but is expressly enjoined, for 
adoption, he draws the remarkable conclusion that, a 
brother's son must not be adopted by a sister. And this 
opinion was acted upon in the N.-W. Provinces, where the 
Court set aside an adoption by a widow, acting under her 
husband's authority, where she bad selected the son of her 
own brother (w). If the adoption had been made by her 
husband, and not by herself, it would have been perfectly 
valid (r). The same principle seems to have been the 
ground of a case which is reported, and discussed at much 
length, by Sir P. MacNaghten (ic). There a man died 
leaving three widows, and an authority to them to adopt. 
As they could not agree, a reference was made to the Mas- 
ter, who reported in favour of a boy who was the son of the 
second widow's uncle. The next question that arose was, 
whether the boy could be received in adoption by t he second 
widow. It was argued that this was impossible, because 
she could not without incest have been the mother of a boy 
by her own uncle. The pandits differed, and no decision 


(#) Vayidxnada v. Appu, 9 Mad. 44} Vishnu v. Kriahnan , 7 Mad. 3; per 
curiam, 11 Mad. 55. 

<0 Bteele, 44; Huebut Rao v. Qovindrao , 2 Bor. 85, V. N. Mandlik, 474. 
495, W. A B. 887. 

(») D&tt&ka Mimamsa, ii. § 83, 34 ; Mt. Batias v. Lachman Singh, 71$.- W, 
P. 117. 

| <i?) See authorities quoted § 123. note# ( h ) (i). 
r (*>) Dagumbarw y, Taramonce , F, MacN. 1/0, App. 10. 
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was ever given, the second widow having waived her right 
in favour of the elder. Sir F. MacNaghten, however, pro- 
nounces unhesitatingly in favour of the objection. It Beams 
to me, however, with the greatest respect, that this is 
introducing into the Hindu theory of adoption a second 
fiction for which there is no foundation. The real fiction 
is, that the adopting father had begotten the child upon its 
natural mother; therefore it is necessary that she should 
be a person who might lawfully have been his wife. There 
is no fiction that the natural father had also begotten the 
child upon the adopting mother. The natural son becomes 
the son, not merely of the particular wife from whom he is 
born, but of all the wives ; and the authors of the Dattaka 
Mimamsa and Dattaka Chandrika seem to think that the 
same result follows in the case of several wives from an ad op* 
tion (*). The fiction can hardly extend to the length of his 
being conceived by all. In fact it would appear that the 
Hindu law takes no notice of the wife in reference to adoption. 
The relation of the adopted son to her arises upon adoption. 
But the balance of authority and reasoning appears to be 
opposed to the idea that relationship to her has any effect 
upon the choice of the boy to be adopted (//). 


§ 126. The adopted son must be of the same class as his 
adopting father ; that is, a Brahman may not adopt a 
Kshatriya, or vice versa. This rule is probably an innova- 
tion upon ancient usage, as Medhatithi and others interpret 
the words of Manu “ being alike” (translated by Sir 
W. Jones <( being of the same class”) as meaning merely, 
possessing suitable qualities, though of a different class (z). 
In the time of Manu a man might have married wives of 
different class, and the sons of all such wives would have 
been legitimate, and would have inherited together, though 


(«) Manu, ix. $ 183 ; Dattaka Mimamsa, ii. § 09 ; Dattaka Chandrika. i. § 28, 
" i stated in this case, P, MacN. App. 11, 

(y) Ibis view was approved by the Madras High Court, Sriramulu v. 
Ramayya, 3 Mad. p. 17. 

(i) Manu, ix. § 168* Mitukshara, i. 11, §9* V. May., v. 5, § 4 ; Dattaka 
Mimamsa, u. § 23—25 ; Dattaka Chapdtfka, i. § 12 — 16* 
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in different proportions (a). Each of such sons most have 
been competent to perform his father's obsequies, though 
perhaps with varying merit. It would have been remark- 
able, therefore, if a man could not have adopted the son of a 
woman whom he might have married. Baudhayana makes 
no reference to caste, and Vasishtha merely says, u the class 
ought to be known" (§ 96), which is natural enough, as 
determining a preference. The other authors (Katyayana, 
Qaunaka, Yajnavalkya, and Yaska) who forbid the adoption 
of one of unequal class, admit that such adoptions do take 
place, and are effectual as prolonging the line, though not 
for purposes of oblations. They, therefore, declare that a 
son so adopted is entitled to receive maintenance (h). From 
this, I presume, they considered that he was effectually 
severed from his natural family. It is probable, therefore, 
that as long as mixed marriages were lawful, the adoption 
of sons of inferior caste was also lawful (c). When the 
former ceased, the latter also ceased. At present, I imagine 
that the adoption of a Kshatriya by a Brahman would be a 
mere nullity, and would neither take the boy out of his 
natural family, nor give him any claim upon the family of 
the adopter. The case has never occurred, and is quite 
certain never to occur. 


§ 127. As the chief reason for adoption is the performance 
of funeral ceremonies, it follows that one who, from any per- 


sonal disqualification would be incapable of performing 
them, would be an unfit person to be adopted (rf). Nothing 
is said upon the point by Hindu law writers. Probably the 
idea that such an adoption could be made would never have 
occurred to their minds. As a person so adopted would also 
be incapable of succeeding to the property of the adopter, 


Personal di«* 
fjualiticatioii. 


(«) Manu, ii. § 148—156. 

ib) See too D. K. 8. vii. § 28, 24, citing Narada. 

(c) In Northern Ceylon this is the caw still. The eon, it adopted by a man, 
asses into his caste. If adopted by a woman, he remains in the caste of bis 
atmrsi father* Thesawaleme, ii. 5 7* 

(d) Smb. 8yu, 665 { V. Uarp. 8z8, 
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and so continuing Ms name and lineage, every object would 
fail wMch an adoption is intended to serve. 


§ 128, A further limitation upon the selection of a son 
for adoption arises from age, and the previous performance 
of ceremonies in the natural family (e). The leading au- 
thority upon this point is a passage from the Kalika-purana, 
which is relied on by Nanda Pandita, but which is treated 
as spurious by the author of the Dattaka Chandrika, Nila- 
kanta, and others, and which is admittedly wanting in 
many copies of that work. It lays down absolutely that a 
child must not be adopted whose age exceeds fire years, 
or upon whom the ceremony of tonsure has been perform- 
ed in the natural family (/). The result of a lengthened 
commentary on this passage in the Dattaka Mimamsa 
appears to be ; first, that the limit of age as not exceeding 
five is absolute : secondly , that one who has had the ton- 
sure performed ought not to be adopted, as he will at the 
outside be the son of two fathers : but, thirdly , that if no 
other is procurable, a boy on whom tonsure has been per- 
formed may be received. In that case, however, the pre- 
vious rites must be annulled by the performance of the 
putrvshti , or sacrifice for male issue. As regards other rites, 
those previous to tonsure are immaterial, the performance 
of the xvpanayana is an absolute bar (g). 


Jagannatha appears to accept the text as literally bind- 
ing, and not to recognize the right of performing the ton- 
sure over again. He, therefore, considers an adoption to 


(f) As to tbe eight ceremonies for a male, see Celebrooke, note to Dattaka 
lidimamsa, iv. § 23 j 3 Dig. 104. 01 these, tonsure is tke.fifth, and upanayana , 
or investiture with the sacred thread, is the eighth. The former is performed 
in the second or third year after birth, the latter, in the case of Brahmans, in 
the eighth year from conception. But it may be performed so early hs the fifth, 
or delayed till the sixteenth year. Tbe primary periods for upanayana in the 
case of a Ksbatriya are eleven, and of a Vaisya twelve years, but it may be 
delayed till the ages of twenty-two and twenty-four respectively. For Sndras 
there is no ceremony but marriage. 

(/) Dattaka Mimamsa, iv. § 22 j Dattaka Chandrika, ii. § 25 ; V. May, ir. 5, 
§ 20 } Mitakshnra, i. 31, § 13, note. Jolly, § 161. 

( g ) Dattaka Mimamsa, 36—56 ; 1 W. MaeN. 72. Mr. Sutherland's glow 
upon Dattaka Mimamsa, § 53 that the words * a boy five years old* means under 
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be invalid, if it is made after tonsnre, or after the fifth 
year (fe) . 

On the other hand, the author of the Dattaka Chandrika D»tt«k» Ota*. 

* drika 

refuses to accept the text of the Kalika-purana as authentic. 

But even if it should be genuine, he explains it away by 
the possibility of performing tonsure a second time in the 
adoptive family. The result he arrives at is, that age is 
only material as determining the term at which upanayana 
may be performed. Bo long as this rite in the case of the 
three higher classes, and marriage in the case of BudraH, 
can be performed in the family of the adopter, there is uo 
limit of any particular time (/). 

Mr. W. MacNaghton is of opinion that the rules laid down 
by the Dattaka Mimamsa and the Dattaka Chandrika should 
be followed in the Provinces in which they are respectively 
in force ; that is, the Dattaka Mimamsa in Benares, and the 
Dattaka Chandrika in Bengal and Southern India (&). 

From what has been already stated (§ 30) as to the author- 
ship of the Dattaka Chandrika there seems to be no reason 
for ascribing to it any special authority in Southern India. 

The authority of the Dattaka Mimamsa in Benares appears 
to be equally open to doubt, 

§ 129. The only decisions upon this point under Benares Benares law. 
law have been given in the Courts of the North-West 
Provinces. The first of these was in 1868 (/), when it was 
held that under the Dattaka Mimamsa an adoption was 
valid so long as the boy was below six years. Here the 
Court accepted the authority of the Dattaka Mimamsa, and 
of the Kalika-purana on which the rule is based, but fell 
into a mistake as to the meaning of the rule, in conse- 


sii is a mistake. It means one who has not passed his fifth birth-day. Per 
Mahmood , J., Qanga Hahai v. Lekhraj Singh, 'J All, 810. 

(k) 8 Dig. 148, 249—251, 263. See too F. MacN. 189-146, 194. 

( i ) Dattaka Chandrika, ii. § 20—88 ; 1 W. MacN. 72, 

<*) l W. MacN. 78. 

(l) Thakovr Oomrao Singh v. Thakooranee Mehtab K<xjnwer } N^W. P>, H. 
Gi Eep. 1868, 103<*> See per Mahmood, J., 9 All., p* 812- 
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quence of the gloss put upon it by Mr. Sutherland (§ 128 »). 
The question arose again in 1886, and was examined in 
the most elaborate manner by Mr. Justice Mahraood (m). 
The conclusions he arrived at are stated as follows: “I 
hold that the passage of the Kalika-purana upon which 
the limitation of five years for adoption is entirely founded, 
is not proved to be authentic ; that even if it be taken to 
be authentic, the interpretation adopted by Nanda Pandita 
in his Dattaka Mimamsa is not shown to be universally 
applicable; that the interpretation may be restricted only 
to Brahmans intended for priesthood ; that this interpre- 
tation would bring the Dattaka Mimamsa in accord with 
the Dattaka Chandrika; that various other plausible inter- 
pretations of the passage have been adopted by other 
authorities; that such authorities may be referred to for 
the purposes of this question ; and that the matter being 
so dealt with by those authorities, it would be unsafe to 
set aside the plaintiff's adoption upon the solitary ground 
that he was older than five years at that time.” He then 
proceeded to express his opinion that, as regards the twice- 
born classes, age was only material as determining the 
time at which the njmnayana may be performed, and that 
its performance was the ultimate limit for a valid adoption. 
As regards Sudras adoption could be performed effectually 
till marriage. 

§ 129A, In Bengal and Southern India the decisions are 
in favour of the view laid down by the Dattaka Chandrika. 
In some of the earlier Bengal cases, the pandits, while 
agreeing that the age of five years was not an absolute 
limit which could not be exceeded, seem to have thought 
that if tonsure had already been performed in the natural 
family, and in the name of the natural father, a subse- 
quent adoption would be invalid (n). In 1838, however, 
the Sudder Court Pandit, in reply to a question aa to age, 


(in) Ganga Sakai v. Lekhraj Singk t 9 All. 253, pp. 316—324, 327, 328. 

(n) Kerutnaraen v. Alt. Bhobinesree, 1 8. D. 161 (213) (as to tbe remark 
appended to this decision, see 1 W. MacN. 75) ; 2 Wt MwK* 160 $ Mt, Dullulh 



Hr*i» M k X«0*1 PK&rORMANCB OP CKttEUONIKP. 



answered “ that the period fixed for adoption with respect * 
to the three superior tribes, Brahmans, Kshatriyas, and 
Vaisyas, was prior to their investiture with their respective 
cords ; and with respect to Kudras, prior to their contracting 
marriage” (o). This opinion has been affirmed in several sub* 
sequent cases, and may now be treated as beyond doubt (p ) . 

The same rule has been repeatedly laid down in Madras, Madia*, 
both by the Pandits and the Court (cj). It is also sug- 
gested by Mr. Ellis, that even after njmnayana an adop- 
tion would be valid, if the person adopted was of the same 
ifotra as his adopter. He bases this view on the ground, 
that where the yotra is different, the upanayana is a bar, 
since by it the person is definitely settled in his natural 
family, and this renders the performance of the datta 
homavi (§ 141) impossible. But whew the yotra is the same, 
the performance of the datta homam , though proper, is not 
necessary for an adoption. And this view was adopted by 
the Travancore Court in a case between Brahmans. There 
the upanayana had been performed previous to adoption. 

But the Court held the objection to bo immaterial, since the 
person adopted was the son of the adopter’s brother (r). 

This ruling was followed by the High Court of Madras 
after a very full investigation of the authorities, and upon 
evidence of local usage (*). The usage in Pondicherry 
admits of adoption after the upanayana in any case ( t ). 

§ 130. This restriction again does not exist where the Limit of age 
Brahmanical fiction of an altered paternity is unknown. Ul ‘ ifer,wl * 


(o) Bullabakant v. Kiahenprea , C S. D. 219 (2/0). 

(p) Nitrndayee v. Bholanath , 8. D, of 1853, £>53; Hamkiehnre v. Bkoobun , 
S. 1). of 1859, 229, 236 ; affirmed on review, 8. I). of 1860, i. 485, 490 ; reversed 
on a different point, in the P. C. Sub No mine Bhoobun Atoyve v. Kamkiahore, 
where, however, the ruling ns to the validity of the adoption on the ground of 
flge w»r not disputed, 10 M. 1. A. 279 ; 8. C. 3 8uth. ( P, C.) 16. 

{q) 1 Strn. H. L. 87, 91 ; 2 8tra. H. L. 87, HO; Mootno Vizia Hnghoonadha 
Satooputty , alia a Annaaamy v. Sevagamy Nachiar , 1 Mad. Dec. 106; affirmed 
b? P. C. on the 28th April 1828, Chetty Colum Pruasuna v. Chetty Colnm 
Moodoo t l Mad. Dec 406 ; 8 reenevasaien v. Raahyummal, Mad. Dec. of 1859, 
118; Veerapermall v. Narrain Pillay t l N. C. 133; Vythilinga v, Vyiatham- 
wa(,GMad. 43. Pichuvayyan v. 8ubbayyan t 13 Mad. 128. 

<r) 2 Str*. H. L. 104; Bamaawami (yen v. Bhagati Ammal, 8 Mad. Jur. 68. 
(s) Virmugav a v. Ramalinga , 9 Mad. 148, overruling Venkata miy a v. Verb 
kata Charlu • 3 Mad. H. C. 28. 

(V 1 Gibetiu, 94. 
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In the Pan jab there is no restriction of age (a). Among 
the Jains the period extends to 32, and it is said by Hollo* 
way, J., that there is no limit of age (r). So in Western 
India, the author of the Mayukha says, “ And my father 
has said that a married man, who has even had a son born, 
may become an adopted son” (?r) . In accordance with this 
dictum the pandits of the Surat Sudder Court reported that 
“ the rule that a boy should be adopted under five years 
related to cases where no relationship exists ; but when a 
relation is to be adopted, no obstacle exists on account of 
his being of mature age, married and having a family, pro- 
vided ho possesses common ability, and is beloved by the 
person who adopts him ,, (<r). So Mr. Steele states, “the 
Poona Shastries do not recognize the necessity that adop- 
tion should precede moonj and marriage.” And he gives 
various statements as to the proper age for adoption rang- 
ing from five to fifty, and ending, “ there is no limit as to 
age. The adoptee should not be older than the adopter” (y). 
None of these authorities make any distinction as to 
the caste of the person adopted. In the Surat case the 
parties appear to have been Brahmans, or at least Kshatri- 
yas. In some of the cases in which the adoption of a mar- 
ried man has been hold valid by the Bombay High Court, 
the parties happened to be Sudras, but the decision did not 
turn upon that circumstance (z). It has been settled by 
recent cases, after some doubt, that a married Brahman may 
be lawfully adopted, and that it makes no difference as to 
the legality of the transaction whether he belongs to a 
different or to the same gotra as the adopter (a). 

(ia) Punjab Cuat M 82. 

(v) Hithcum v. Soojun, 9 Mad. Jur. 21, cited in Sheo Singh v. Mt . Dakho , 
6 N. W. P. 402 ; Govindnath v. Gulalchund , 5 S. D. 276 (822). 

(u>) V. May., iv. 5, 5 19. His father was Shanker Bhatt, author of the Dvait 
Nirnaya, a work of special authority in the Deccan Nathaji v. Hari t 8 Bom. 
H.O. (A. C. J.) 70. 

(a) Brijbhookunjee v. Qokoolaotsaojee , 1 Bor. 195 [2171. 

(y) Steele, 44, 182 ; V. N. Mandlik, 471 ; 1 W, MacN. 75. This was also 
the case in Rome. 

(») Raja Nimbalkar r. Jayavantrav , 4 Bom. H. 0. (A. C. J.) 191 ; Nathaji 
V. Hart , 8 Bom. H. C. <A. C. J.) 67. 

(a) 8a da shiv v. Hari Moneshvar t 11 Bom. H. C. 190 j Lakshmappa v. R«- 
mappa, 13 Bom. H. C. 364 ; Vharma Dagu v. Ramkrishna , 10 Bom. 80. Among 
the Nambndri Brahmens, (§ 42) the power to adopt a married man appears 
only to exist when the adoption is of the Kritrima form, ll Mad. p. 176. 
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§ 131, The prohibition against adopting an only son Only sou. 
rests on the texts of Vanish tha, Baudhayana and Qaunaka, 

(§ 96). i( Let no man give or accept an only son, since he 
must remain for the obsequies of his ancestor” ( h ). So 
(^aunaka says, By no man having an only son is the gift 
of a son to be over made.” From these Narnia Pandita 


infers a prohibition against accepting also, and says that 
the offence of extinction of lineag(', denounced by Vasishtha, 
is incurred by both giver and receiver (r). This prohibi- 
tion is by some authorities extended to the adoption of an 
eldest son, since his merits are specially appropriated in the Eldest sou, 
interests of his own father (<i). And even to the adoption 
of one of two sons, since such an net would leave the father 


with an only son, and thereby subject him to the chance of 
being left wholly without issue. But this final precept is 
admittedly only dissuasive, and not peremptory (#*). And 
the same decision has lately been given as regards the 
adoption of an eldest son (/’). The value to be placed upon 
these texts according to Hindu rules of interpretation is 
discussed at length by Mr. V. N. Mandlik. His view is 
are recommendatory only, and not prohibitory, 
and that a violation of them affects the offender, but does 
not detract from the validity of the rite (</). 


§ 132. It seems to be admitted everywhere that there is Son of two 
no objection to the adoption of an only son, when he is taken ^ i0r# ’ 
as dwyamunhyayana, or the son oi two fathers * either by an 
express agreement that his relationship to his natural family 
shall continue (h) } or by tin* fact that the only son of one 

(fc) So in Rome, the only male of his gen* could not be adopted, for theme 
would «n such a case be lost. 

(c) l)a tint 11 William.*, iv. | 1 - 6 : Dattak* flhnndrika, i. 5 27, 28 ; Mitak- 
•hara, i. II, § 11 ; V. May., iv. 5, § 9, Hi ; V. N. Mandlik, 602. 

>• 11, 5 12, citing Manu, ix, § 106 ; Vimmit., ii. 2, 58; Sara*, 
rati Vila mi, § S<58, 369 ; 2 Stra. H. L. 105 ; 2 W. MacN., 182 ; V. May., iv. 6 
§ 4 ; Permaul Naicken v. Pottee Ammul t Mad. Doc. of 1851, 2S4. 

(e) Dattaka Mimamea, iv. § 8 ; 1 8tr*. H. L. 85; 1 W. MacN. 77. 

(/) Janokee v. Oopaul, 2 Cal. 365 ; KaMbai v, Tatia , 7 Bom. 22 1 ; Jamno . 
twit v. Ratchand , ib. 225. 

(?) V. N. Mandlik, 496—508 where he gives instances of the adoption of only 
sons from the Vedic ages downwards. 9 

n;u 8 T tr> *' H 8fi ; futwahs, 2 Kii. 206 ; 8hum there v. 

Dilraj , 2 8. D. 189 (216) ; Jopmonee v. 8*bosoondry % Fulton, 76. 
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brother is taken in adoption by another brother, in which 
case the double relationship appears to be established with- 
out any special contract ft). But whether in other cases 
the adoption of an only son is absolutely invalid, or is only 
sinful, is a point on which a great conflict of opinion exists. 
In Southern India, the balance of authority is in favour of 
the validity of the adoption. In Bengal the decisions are 
almost unanimously opposed to its validity. In Western 
India there is a conflict of decisions, which appear to have 
finally settled that such adoptions are invalid. In all the 
Provinces reliance is placed on the same texts, and no 
special usage appears to be set up as qualifying them. 
Whether there is any difference between the law in the 
different parts of Tndia, is a matter which can now only be 
settled by a decision of the Privy Council. It will be 
sufficient for me to furnish the materials on which a deci- 
sion may be given. 


Decisions in 
Madras. 


§ 183. The question came before Sir Thomas Strange, as 
Recorder of Madras in 1801, in the case of Veerapermall 
v. Narrain Pillay ( k ), where the objection was taken to an 
adoption that the boy was an only son. There was in fact 
nothing in the objection, for he was the only son by a younger 
wife, and had an elder brother by another wife living at the 
time. The Recorder, after citing the text of Vaaishtha, and 
the opinion of Jagannatha (l) that such an adoption if made 
would be valid, proceeded : — 


“ The opinion of the present pandits of Bengal is, * that a 
person who has only one son should not give him away ; 
nor should he give away an alder son : the adoption of an 
only son indeed is valid, but both giver and receiver are 


(i) Dattaka Mim&msa, ii. &7, 38, vi. § 34 — 86, 47, 48; Dsttaka Ohan&rika, 
i. § 27, 28, iii. | 17, v, § 33; l Stm. H.. L. 86 ; 2Stca. H. L. 107 ; Btaele, 45, 
188 j 8arvadhik*ri, 585, Permaul Naichmi v. Pottee Animal, Mad. Dec. of 
1851, 284; per curiam , Gocoolanund v. Wooma Daee , 15 B. L. it 415 , 8. O. 
£8 8utb. 840; Nilmadhub v. Bishumber, 18 M. I. A. 101, R. C. If Snth. (P. 
C.) 20 ; Chinna GaU/ndan v. Kumura, \ Mad. M. O. 57 ; Unw Deyi v. Gokmia- 
nund t 5 1. A, 42, 8. C. 8 Cal. 587. V. May., iv. 5, § 31, 22. 

(k) i k. c. ai, i25, a) 8 ns*, m. 
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blameable. This appears to haw been settled in the 
instance of the Rajah of Tanjore. In that important case 
the person adopted was the only son of his parents; and it 
is a mistake if any one imagines that the deviation from the 
rule on that occasion was supported upon any ground of 
Mahratta custom or policy. The objection appears to have 
undergone deep consideration, conducted in part through 
the fortunate medium of Sir W. M. Jones ; and certainly in 
a way to evince the anxiety of Government to be rightly 
advised. It appears that the pandits of Bengal and Benares 
in general were of opinion that * in all countries the affilia- 
tion of an only son is valid, although the parent who gives 
the child, and the adopter, both incur sin by deviating from 
the ordinances of the Shatter, which declare the giving or 
taking of an only son in adoption to \hs improper.’ Rama* Only won may be 
vana indeed, and the other pandits who sign with him, ttdopfc6d ' 
state ‘ that an only son could not be given to the Rajah to 
adopt as his sou . 1 But it appears that they rather mean 
that the act could not be done consistently with the ordi- 
nances of the Shaster, than that the adoption was invalid, 
for they expressly state that * several usages had been 
adopted and followed, that are not found in the Shatter, 
and are to be looked upon as valid . 5 This exposition was 
considered at the time as reconciling their opinion with 
that of Kasheenauth and the other Benares pandits, who 
stated 1 that the adoption of an only son is one of those 
acts which is tolerated by usage, although it incurs guilt 
according to the tShanter.’ These testimonies corroborating 
the opinions of the Tanjore pandits, transmitted by the 
widow of the Rajah Tulsajee, and those received through 
the Government of Fort St. George, decided the Supreme 
Government that the objection that Serfojee was an only 
son was not sufficiently founded to invalidate his adoption 
and succession . 5 5 

§ 134. In his second volume Sir Thomas Strange gives fcur^ti 
the opinions of pandits declaring that neither an only, nor oplm<ml * 
an elder, son can be adopted. These are accompanied bv 
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remarks of Mr. Colebrooke, who says that a valid adoption 
of an only son cannot be made, except in the case of a 
brother’s son, who performs the offices of a son to both 
natural and adoptive father, the absolute gift being for- 
bidden ; and of Mr. Ellis, who says that if the act be duly 
completed it cannot be reversed (m). In the text he reiter- 
ates the opinion, already expressed from the Bench, that 
the prohibitions respecting an eldest and only son are only 
directory, and an adoption of either, however blameable in 
the giver, would nevertheless for every legal purpose be 
good (w), 

§ 135. In a Madras ease in 1817 the question was 
whether a man was bound to adopt the son of his elder 
brother, being an only son, in preference to the son of his 
uncle. The pandits answered : “ It is not lawful for a man 
to give his only son in adoption to another. It is not law- 
ful for a man to receive in adoption the only son of another, 
therefore it is not lawful, and consequently not incumbent, 
on a man to adopt the only son of his elder brother in pre- 
ference to the youngest son of his uncle. But if such an 
adoption as aforesaid should take place, although the giver 
and receiver in adoption have thereby committed sin, the 
adoption is valid” (o). Here the pandits seem to have 
overlooked the distinction between the only son of a 
brother and of a stranger. In other respects they agree 
with Sir T. Strange. 

In 1851 a case came before the Sudr Udalut in which an 
uncle had adopted the eldest son of his brother. The 
pandits, after having referred to an opinion they had given 
in 1848 declaring the adoption of an eldest son to be 
invalid, repeated tlieir opinion that as a general rule it 
would be so, but not in this case where the person adopted 


(m) 2 Stra. H. L. 8/, IOC, 10/. Proceedings of tlie Sudr Udalut of Madras 
to the same effect appear to have been passed in 1824 and 1825. See Stra. Man. 
§ 99. 

l n ) l Sim* H. L. 87. {o) Armcheilum v« lyasamy , 1 Mad. Dec. 154. 
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was a brother's son. The Court, citing this opinion and 
also the opinion of Sir Thomas Strange, say, f< In the 
present instance the adoption was by a paternal uncle, and 
having thus taken place, though a thing to have been 
avoided, it must be held to be valid” (p). 

In 1854 the same question as to an eldest son arose, but 
in this case without the circumstance of his being a brother's 
son. The Sadder Pandits again pronounced the adoption 
invalid, and on the strength of their opinion the Civil 
Judge rejected his claim. The Sudder Court reversed 
the decision, solely on the ground that the adoption had 
been made good by acquiescence and lapse of time. They 
did not notice the finding as to invalidity in law (<y). 

The case came on for a direct decision in the Madras 
High Court in 1862, and it was decided, on a review of the 
previous cases, that the adoption of an only son was valid (r). 

A similar conclusion has lately been arrived at by the 
majority of the Judges of the High Court of Allahabad, Allahabad. 
Turner J., dissenting (*). 

§ 136. In .Bombay there is a conflict of authority. It is Bombay, 
stated by Mr. Steele that an only son should not be given 
in adoption, except to his uncle, or with the concurrence 
of both parties, by which 1 suppose he means as a dwya - 
mushyayana (t). But in a case where a man who had only 
two sons gave them both away in adoption, the pandits 
said the adoptions were valid, as the sin lies with the giver, 
and not with the receiver (?/). And in 1862 and 1867 the 
High Court expressly decided that the adoption of an only 
son was valid, if accomplished, though improper (?;) . On 

(p) Perinaul Naicken v. Pottee Ammall , Mad. Dec. of 1851, p. 234. 

( q ) Chocummal v. Surathy , Mad. Dec. of 1854, p. 31. 

(rj Chinna Gaundan v. A'umara, 1 Mad. H. C. 54. Followed in Naraymia* 
satni v. Kwppusami , 11 M«d. 43. 

(s) Hanuman v. Chirai, 2 All. 164, (F. B.) Doubted by Straight and Mahmood , 

12 All. 331— 337. 

(t) 8teeie, 45, 188. (n) Uuehut Bao v. Govindruo , 2 Bor. 75, 86 [83 J. 

(*) MhaUabai v. Vithoba , 7 Bom. H. C. Appx. 26; Haw Nimbalkar v. Java * 

tantraif, 4 Bom. H. C. (A. 0. J.) 191. 
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the other hand, in a later case the High Court spoke of 
“ the general rule of Hindu law that an only son cannot be 
the subject of adoption, a rule recently re-affirmed and 
illustrated by a judgment of the Calcutta High Court” (**). 
The remark, of course, was merely obiter dictum . In 1877 
the objection that the boy adopted was an only eon was 
taken in the High Court, but abandoned as untenable («). 
In 1875, a question arose whether the giving by a widow 
of an only son in adoption was valid or invalid. The only 
question necessary to be decided was, whether the authority 
of the deceased husband could be presumed. For this 
purpose it was necessary to consider the propriety of the 
act. The whole law, and all the precedents upon the point 
were minutely examined by Westropp, C. J. The only point 
actually decided was, that the giving or receiving of an 
only son was so improper that the consent of the husband 
could not be presumed. The Chief Justice, however, ex- 
pressed himself most unfavourably to the validity of such 
an adoption, though he admitted that such cases had been 
recognised as legal under the old Sudder Court. This 
ruling was followed in an exactly similar case in 1882 (y). 
In 1888, the validity of the adoption of an eldest son was in 
question. The High Court, while holding that the prohibi- 
tion against such an adoption was only admonitory, con- 
trasted it with the prohibition against the adoption of an 
only son, which it treated as unqualified and absolute. 
This again was only obiter dictum (z). The opinion of the 
authors of West and Biihler's Digest is that such adoptions 
are invalid in Bombay. In addition to the above authori- 
ties they refer to two unreported cases, in one of which 
the adoption of an only son in the Linghait caste was held 
to be invalid, while in the other the general principle 
seems to have been laid down that such adoptions could 
only be valid by virtue of a special custom (a). Finally in 


(to) Bha sker Trimbak v. Mahadev Bamji , 6 Bom. H» 0* (O. C. J.) 4. 

Ranguhai v. Bharjhirthibai , 2 Bom. at p. 379. 

(y ) Laknhinappa v. jtamappa , 12 Bom. H. 0. 364 ; Somasekhar* v . Subha dra * 
tnaji, 6 Bom. 524. 

(t) Kathibai v, Tatia, 7 Bom. 221. (a) W, k B. 909, 912* 1940* 
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1889 the same Court, in a Full Bench decision, decided 
that the adoption of an only son was absolutely invalid. 

They held that the Full Bench had already decided in the 
Linghait case that under Hindu law a gift of an only son 
in adoption was invalid, and could not be made good by 
the doctrine of Factum vaUt {b). This of course finally 
closes the discussion in Bombay. 

§ 137. In Bengal the authorities are nearly all opposed 
to the validity of the adoption of an only son. Sir t* adopt*!. 
F. MacNaghten and Mr. Sutherland both declare unhesi- 
tatingly against it (f), ami the younger MacNaghten 
cites numerous futwahs in accordance with that view, the 
only exception being when' the adoption was of the dwya~ 
mushyaycma character (d). The decisions are to the same 
effect. 

§ 138. Inthecaseof ShinnsherfiMnllv. Dilraj Konmir (e), 
the plaintiff rested his case on an adoption which was void 
as being made by a widow without her husband's authority. 

The Sudder Court, however, with reference to the claims 
of other parties, one of whom, named Tej Mull, was an only 
son who had been taken in adoption, asked the pandits 
whether such an adoption was valid. They replied that the 
validy of the adoption of Tej Mull, and Ids right to the 
estate, depended upon whether he had been delivered to, 
and accepted by, the adopting parent on the condition that 
he should belong as a son to both. If not so delivered, the 
adoption would be illegal, and carry with it no title to the 
estate. No decision upon the point was required, or given. 

In a later case, the plaintiff, who was an only son, claimed 
as adopted. His adoption was declared illegal on this 
ground, and his suit was dismissed. This decision was con- 
firmed on review. After the case had been submitted to a 
new pandit, he gave an equally unqualified opinion with his 


<£) Wanum Rmghupati v. Kruhanji, 14 Bom. (F. B.) 84t. 
<c) F. lUeN. m 4 147, ISO; Both dyn. $05. 

(d) s nr. iiftitv it* i7ft tor m 
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predecessor. One of the Judges thought that the adoption, 
though improper, was not invalid ; but two other Judges 
disagreed with him, and the former decision was con- 
firmed (y). The same decision was given in another case, 
where the defendant in possession was an only son, whose 
title rested on the validity of his adoption. The pandits 
pronounced “ that the fact of his being an only son was 
sufficient to invalidate the adoption, as such a person was 
forbidden to be adopted ; and the violation of this law was 
a criminal act on the purr of both giver and receiver.” It 
was then alleged that he had been given as dwyamnxhya - 
yana. But it appeared that he had been given by his mother 
after his father’s death, and the pandits said that a widow 
eould not giveaway her son in this manner without express 
authority front her husband, which she had not received. 
He was, therefore, turned out of possession by the Court (y). 
On the other hand, in a case in the Bengal Supreme Court, 
the Court said : “ The adoption of an only son is no doubt 
y lit rid u In w, but when done it is valid.” They 
went on, however, to say that rather than treat it as invalid 
they would assume an agreement between the natural and 
adoptive father that the boy was to be the son of both, 
which, of course, got over the difficulty {h). Finally, the 
point came before the Bengal High Court in 1868, when 
the title of the plaintiff rested on the validity of his adop- 
tion, he being an only son. The Madras case and others 
were cited, but it was held by the Court that the adoption 
was absolutely invalid. Mitter, J. said, “ One of the essen- 
tial requisites of a valid adoption is that the gift should be 
made by a competent person, and the Hindu law distinctly 
says that the father of an only son has no such absolute 
dominion over that son as to make him the subject of a sale 


v ' Kaghee P«nde, 3 S. 0. 232 (810) 8. C. 1 Mor 17-48 D 
4 ^ 18 erroneously cited by Scotland „ C .1 ns an kn/hnriJ»'*h 

nl ' n ,^} nna J }a V; dan v Mad H C 57 h ° ntj the 

f ff «n adoption 
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m gift (D. M. iv. 5)* Such a gift, therefore, would be a* 
much invalid as a gift made by the mother of a child, with, 
out the consent of the father. It is to be borne in mind 
that the prohibition in question is applicable to the giver 
as well as to the receiver, and both parties are threatened 
with the offence of * extinction of lineage 1 in case of viola* 
fcion. Now the perpetuation of lineage is the chief object 
of adoption under the Hindu law, and if the adoptive father 
incurs the offence of * extinction of lineage/ by adopting 
a child who is the only son of his father, the object of the 
adoption necessarily fails ” ( i ) . In 1878 the whole subject 
was again elaborately discussed bv the High Court of 
Bengal, and it was decided that according to the law of 
that province the adoption of an only son was illegal, and 
that the prohibition applied to Sudras as well as to the 
higher classes (k). ft may therefore be taken that on this 
point the law of Bengal differs from that of Madras. 

§ 139. Two persons cannot adopt the same boy, even if Two persona 
the persons adopting are brothers. It is, however, sug- »£rae°L>y! 0Pt 
gested by the author of the Dattaka Mimamsa that two 
brothers may jointly adopt the son of a third brother, 
so that ho may be the ( hryamunhyayana , or son of both. 

Mr, W. MacNaghten expresses a strong opinion against 
the legality of such a proceeding (/). 

§ 140. Fourth, thk ceremonies necessary to an adoption Ritual, 
are stated by Vasishtlia as follows : “ A person being about 
to adopt a son, should take an unremote kinsman, or the 
near relation of a kinsman, having convened his kindred, 


o $ v *. Ban< P>'M<*nna Mayi , 1 B. L, It. (A. C. J.) 22! ; 8. 0. 10 

Noth. 34/, Sub wowtne, Opendur ball v. Bromo Moyee ; approved, Janokee 
v. Qopaul y 2 Cal. 365, and by Bombay H. Ct., Bhaakar Trimbak v. Mahadw 
C Bora. 9. C (O. C. J.) 4. See obiter dictum of Jad. Committee, 
flilmadhub v. Bishumber, 13 M. I. A. 100. 8. (3 12 Suth. (P. C.) 29 : 8. C, 8 
B. L. E. (P. C.) 27. In a later case a man bad three boos, one of whom died 
leaving a widow, who had adopted to her deceased husband. The High Court 
held that under these circumstances there w as no objection to the adoption of 

®°, n8 * ***** C . hand v * Ja $ at Sattani , 17 Cal. 618, 586. 

(It) J iantclt C bunder v. BKuggobutty , 3 Cal. 448. 

U) Dattaka Mimamsa, », 5 30, ii. 5 40—47 1 l W. MecN. 77. 
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and announced hi* intention to the king, and having of ered 
A burnt offering, with recitation of the holy words in the 
middle of his dwelling” (r») . A fuller ritual, which, however, 
is merely an enlargement of the above, is given by (^aunaka 
and Baud hay ana, in passages which are referred to by 
writers as the leading authorities upon the subject (w). In 
these much stress is laid upon the giving and receiving of 
the boy. Upon this Baudhayana says, “ Then having per- 
formed the ceremonies beginning with drawing the lines on 
the altar, and ending with the placing of the water vessels, 
he should go to the giver of the child, and ask him, saying, 
Give mo thy son. The other answers, I give him. He 
receives him with these words, I take thee for the fulfilment 
of my religious duties. I take thee to continue the line of 
my ancestors” (o). “The expression 'king' in these texts 
has been explained by commentators to signify the chief of 
the town, or village. They seem, however, agreed that the 
notice enjoined, and the invitation of kinsmen are no legal 
essentials to the validity of the adoption, being merely 
intended to give greater publicity to the act, and to obviate 
litigation and doubt regarding the succession” (p). 

§ 141. The giving anu receiving are absolutely neces- 
sary ; they are the operative part of the ceremony, being 
that part of it which transfers the boy from one family into 
another (</). According to some authorities nothing else 
is so essential, that the want of it will absolutely invalidate 
an adoption. Even the datta homam, or oblation to fire, 
though a most important part of the rite in the case of the 
three higher classes, has been held to be a mere matter of 
unessential ceremonial (r). On this point, however, there 


(m) Mitakshara, i. 11, § 18. 

(*») V, May., iv. 5, § 8. 36 — 42; Dattaka Mimam*n, v. § 2, 42; Dattaka 
Chandrika, ii. See, too, 2 Stra. H. L. 218 ; Steele, 45, 

(©) Baudhayana, ii, §7—9; Jouro. As. Soc. Bengal, 1866, art. Caunaka 
Smriti . 

(p) Buth. Syn. 667, 675; 1 N. C. 117 ; aa to assent of Government, ante, § 

128 . 

(q) Mahashvyn Shosinath v. tirimati Krishna, 7 I. A. 250, S. 0., 6 Cal. 
881 ; Ranqanayakatnma v. A hear Setti, 18 Mftd. 214. 

(r) Veerapermall v. Afarratn Pillay , 1 N. 0. 91. 117 ; 1 8tra. H- L ‘ 95; 3 
Pif . 244, 248 ; Singamna v. Venhatacharlu , 4 M, H. C. 165 ; per cur . Sootrogun 
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is & conflict of authority. The Dattaka Mimamsa, after 
reciting the ritual prescribed by Vasishtha and Qmjsak*, 
both of which include the oblation to fire, says, “ Therefore 
the filial relation of these five sons proceeds from adoption 
only with observance of the forms of either Vasishtha or 
yaunaka ; not otherwise” (*). And he winds up the chapter 
on the mode of adoption by saying, “ It is, therefore, 
established that the filial relation of adopted sons is occasion- 
ed only by the (proper) ceremonies. Of gift, acceptance, a 
burnt sacrament, and so forth, should either be wanting, 
the filial relation even fails” (t). Ho the Dattaka Chandrika, 
after giving the ritual of Baudhayana for the followers of the 
Taittiri Veda, which also includes the datta homam, says, "In 
case no form, as propounded, should be observed, it will be 
declared that the adopted son is entitled to assets sufficient 
for his marriage” (u). A Madras Pandit says, datta homam 
is essential to Brahmans, but not to the other classes ; and 
his opinion is stated to be correct by Mr. Colebrooke and 
Mr. Ellis (r). Ho Mr. Htoele says, “ Sudras cannot perform 
any ceremonies requiring Mnntras from the Vedas” (tr)* 
Judging from these passages, it would certainly seem that 
the sacrifice to tire was essential to those classes for whom 
it was prescribed, and probable that it was not prescribed 
for the Sudras. 


§ 142. After a good deal of conflict of decisions, it appears No religion* 
to be now settled that for Hudras, at all events, no religious * ot 

ceremony is necessary ; whether this applies to the superior 
classes seems to be still unsettled. Jn 18J4 the Judicial 
Committee said, “ Although neither written acknowledg- 
ments, nor the performance of any religious ceremonials, 
are essential to the validity of adoptions, such acknowledg- 
ments are usually given, and such ceremonies observed, and 
notices given of the times when adoptions are to take place, 


v, Sabilra , 2 Kn. 290 ; 2 W. MacN. 199 ; 1 Gib. 93. 8oe the native authorities 
cited, Jolly, 5 169. 

Is) D&ttak* Mimamsa, ▼. M). </) Dattaka Mimsmia, ▼, 66* 

(*> Dattaka Chandrika, ii. 16, 17, vi. 8 j t W. M.cN., 

{v) S Stra. H. L 87— («?) Steele, 46* 
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in all families of distinction, as those of Zemindars or opulent 
Brahmans ; so that wherever these have been omitted, it 
behoves the Court to regard with extreme suspicion the 
proof offered in support of an adoption” (*). It appears 
from the report of the case in Bengal that the parties were 
Brahmans. It was admitted that no religious ceremonies 
were performed. But both in the Sudder Court and in the 
Privy Council their absence was treated as merely a matter 
of evidence, and not as in itself invalidating the adoption. 
As a matter of fact both Courts found that the adoption had 
not taken place. In a much later case before the Privy 
Council, where a Sudra adoption was concerned, the High 
Court of Bengal had treated it as an opqn question whether 
or not a Sudra could be adopted without the performance 
of religious ceremonies, viz., the offering of burnt sacrifice 
and the like. On appeal, the Judicial Committee said, “ In 
the case of Strcemutty Joymonee v. Streemntty Sibosoonderee. 
(Fait. 75), it was held by the Supreme Court in Calcutta 
that amongst Sudras no religious ceremony, except in the 
case of marriage, is necessary” (y). In the view taken of 
the case by their Lordships the point did not arise, and was 
not decided. The next time the point arose in Bengal 
toe of Sudra. between Sudras the High Court decided, on the authority 

of a passage in the Dattaka Nirnaya, cited in the Vayavastha 
Darpana, that the performance of the datta homam was 
essential to an adoption even amongst Sudras, and as no 
such ceremony had been performed in the particular case, 
held the adoption invalid (z)> In a later case, however,, 
which was also between Sudras, the Court professed to 
treat this decision as having gone upon the special facts, 
which it certainly had not done ; and drew a further distinc- 
tion between the two cases, on the ground that "in the 


(*) Sootroyun v. Sabitra, 2 Kn. 287, 290 ; S. C. in the Sadder Adawlat, Sub 
nomine, Sabitreea v. Sutur Qhmi, 2 S. D. 21 (26). 

(y) Sreenqrain Hitter' v. Sreemutty Kishen , 31 B. L. B. (P* 0.) 171. 187* 
S. 0. 19 Sath. 133 ; 8, C. I. A. Sup. Voi 149 : iu the High Court, 2 B. L. B. 
(A.C.J.)27»i 8. C. llSuth. 196. 

<*) Bkairabnalk v. Maheichandra, 4 B. L. R. (A. C. 3.) 162 j S. C. 18Satb. 
168, cited end approved, Sayamalal v. Soudomini, 5 B, L. R, 366. 
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present case, the adopted son is a brother's son, a member 
of the same family, in regard to whom the mere giving and 
taking may be sufficient to give validity to the adoption M (<*)• 
Finally, the express point was referred to a Full Bench. 
It way then found that the passage in the Dattaka Nirnaya, 
which had formerly been relied upon as showing that a 
Sudra should adopt with the datta homam , proved exactly 
the opposite ; an essential part of the passage having been 
omitted. The Court accordingly answered the question put 
by saying, “ Amongst Sudras in Bengal no ceremonies are 
necessary in addition to the giving and taking of the child 
in adoption” (h). 

§ 143, Whether the same rule holds good in the three 
superior classes is, of course, a different, question. In 
Madras, it has been expressly decided that even among 
Brahmans the datta homam , or any other religious cere* 
mony, is unnecessary (c). The same rule is certainly 
implied in the case in Knapp., cited in the last section, 
though not decided, and the opinion of Jagannatha is to the 
same effect {d}. The ruling in the Madras case was affirmed 
in a later decision where the parties were Kshatrias («). 
In a still later case, where tlxe parties were Brahmans, 
the same Court doubted the authority of the ruling; 
but affirmed the adoption on the ground that the datta 
homam had in fact been performed, though at an interval 
of five years after the giving and receiving (/). In that 
case it would appear that the giving and receiving had 
been made with reference to a formal adoption to take place 
afterwards. This adoption, when it took place, was duly 

j - - - - T - - - - -- -■ - -»* — 111 I. ■' ... . i— «■ i', 

(a) Nittianand v. Kishna Vyal , 7 B. L. 11, 1 ; S» C. 15 8tith. 300. As to the 
Inst, point suggested , see ante, § 129. 

(b) BeharlLalv. Indramani , 13 B. I* R. 401 ; S. 0. 21 Stitli. 286 affd. in P. C* 
Sub nomine , Indromoni v. Behuri Lall , 7 1, A. 24; 8,0. 5 Cal, 770, acc. Dya * 
moyee ▼. Rasbeharee , 8. D* of 1852, 1001; Perkash Chunder v. Dhunmonnee t 
S. 1), of 1853, 96; Aluar v. Itamaeamy^ 2 Mad. Dec. 67; Thangatkanni v. 
Ramu ifudaU , 5 Mad. 868. 

(C) Singammav. Venkaiacharlu, 4Mad. H. C. 165; 1 8tra. H, L. 96 ; contrat 
SSfcra. H. L. 1*1. 

(dl 8 Dig. 244, 248. (e) Chandramala v. Muktamala , 6 Mad. 20* 

# ( /) Venkata v. Subhudra> 7 Mad. 548. See however the eaeet in $ 144* 
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accompanied by the datta homam* It may be a question 
whether the decision would have been the same if the 
adoption had been completed without performing or intend* 
ing to perforin the datta homam, and that ceremony had 
been appended at a later period, pro majori cauteld. In 
1884 a case arose in which a Brahman had adopted a boy 
of the same gotra as himself without the homam ceremony. 
The Court seemed to treat the case of Singamma v. Venkata - 
charlu as of little weight, pointing out that it was not 
argued on both sides, and that Jagannatha, who was cited, 
was no authority in Southern India. They held that in 
this case the adoption was good, because both parties were 
of the same gotra, relying upon the authority of Mr. Ellis 
in 2 Strangers Hindu Law, p. 155 (g). Both in this case and 
in the later one of Ranganayakamma v. Alwar Betti (h) the 
Judges relied on the dictum of the Judicial Committee in 
Mahashoya Shwinath v. Brimati Krishna (/), where their 
Lordships say, u All that has been decided is that amongst 
Sudras no ceremonies are necessary in addition to the 
giving and taking of the child in adoption. The mode of 
giving and taking a child in adoption continues to stand 
as Hindu law and usage, and it is perfectly clear that 
amongst the twice-born classes there could be no such 
adoption by deed, because certain religious ceremonies, 
the datta homam in particular, are in their case requisite.” 
So the pandits in two Bengal cases seem to have laid down 
that the datta homam was essential in the case of an adop- 
tion among the three superior classes ( k ), and the same 
statement was made very recently by Mr. Justice Mitter (l). 
It seems also to have been assumed that this was the 
general rule in a Bombay case. There it had been omitted 
in the case of an adoption of a brother's son. The pandits 
held the adoption nevertheless valid under a special text of 


{g) Ootnndayyar v. Dorattami, 11 Mad. 5. 

IM 13 Mad. 214, 219. (i) 7 I A. 250, p. (256.) 

(k) Alank Alanjan v. fakir Chand , 58. D. 356 (418) : Bullubakard v Kiahen* 
prm, 6 8. D- 219 (270). 

{1) luckmunr.Mohun, 16Suth.l78j gee, too, Thakoor Oomrao v, Thakoo. 
range, N. W. P., H. C. 18®, 103. * ^ 
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Tamm* u It is not expressly required that burnt sacrifice 
and other ceremonies should be performed on adopting the 
son of a daughter, or of a brother, for it is accomplished in 
those eases by word of mouth alone” (*n). In Allahabad, 
where a similar ease arose among Dakhani Brahmans, the 
inclination of some of the members of the Court seems to 
have been to hold that no religious ceremonies were neces- 
sary. The decision, however, was limited to holding that 
when the boy was the son of n daughter or of n brother, a 
gift and acceptance was sufficient (n). 

So far as it is possible to reconcile these conflicting 
decisions, they seem to point to the conclusion that, among 
the twice-born classes, the datta hnmam is necessary, unless 
the adopted boy is of the same gntra ns his adopter, or 
unless a usage to the contrary can be established. In 
Madras there is also high authority for limiting the appli- 
cation of the rule to Brahmans. 

§ 144. In anv case it is quite clear that if the omission Intentional 

* ; .* omission. 

of the ceremonies has been intentional, with a view to leav- 
ing the adoption absolutely unfinished ; or, if from death, 
or any other cause, a ceremony which had been intended 
has not been carried out, no change of condition will take 
place, even though the ceremonies which have been omit- 
ted might lawfully have been left out. Because the mutual 
assent, which is necessary to a valid and completed adop- 
tion, has never taken place (o). And even in cases where 
giving and receiving are sufficient, there must be an actual 
giving and receiving. A mere symbolical transfer by the 
exchange of deeds would not be sufficient (|>). 

(tn) Huebut Rno v. Oovindrno , 2 Bor. 75, 87 r 83] ; Steele, 45. This in in accord- 
ance with many Rutborities cited by Dr. Jolly, f 159. See W. A B. 928, 1083. 

In Rnvji Vinayakrav v. Lnkshmibai, 11 Bom. 381 , (393), the Court while not 
deciding the point, expressed a strong opinion that the datta homam was essen- 
tial among Brahmans. 

<») Ayma R*im v. Madho Rno , 6 All. 270. 

(o) 2 W. MacN. 197 ; lsaerchunder v. Rasbeharee, S. D. of 1852, 1001 ; Bane e 
Pershad v. Moonshee Syud , 25 8uth. 192. 

<p) 8reenerain Mitter v. Sreemutt \t Kithem, 2 L. R, (A. C. J.) 279 ; 8. C. 

11 8nth. 196 : Mahashoya Shosinath v. Srimati Krishna, 7 I* A. 250; 8. C. 8 
Cal. 381. 
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In the Punjab and among the Jains, no ceremonial what* 
ever is required, the transaction being purely a matter of 
civil contract (q), Among the Moodelliars of Northern 
Ceylon the only ceremonial appears to be the drinking of 
saffron water by the adopting person (r). 

§ 144A. In many of the cases previously discussed, 
where it is necessary to admit that an adoption has been 
made in violation of a rule laid down by ancient authori- 
ties, an attempt has been made to support the adoption on 
the principle of Fact inn valet quod fieri non debuit . The 
existence of this rule in other districts than that of Bengal 
has been expressly affirmed by the Privy Council (s). The 
limits within which the rule can be applied have been 
much discussed in several cases in Bombay and in Allaha* 
bad. In the former Presidency it has been said of this 
rule “That its proper application must be limited to cases 
in which there is neither want of authority to give nor to 
accept, nor imperative interdiction of adoption. In cases 
in which the Shastra is merely directory and not manda- 
tory, or only indicates particular persons as more eligible 
for adoption than others, the maxim may be usefully and 
properly applied, if the moral precept or recommended 
preference be disregarded 91 (/). 

In an Allahabad case (u) where all the previous deci- 
sions were reviewed by Mahmood, J., lie said, “ In the case 
of adoption there are, of course, questions of formalities, 
ceremonies, preference, in the matter of selection, and 
other points which amount to moral and religious sugges- 
tions. Such matters, speaking generally, are dealt with 
in the texts in a directory manner, relating to what I may 
perhaps call the modus operandi of adoption. To such 

(q) Punjab Customs, 82. Punjab Customary Law, 111,82. Lahmi Chand 
v. Qatto Bai, 8 All. 819. 

(r) Thesawaleme, ii. 

(«) XJma Deyi v. Oohoolanund , 5 I. A.,p, 58. S. C. 8 Cal., p. 601. 

Lakshmappa v Bamava, 12 Bora. IT. Cfc., p. 898, approved and followed ; 
per curiam, 8 Bora. 298 ; 10 Boro., p. 86. 

<u) Qanga Sahai v. Ltkhraj Singh , 9 All, 258, pp. 296, 297. 
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matters, which do not affect the essence of the adoption, 
the doctrine of factum valet would undoubtedly apply upon 
general grounds of justice, equity and good conscience, 
and irrespective of the authority of any text in the Hindu 
law itself. There may, indeed be codes where the express 
letter of the texts renders that which in other systems be 
regarded as a matter of form, a matter of imperative 
mandate or prohibition affecting the very essence of the 
transaction.” “ Adoption under the Hindu law being in the 
nature of gift, three main matters constitute its elements 
apart from questions of form. The capacity to give, the 
capacity to take, and the capacity to be the subject of 
adoption, seems to me to be matters essential to the validity 
of the transaction, and, as such, beyond the province of the 
doctrine of factum valet . 

§ 144B. In accordance with these rules, the principle of 
factum valet has been held to be ineffectual where the son 
was given or received by a mother who was destitute of 
the necessary authority (r), or where the boy taken in 
adoption was one whoso mother could not have been 
married by the adopting father (ir). It has been held to be 
effectual where a preferential relation has beam passed over 
in favour of the son of a stranger (,r), or where the limit of 
age fixed by the Dattaka Mimamsa has been exceeded (y) 
On the other hand the above principles give no help in a 
case where it is possible to hold different views on the 
question, whether a particular direction is, or is not so 
imperative as to be of the essence of an adoption. For 
instance, not only different Courts, but the same Court 
at different times, have disagreed as to the applicability of 
the doctrine of factum valet in cases of the adoption of an 
only son (z), or of a member of the superior classes, where 


(*) Ranaabai t . Bhagirtkibai , 2 Bom. 877 ; Narayan Babaji ▼, Nana Manohar 
Bom. H. C : , A. C. 158. 

(«>) Oopat narhar *. Hanmant Qaneth , 8 Bom, 278. 

(#) Vma Deyi v. Qokoolanund , 5 1. A. 40; S.C. 3 Cal. 587. 

<1f) (hng* Bahai v. Lekhraj Bingh, 9 Ail. 254. (z) Ante }$ 181— 188. 
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the prescribed religious ceremonies were omitted (a). Of 
course completely different considerations arise where a 
direct prohibition has been worn away by conflicting usage. 
Probably no Court except one governed by the authority 
of the Mayukha, and of the practices recognised by it, 
would give effect to the adoption of a married Brahman (6) . 

§ 145. Fifth, the evidence of an adoption. — There is no 
particular evidence required to prove an adoption. Those 
who rely on it must establish it like any other fact, whether 
they are plaintiffs, or defendants (c). In one respect they 
are in a favourable position ; that is in consequence of the 
peculiar religious views of Hindus. The probability is that 
a soilless Hindu will contemplate adoption ; and this proba- 
bility is increased if he is advanced in years, or sickly ; if 
he has property to leave behind, as regards which he would 
naturally wish for a lineal successor ; and still more if, from 
family dissensions, the person who would otherwise be his 
successor is a person whom he would not be likely to desire. 
In countries governed by the Mitakshara law the further 
circumstance would arise that his widow, supposing him to 
leave one, would be dependent for her maintenance on a 
collateral, perhaps a distant, member of the family. If, 
therefore, he was on affectionate terms with her, he would 
naturally wish to leave her in the more advantageous posi- 
tion of mother and guardian of an adopted son (d). Simi- 
larly, an opposite state of things, such as the youth of the 
adopting father, the probability of his having issue by his 
wife, or the like, would render the fact of the adoption 
unlikely (e). No writing is necessary; though, of course, 


{a) Ante § 143. (6) Dharma Dagu v. Ramkrishna Chimnnji , 10 Bom. 80. 

(c) Tarini Charan v. Saroda Suridari , 3 B. L. R (A.C. J.) 146; S. C. li 
Suth. 468 ; Hur Dyal Nag v. Roy Krishto , 24 Ruth* 107- 

(d) 1 Hyde, 249; Hnradkun v. Muthoranath , 4 M. I. A, 414; S C. 7 Sufcb. 
(P. C.) 71 ; where the P, C. reversed concurrent decisions of the Lower Courts, 
finding against the adoption ; 8oondur Koomaree v, Ghudadhur , 7 M. I. A. 64 ; 
8. C. 4 Suth. (P. C.) 116 ; Raghunadha v. Brozo Kishoro , 8 I. A. 177 ; 8. 0. 1 
Mad, 69 ; 8. C. 25 Suth. 291. 8ee as to force of presumption in favour of adop* 
tion, per Mitten', J., Rajendro Narain v. Saroda , 15 Suth, 648. Harman Chull 
Singh v. Noomar Qunsheam , 2 Kn., p. 220. 

<*) Mt, Sabitreea v. Sutnr Qhun, 2 S. D, 21 (26) ; affirmed, 2 So. 287, 
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in case of a large property, or of a person of high position, 
the absence of a writing would be a circumstance which 
would call for strict scrutiny, and for strong evidence of the 
actual fact (/). Nor is it even in all cases necessary to pro- 
duce direct evidence of the fact of the adoption ; where it 
has taken place long since, and where the adopted son has 
been treated as such by the members of the family and in 
public transactions, every presumption will be made that 
every circumstance has taken place which is necessary to 
account for such a state of things as is proved, or admitted, 
to exist (gr). 

§ 146. It has been held that a decision in favour of an 
adoption, in a suit in which it was in dispute, is prima facie 
evidence of the fact of the adoption, even as against persons 
who were no parties to the suit ( h ). It has even been hold 
that a valid regular judgment of a competent Court upon 
the status of an alleged adopted son is a judgment in rem , 
which is binding and conclusive as against the whole world, 
unless fraud, or collusion, can be made out ; and that a sum- 
mary adjudication of the same nature, though not conclusive, 
is prima facie evidence of the facts adjudicated upon, suffi- 
cient to throw the burthen of disproving the same upon the 
opposite party (i). But this doctrine is now over-ruled. 
The binding character of judgments of the Courts of India 
upon questions of personal status was exhaustively examined 
by Mr. Justice Holloway in a Madras case, where a decree 
upon a question of division was relied upon as a judgment 
in rem (k) } and later in a Bengal case, where the point 
decided in 3 Suth. 14, was referred to a Full Bench. It 
had been held upon the authority of that decision, where a 

{/) 2 Kn. 290 ; Ondy Kadaron v. Aroonachella , Mad. Dec. of 1857, p. 58. 

(g) Perkanh Chutider v. Dhunmonnee> H D. of 1853, 96 ; Nittianand v. Krishna 
Dyaly 7 B. L. R, 1 ; 8. O. 15 Suth. 300; Rajendro Nath r. Jogendro Nath, 14 
M. I. A. 67 } 8. C. 15 8utb. (P. C.) 41 ; Hur Dyed v. Roy Krishto t 24 Suth* 107 i 
8a6o Bevoa v, Nuboghun , 11 Suth. 380 : S. C. 2 B. L. E, Appx. 61. 

( h ) 8oetaram v, Juggobundoo , 2 Sato. 168. 

(i) Kistomonee v. Coll, of Moorshedabad , 8. D. of 1859, 550 1 Rajkristo v, 
Kiskoree, 6 Both. 14. 

(jfc) Yarakalomma v* Anakala s 2 Mad. H. C* 3?6, 8ee also Oopulayyan v. 
Raghupati Aiyyan, 8 Mad. H. C. 217* 
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reversioner bed brought a suit against a widow as heiress, 
to set aside alienations by her, and to establish his title m 
reversioner, and the Court had found that her husband bad 
been adopted, and therefore that the plaintiff was next heir, 
that this finding was conclusive against a person who was 
no party to that suit, and who denied the adoption. P«o- 
cock, C. J., after referring to Mr. Justice Holloway’s judg- 
ment, said, “ 1 concur with him entirely in the conclusion 
at which lie arrived ; viz., that a decision by a competent 
Court that a Hindu family was joint and undivided, or upon 
a question of legitimacy, adoption, partibility of property, 
rule of descent in a particular family, or upon any other 
question of the same nature in a suit inter partes, or, more 
properly speaking, in an action in personam , is not a judg- 
ment in rem or binding upon strangers, or, in other words, 
upon persons who were neither parties to tho suit nor 
privies. I would go further, and say that a decree in such 
a case is not, and ought not to be, admissible at all as evi- 
dence against strangers” (£). 

But though the decree itself might neither be conclusive, 
nor admissible, as evidence, the proceeding in which the 
decree took place might be very important. For instance, 
when the fact of any adoption at all having taken place 
was in dispute, it would be most important to show that 
the alleged adopted son had put forward his title as owner 
of, or interested in, the property, by preferring or defend- 
ing suits, or proceedings in the revenue or Magisterial 
Courts, relating to the property ; just as his failing to do 
so would be important the other way. Again if those who 
now denied his title were shown to have been cognisant 
of, or to have joined him in, such transactions, the evidence 
Would be still stronger in his favour. 


(1) Kanhya v . Radha Churn 7 Suth. 338 ; S. C. B. h. B. Sop. Vol. 662 t 
followed \\\ Jogtndro Deb v. Fnnmdro, 14 M, I. A. 367 ; S. 0. 11 B. L. R. 244 ; 
S' p « c l f at ^* ,ia Nachtar v. Rajah of Shivagunga , 9M. I. A. 589 ; 

Cl 1 Cal 280 * * » Jumoona Do ssya v. Bamasoonderai, 3 L A. 72, 84 j 8. 
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§ 147. Lapse of time may operate in two ways, first, Lap* of tkm 
as strengthening the probability of an adoption. Secondly, 
as barring any attempt to set it aside. In the first case it 
goes to show that the adoption was valid ; in the second 
case! it prevents the results which would follow from hold- 
ing that it was invalid. 

First, it is evident that where a length of time has a« evidence, 
elapsed since an alleged adoption, and that adoption has 
been treated by the family, and by the society in which the 
family moves, as a valid and subsisting one, this is in itself 
strong evidence of the opinion of those acquainted with the 
facts that everything had taken place necessary to a valid 
adoption. It is like that repute which is always so much 
relied on in cases of disputed marriage, or legitimacy (ra). 

But it is evident that the force of the testimony lies in 
repute prevailing through a long period of time, not 
upon the time itself. If, therefore, it appears that the 
adoption was kept a secret, or that being asserted on one 
side it was simply ignored on the other, and that no action 
was ever taken upon it, nor any course of treatment pursued 
in respect to the alleged adopted son, different from that 
which would have prevailed if no adoption had been set up t 
then there is no repute, and the longer the time during 
which such a state of things lasts the greater is the evi- 
dence against the adoption. 

Secondly , such repute can have no effect whatever when Where adoption 
the admitted facts show that there has been no valid adop- 
tion ; p.g ., in the case of the adoption of a sister's son by a 
Brahman, or of a son by a man who had one living, But 
there might be facts, or a course of dealing which, though 
they could not render the adoption valid, would prevent 
certain persons from disputing it. A bar of this sort would 
arise in two ways: 1, by way of estoppel; 2, by way of 
the Statute of Limitations. 


(«*> Rajendro Nath v. Joytndro Nath , 14 M. I. A. 6 7 ; 8* C. 15 8uth, <P. 0.) 
41 i 0 , C. 7 B. L, K. 216 j Anandrav v, Qanwh Eshvant, 7 Bom. H. 0« 

Appx, SB. 
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§ 148. First. — A merely passive acquiescence by one 
person in an infringement of his rights by another person, 
or in an assertion of an adverse right by another person, 
will not prevent the former from afterwards maintaining 
his own strictly legal right in a Court of law, provided he 
does so within the period of limitation fixed by the law. 
The reason is that the law gives him a specified period 
during which he may, if he choose, submit with impunity 
to an encroachment on his rights, and there is nothing 
inequitable in his availing himself of this period. But it is 
different if his acquiescence amounts to an active consent 
to conduct on the part of another of which he might justly 
complain. If by his own behaviour he encourages another 
to believe that he has not the right which he really pos- 
sesses, or that he has waived that right ; or if by repre- 
sentatations, or acts, he induces another to enter upon a 
course which he would not otherwise have entered on, or 
leads him to believe that he may enter on that course with 
safety, then he will not afterwards be allowed to assert any 
rights which are inconsistent with, or infringed upon by, 
that new state of things which he himself has been in- 
fluential in bringing about. And this is equally so whether 
the right he is asserting is a legal, or an equitable, right* 
For it would be unjust that after he had by his own conduct 
induced another to alter his position, he should afterwards 
be allowed to complain of the very thing which he had 
himself brought about (w). This doctrine has been applied 
in India to cases of invalid adoption. In one, the adoption, 
being that of a sister’s son by a Brahman, was held to be 
absolutely invalid. In another, in Western India, being 
the case of a Brahman adopted after upanayana and mar- 
riage, the Court declined to decide the question of invali- 
dity* In both cases they were of opinion that the objecting 


(n) Rama Rau v. Raja Rau, 2 Mad. H. C. 114 j Peddamuthulaty v. N, Timtna 
Reddy y tb. 270 ; Rajatt v. Baguva Chetti, \b. 428, where the English cases are 
examined* and the distinction between legal and equitable rights and the mode 
in which they are barred, is pointed out; Taruck Chunder t. Huro Sunfrut, 2? 
Sutb. 267. Indian Evidence Aot, § 115. 
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party waa ©stopped from disputing the adoption, since he 
had himself not only acquiesced in it, but in one case had 
encouraged it, and concurred in it, at the time it took place ; 
and in another had, by treating the adopted son as a mem- 
ber of the family, induced him to abandon the right in his 
natural family which he might otherwise have claimed (o). 
In a later case, however, the High Court of Madras, while 
admitting the general principle, limited its application to 
instances where one party had knowingly and intentionally 
produced upon the mind of t lie other a false belief as to 
some definite fact. Where all parties erroneously believed 
a particular adoption to be valid, no estoppel arose which 
would prevent a person claiming under the adopter from 
impugning its validity (]>). The application of this doctrine 
when so limited is peculiarly just in cases of adoption. 
Even if the invalidity of the adoption was such that the 
person adopted was not legally excluded from his natural 
family, he would necessarily bo driven to legal proceedings 
to effect his return into it ; he might be met by the Statute 
of Limitations, and so completely defeated ; or might find 
that from change of circumstances his position, when 
restored to his natural family, was very different from 
what it would have been if lie had never left it (q). It 
must, however, be remembered that estoppel is purely 
personal, and that it cannot affect any one who claims by 
an independent title, and who is not bound by the acts of 
the person estopped (r). 

§ 149. Secondly. — The Statute of Limitations will also 


(o) Gopalayyan v. Raghupatiayyan , 7 Mad. H. C. 250 ; 8adashiv v. Hari 
Morenkvnr , 11 Bom. H. C. 190; Ravji Venaynkrav v. Isakshmibai , 11 Bom. 881, 
396 ; Pillari Hetti v. Rama Laictthmama, Mad. Dec. of 1860, 92 ; Appuaxyan v, 
Rama Subbaiyan , Mad. Dec of 1860, o4. See Sukhbasi v. Guman , 2 All. 866 ; 
where it is not clear whether the Court meant to lay down that a valid adop- 
tion once made coaid not he cancelled, or that h person, who had once deliber- 
ately made an adoption, was estopped from asserting that it was originally 
invalid 

(p) Vishnu v. Krishnan , 7 Mad. 8. 

(o) Bee per cur. t Rajendro Nath v. Jojendro Nath . 14 M, I. A. 77 : S. O. 15 
Snth. (P. C.) 41 1 8. C. 7 B. L. B. 216. * 

(r) Lola Parbhu Lai v. Mylne, 14 Cal. 401. 

G 
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be a bar in some cases to an attempt to set aside a disputed 
adoption ; that is, it will bar a suit to recover property held 
under colour of an adoption. The important question here 
will be, from what time does the statute run ? The answer 
will be, from the time the party seeking to set it aside is in- 
juriously affected by it. Where a person would be entitled 
to immediate possession, but for the intervention of one 
claiming as adopted son, of course the statute must run at 
the very latest from the time at which the title to posses- 
sion accrues; because from this time, at all events, the 
possession of the adopted son must be adverse. But there 
are cases of greater difficulty, where an adopted son is in 
possession, but the person whose rights would be affected 
by the adoption is a reversioner, who is not entitled to im- 
mediate possession. An instance of this sort is the case of 
an adoption by a widow who is in as heir to her husband. 

•w 

§ 150. On this point there was a direct conflict of autho- 
rity. In several eases previous to 1869 it was held that 
the statute ran from the time at which the adopted son was 
put in possession as such, with the cognisance of those 
whose rights would be affected by his adoption, and in such a 
public manner as to call upon them to defend their rights (#). 
The whole series of authorities, however, was reviewed 
in a case which was referred to the decision of the Full 
Bench of the High Court of Bengal. There the ancestor 
died leaving a widow, who adopted in 1824, and survived 
him till 1861. In 1866 the suit was commenced by the 
daughter's son of the ancestor, who claimed the property 
alleging that the adoption was invalid. It was admitted 
that the adopted son and his son, the then defendant, had 
been in possession by virtue of the adoption since 1824. The 
plaintiff's suit was dismissed as barred by limitation. But 
this decision was reversed by the Full Bench, who held 
that the statute did not begin to run till the death of the 


(a) Bhyrub (Thunder v. Kalee Kishwur , S. D. of 1850, 869, followed in rations 
other oases which were examined in the one nett cited. 
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against the probability that the same statute would apply 
two different periods of limitation for a suit declaring the 
invalidity of an adoption, and a suit to recover possession 
of land founded on such invalidity. Should the same ques- 
tion arise under the new statute, the argument that a similar 
construction is to be placed upon it will be at least a plau- 
sible one (u). The Allahabad High Court, however, has 
recently expressed its opinion that § 118 of Act XV of 
1877 only applied to suits for a declaration of right, and 
that suits for possession of property were governed by a 
different period of limitation (r), and a similar decision 
has been still more recently given by the High Court of 
Calcutta («*). 

§ 151. It may be necessary to remark that neither the 
law of Estoppel nor the Statute of Limitations can make a 
person an adopted son if he is not one. They can secure 
him in the possession of certain rights, which would be his 
if he were adopted, by shutting the mouths of particular 
people, if they propose to deny his adoption ; or, by stop- 
ping short any suit which might be brought to eject him 
from his position as adopted. But if it becomes necessary 
for the person who alleges himself to have been adopted, to 
prefer a suit to enforce rights of which he is not in posses- 
sion, he would be compelled strictly to prove the validity 
of his adoption, as against all persons but the special 
individuals who were precluded from disputing it. 

§ 152. Sixth. — The Result of Adoption may be stated 
generally to be, that it transfers the adopted son out of his 
natural family into the adopting family, so far as regards 
all rights of inheritance, and the duties and obligations 
connected therewith. But it does not obliterate the tie oi 
blood, or the disabilities arising from it. Therefore, an 
adopted son is just as much incapacitated from marrying 

M Jagadamba Chowdhrani v. Dnkhina Mohurt , 13 I. A. 84, 94, —explaining 
Raj Bahadur v. Achumbit Lai, 6 I. A. 110 ; per curiam. 11 Bom., p. 396. 

(v) Basdeo v. Gopal , 8 All. 644. 

(w) Lai# Parbhu Lai v. Mylne, 14 Cal. 401. 
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in his natural family as if he had never left it. Nor can he 
himself adopt a person out of his natural family, whom he 
could not have adopted if he had remained in it. 

Questions of inheritance arise, fird ; where there is only 
an adopted son: secondly; where there is also legitimate 
issue of the adoptive father. Under the first head, succes- 
sion is either to the paternal line, lineally or collaterally, 
or to the maternal line. 


§ 153. Where there is only an adopted son, properly 
constituted, he is beyond all doubt entitled to inherit to 
his adoptive father, and to the father and grandfather and 
other more distant lineal ancestors, of such adoptive father, 
just as if he was his natural-born son (r). But there has 
been considerable discussion us to whether he was entitled 
to inherit to collaterals. A reference to the table of non- 
ship (//) will show that eight of the fourteen authorities 
referred to place the adopted son beyond the sixth in 
number. Now, all of these say that the first six sons 
inherit to the father, and to collaterals ; the last six only 
to the father. From this it is argued by those who rely on 
the eight, that he only succeeds lineally; by those who 
rely on the remaining six, that he inherits collaterally also. 
The real fact, of course, is that the two sets of authorities 
represent different historical periods of the law of adoption ; 
the former relating to a period when the adopted son had 
not obtained the full rights which he was recognized as 
possessing at a later period. The ] hit taka Chandrika as 
usual tries to make all the passages harmonise by saying: 
“In the same manner the doctrine of one holy saint that 
the son given is an heir to kinsmen — and that of another 
that he is not such heir — are to be reconciled by referring 
to the distinction of his being endowed with good qualities 


Lineal sucoes* 
aion. 


Collateral sue* 
coBaiou. 


(jp) Dattalut Miinamea, vi. § 3. 8 ; Dattak* Chandrika, v. 5 26, iii. §20 ; Gour- 
hulUtb v. Juggenoth, F. MacN. 160. 31 ok undo v. }iykunt i 6 Cal. 28#. Bir F. 
MacNaghteu was of opinion that an adopted hob it? Bengal was even in a better 
position than a naturni*bom son, us having an indefeasible right to his father’s 
estate, which a imtural-boru eon would not have. F. Maori. 167# 22$. 
quart ? 

<y) Ante , |66. 
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or otherwise,” and concludes the controversy by saying, that 
wherever a legitimate son would succeed to the estate of a 
brother or other kinsmen, the adopted son will succeed in 
the absence of such legitimate son ( 2 ). The Mitakshara 
follows Manu, who places the adopted among the first class 
of sons, and, of course, makes him a general and not merely 
a special heir, while it explains away the conflicting texts as 
being founded on the difference of good and bad qualities (a). 
The Dnyn, Bhaga on the other hand follows Devala, who 
has been supposed to make the adopted son only heir to his 
father, and not to collaterals (/>). But it seems that is a 
misapprehension. Devala no doubt enumerates the differ- 
ent sons so as to bring in the adopted son as ninth. But 
then lie goes on, “ These twelve sons have been propounded 
for the' purpose of offspring, being sons begotten by a man 
himself, or procreated by another man, or received for 
adoption, or voluntarily given. Among these the first six 
are heirs of kinsmen, and the other six inherit only from 
the father .' ” Now, if the words “the first six” refer, not 
to the original enumeration, but to the new arrangement 
by classes, the adopted son comes within the first six (r). 
Jaganatha, after appearing to rest the claim of an adopted 
soil to collateral succession upon endowment with transcend- 
ant good qualities, finally states tin* present practice to be 
“fora soli given in adoption, who performs the acts pre- 
scribed to his class, to take the inheritance of his paternal 
uncles and the rest” (<i). This is also the opinion of Sir 
F. MacNaghten, of Mr. A\ . M acN lighten, of Sir Thomas 
Strange, and of Mr. Sutherland (r). The right has also 
been affirmed by express decision, in two cases, the right 
of an adopted son to succeed to another adopted son was 
declared (/). In other eases, the adopted son was held en- 

U) D.ittukii Cbamlrika, v. § 2*2—24- («) Alitiiktdiarn, i. 11, § 30 — 34, 

(M Ibiya bliuga, x. § 7, 8. 

tet »Se«‘ 1). lib. x. 7, note, pet curiam; Fuddo Kumaree v. Juggut Kishore , 
5 Cal. 030. 

id) 3 Dig 270, 272 ; b\ MacN. 102. 

(•) *\MacN. f-'S, 132; 1 W, MacN.78; 2 W.JMacN. 187i 1 8tra. H. L.97; 
2 Stm. H, L. HO ; IS ut h. !Syn. 008, 077. 

(/) Shumckumier v. Naruyni , 1 S. D. 200 (279); affirmed 3 K». 55. (So 
much of this decision as allowed a second adoption to take place during the life 
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titled to share an estate of his adoptive fathers brother (g). 
In a later case, the adoptive son was held entitled to 
share in the property of one who was first cousin to his 
grandfather by adoption. And he takes exactly the same 
share as a legitimate son, when he is sharing with all other 
heirs than the legitimate son of his adoptive father (/*)• 
And so do his descendants, whether male or female' (i ) . 
In the latest case upon the point, the right of an adopted 
son was maintained to succeed to all his adoptive father’s 
sapimlas, whether the latter were related to the former 
through males only or through females (A). 


^ 1 54. Allot her tjuesf ion as to which t here was, till lately, 
a singular conflict of opinion, is as to ( he right of an adopted 
won to succeed to tin* family of his adoptive father’s wife, or 
wives. Vr 'nnt'i /m e one would imagine that lie must neces- 
sarily do so. The theory of adoption is that it makes the 
son adopted to all intents and purposes the son of his father, 
as completely as if lie had begotten him in lawful wedlock. 
The lawful son of a father is the son of all his wives, and 
would, therefore, 1 presume, bo the heir of all or any of 
them (/). And so it has been laid down that .sl son adopted 
by one wife becomes the son of all, and succeeds to the 
property of all (m). The same result must follow whore the 
son is adopted, not by the wife, but by the man himself. 
The authors of the DattakaChamlrika and Dattaka iVlnnamsa 
seems to lay the point down with the most perfect dearness. 
The former states that “ where there may be a diversity of 


Succession eJ?* 
parte maternfo. 


Native writer*. 


of the first adopted non must In* taken is had. But ,i not** sl it*** that, it wa« 
ronnideied ue yettlin# tin* right of mi adapted son to inherit from tin* uni littoral* 
of hi* adoptive father. / Gnu rhurree v. ML liuhinHurcf , I* S, 1). 20-3 ! 2501 ) ; Joy 
Chundro v. fihijrnb Clurudro S. D. **f !H10, 401. See al«o t he .1 wlffiijent, of 
Htibhovtr, J., m the Full Bench ea*«* of Ultra 07 tfnvd v A Hand Lnl , f> H. L. H. 
15 ; 8. <\ 13 Sutli. (F. B.) 40. 

( y) Lokenath v. Shamamond nr*(% S. I) of 1H58, 1803 ; Kuhenatk v. /Do* 
re^gobmd } *S. I), of 1850, 18; (Jut, mo pnrxhnd v. HuHhvhary % 8 J>. of 1860, i. 411. 

{h) Taramohvn v. Kripa 0 Sutli. 423. 

ft) 8. 1). of 1858, 1863 ; of 1850, IS. 

(Ir) Fudilo Kuwarcft v. Junyvt Ki/tfionj 5 Cal. 615 atfd. Sub nomine Ftidmu, 
Coomari v Cl. of Hard*, in P. C. 8 1. A. 220. 

(l) Muna t ix. § 183; Dattaka Mimamba, ii. § 60; Dattaka Cbandrikn, i, 
§ 23—26. 

(m) Tetncowree v. Dtnonath , 3 Sutli. 40. 
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also. But the text, if in force at all at present, seems to me 
to relate rather to informal than to wholly invalid adoptions, 
which would create no change of status (y). Where, how- 
ever, a legitimate son is born after an adoption, which was 
valid when it took place, the latter is entitled to share along 
with the legitimate son, taking a portion which is sometimes 
spoken of as being one-fourth, and sometimes as being one- 
third of that of tin* after-born-son Dr. Wilson says 

that the variance is only apparent, and that all the texts 
mean the same thing, //*:., that, tin* property should be 
divided into four shares, <>t which the adopted son gets 
one. That is to say, he gets one-fourth of the whole, or 
one-third of the portion of tin* natural-born son (a). What- 
ever may have been tin* original meaning of the texts, a 
difference of usage seems to have sprung up, according to 
which the adopted son takes one-third of tin* whole in 
Bengal, and one- fourth of the whole in other Provinces 
which follow Benares law (/>). Tin* Madras High Court, 
however, have' decided on the' authority of the Saras vati- 
Vilasa, that the fourth which he is to take is not a fourth 
of the whole, but a fourth of the share taken by t lie legiti- 
mate sou. Consequent Jy, the estate would be divided into 
five share's, of which he* would take* one*, and the legitimate 
sem the remaindeT. A similar construction has been put 
upem the* te*xts in Bombay (r). Namhi Pandita suggests a 
further explanation, that lie* is to take a quarter share ; he., 
a fourth of what lie would have taken as a legitimate son, 
that is to say a fourth of one-half, or one-eighth (d). 
Where there are* several after-born sons, of course the 
shares will vary according to the principle adopted. Sup- 
posing there were* two legitimate* sems, then, upon the 
principle laid down by Mr. MaeNaghteui, the* estate would 
be divided into seven shares in Benares, and into five 


ill) Dnt.tuka Mimnmsti, vi. § 1, 2; Dutf-aka Chnndi ilia, vi. § 3. 

(:) DaUuka Minntmsa, x. § 1 ; Dattaka Chandrika, v. § 1(>, 17 ; Mifcakshara, i. 
U. § 24, 25 ; Duva Bhaga, x. § 9 ; 3 Diif. 154, 179, 290; V. May., iv. 5, § 25 : 
2 W MacN. 184/ 

( n ) Wilson’s Works, v. 52. 

ib) D. K. S. vii. § 23; 1 W. MacN. 70; 2 W. MacN. 184; F. MacN. 137; 
Tnrmnohun v. Kripa Moyee, 9 Snth. 423; 1 Stm. H. L. 99. 

( c ) Ayi/ovu v. Niladntrhi , 1 Mad. H. 0. 45; W. & B. 373. 

(d) Dattaka Mimarnsa, v, § 40 ; Sutb. Syu. 07^. 
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shares in Bengal. According to the Saras vati-Vilasa it 
would be divided into nine shares, the adopted son taking 
one share in each case. According to Narnia l ‘audita ho 
would take one-twelfth (e). Among various castes in 
Western India the rights of the adopted son vary from one- 
half, one-third, and one-fourth, to next to nothing, the 
adoptive father being at liberty, on the birth of a legiti- 
mate son, to give him a present and turn him adrift (/). 

According to a text of Yriddha (iautama, an adopted Sudraa, 

and an after-born son share eqirally. This text is said in 

the Dattakn Chandrika to apply only to Stnlrns, and ijt 

the Dattaka Mimamsa it is explained away altogether, as 

referring to an after-born son destitute of good qualities, 

The High Court of Madras, following Mr. \Y. MacNughten 

and Sir Thomas Strange-, say it is in force among all 

Sudras in Southern India, and M. (iibolin says it is the 

9 

rule among all classes in Pondicherry. It is the rub' still in 
Northern Ceylon. Baboo Shamuchurn says that in Bengal 
tins rule only applies to the lower class of Sudras (<j ) . 

§ 156. A curious question, as to which I here has been a Rights of adopt 
decision in Calcutta (//), is, whether tin' inferiority of an titr'vith Si! 
adopted son for purposes of inheritance is limited to the tera l fl< 
case of the subsequent birth of natural sons to the adopting 
father, or whether it applies also for the benefit of tin* 
brothers of such adopting father and their issue. In the 
particular ease the pedigree was as follows ; — 


r~ 

u. 

! 


1 deft. 


i 


2 deft . 3 <Mr. 


I 

) 

t tl.-tt. 


\). 

Adopts 

Had Ini ( ’hum, 
pi. lint iff. 


The family was governed by Mitakshara law. The 


00 F. MacN. 15! ; 1 Mac S. 70; Jolly, W. 182. ij \ GuMe, 47, W>. 

(g) Dattaka Mimamaa, v. § 43 ; Dnftaka Chandriku, v, § 82 ; 1 Ktra. H. L. 
99 ; 1 W. MacN, JO, n ; 1 Gits 82 ; Tbesawateme, ii. § 2; V. Dtirp., 979. Nnja 
v. Subbaraya , 7 Mad. 253. A son-in-law in the Illntnm form, which is 

in n»e in some of the Tclugu-gpeaking districts of Madras takes an equal share 
with a natural-horn sou. Hanvtnantamma v. Kami tteddi) 4 M«d. VJl. 
ih) Raghubanand Dos# v, Sadhu Churn, 4 Cal. 425. 
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plaintiff sued for a partition after the deaths of A, B, 
C, and D, In the Original and Appellate Courts the only 
points taken were to establish that he was not entitled to 
any share. The defendants being defeated in this conten- 
tion urged an appeal to the High Court that his share 
would not be one-third but one-sixth. The High Court 
affirmed this view, relying upon the Datta Chandrika V. 
24 & 25. Mar kb y , J., pointed out that Mr. Sutherland’s 
translation of § 24 omitted some lines, and that the two 
sections really ran as follows: — “24. * Therefore) by the 

some relationship of brother and so forth, in virtue of 
which the real legitimate son would succeed to t lie estate 
of a brother or other kinsman, the adopted sou of the m me 
desert pt io)i obtains his due share. And in the event of the 
(investor harnuj other sotis f a < fraudson hy adojdion whose 
father is dead obtains the share of an adopted son. Where 
such son may not exist, ihe adopted son lakes the whole 
estate even. 1 The words in italics an* omitted by Mr. 
Sutherland. 


“There is no dispute between the parties to this appeal 
that this emendation of Mr. Sutherland's translation ought 
to be made. 


“ Paragraph 25 is as follows : — 1 Since it is a restrictive 
rule that a grandson succeeds to the appropriate share of 


his own father, the son given, where his adopter is the real 
legitimate son of the paternal grandfather, is entitled to 
an equal share even with a paternal uncle, who is also such 
description of son : therefore a grandson who is an adopted 
son may (iu all cases) inherit an equal share even with an 
uncle. This must not be alleged (as a general rule). For 
there would be this discrepancy where the father of the 
grandson were an adopted son, he would receive a fourth 


share : but the grandson, if he were such son (of him) would 
receive an equal share (with an uncle in the heritage of the 
grandfather) and accordingly, whatever share may be estab- 
lished by law for a father of the same description as himself, 
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to such appropriate share of his father does the individual 
in question (rtz., the adopted son of one adopted) succeed. 
Thus, what had been advanced only is correct. The samo 
rule is to be applied by inference to the great-grandson 
also/ The words, viz., ‘ the adopted son of one adopted’ 
do not occur in the original. But even if we strike out these 
words, and take tho two paragraphs according to their 
more correct version, they clearly enunciate that, upon 
partition, an adopted son ami the adopted son of a natural 
son stand exactly in the same position, and that each takes 
only the share proper for an adopted son, — half of tho 
share which he would have taken had he been a nut u rat 


son. 


The learned Judge then proceeded to deal with the objec- 
tion, that under Mitakshara law the plaintiff’s adoptive 
father D acquired by birth a vested interest in one-third 
of the estate, and that the whole of this interest descended 
to the plaintiff by right of representation. This lie answered 
by pointing out (p. 4‘>0), that, under Mitaksliara law no 
definite share vested in any member of t lie family so long 
as it remained joint, and that the share of each must be 
determined by the state of the family, and the position of 
each individual member at the time of partition. It then 
the sole adopted son of a natural-born son was only entitled 
to half the share that a natural-born son of the same father 
would have been entitled to, it made no difference that his 
father, if lie had sought for a partition earlier, would have 
obtained twice that share, and that the whole share so 
obtained would have descended to him. Jt came back again 
to the same question, what were his own personal rights at 
the time of partition. 


§ 157. The text of Vasishtha upon which all the author!- Caie discua«M 3 
ties rely is as follows (XV. 9) “ when a son has been 
adopted, if a legitimate sou be afterwards born, the given 
son shares a fourth part.” To which the author of the 
Dattaka Mimamsa adds (X. 1) “on the default of him 
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he is entitled to the whole.” That is to say, to the whole of 
the property of his adoptive parent. This is quite intelligi- 
ble. An adopted son is a substitute for a natural-son, and 
cannot come legally into existence if there is a natural son. 
But a man may adopt under the belief that he will never 
have a natural son, and find himself mistaken. Then 
justice is done by giving a larger share to the natural son, 
and a smaller to the son who would never have been adopt- 
ed, if it could have been foreseen how matters would really 
have turned out. But is there anything in the wording or 
principle of the rule to suggest that a person who has 
become by adoption the sole son of his adopter shall have 
his rights in the family diminished, because other legiti- 
mate sons have been born, not to his adopter but to the 
brothers of that adopter ? It is admitted that no authority 
can be found for such a position in the text of Vasishtha 
itself, or in any commentary except that of the Datta 
Clmndrika as cited. But the latter seems to me to bear a 
very different interpretation. Thu clauses 24 and 25 relate 
to the general rights of all adopted sons, not to the special 
position of an adopted son where there are after-born 
legitimate sons of his adoptive parent. The author is com- 
menting not only on the text of Vasishtha, but on texts of 
Mann and others, some of which lay down that an adopted 
son only inherits to lineals, others that ho inherits to lineals 
and collaterals also, lie reconciles these by the usual 
formula that a son with good qualities is meant in the 
latter ease 15d). It seems to me that § 24 merely states 
the general principle that, however distant from the com- 
mon ancestor, an adopted son has the full rights of an 
adopted son as such ; not merely of an adopted son who 
is driven to share with legitimate sons. The commence- 
ment of ^ 25 lays down explicitly that the adopted son of 
one natural son inherits equally with the natural born 
brother of such son. Then the author meets the question 
whether every grandson by adoption wonld inherit in the 
same manner. To this he answers, not necessarily* If an 
adopted sou himself adopted, then his son could take no 
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more than himself ; ».#».* if there were legitimate sons along 
with the first adopted son he himself would only take one* 
fourth* and therefore his son by adoption could take no 
more. Or as the Smriti Chandrika expresses it u the indi- 
vidual in question (an assumed grandson by adoption) will 
only take whatever share may be established for a father 
of the same description as himself” (a son by adoption). 
What share that is would depend upon whether legitimate 
sons were afterwards born to the first adopting father or 
common ancestor. If there were he would only take one- 
fourth, and his son, whether natural or adopted, could 
take no more. 


§ 158. When the legitimate and adopted son survive the 
father, and then the legitimate son dies without issue, it has 
been held in Madras that the adopted son takes the whole 
property by survivorship (/). Of course, it would be 
different in Bengal, if the legitimate son left a widow, 
daughter, &c. 


Survivorship. 


§ 159. By adoption tin* boy is completely removed from 
his natural family as regards all civil rights or obligations. 
He ceases to perform funeral ceremonies for those of his 
family for whom lit* would otherwise have offered oblations, 
and he loses all rights of inheritance as completely as if he 
had never been born ( k ) . And, conversely, his natural 
family cannot inherit from him (/), nor is lie liable for their 
debts (in). Of course, however, if t lit* adopter was already a 
relation of the adoptee, tin* latter by adoption would simply 
alter his degree of relationship, and, as the son of his 


Hemovu.1 from 
uni urui fit mily 


(t) 1 Mad. H. 0. 4l\ note. 

i/td Mauu, ix. 142; Dattuka Mimainna, vi. £ G — 8; Dattuka Chundriku, ii . 
§ 18—20 ; Mitakshara, i. 11, § 32 ; V. May., iv. 5, § 21 See ro afra t 1 Otb. go, as 
to Pondicherry. In parts of the Ptmjub the rights of the adopted non in Ijm 
natural family take effect if bin natural father dies without leaving legitimate 
sons. Punjab Customary Law, 111. 83. A non-in-law, affiliated by the Custom of 
lllatom which prevaila among Home claaaee of Sudnta in Madras, does not lose his 
rights in hia natural family. B/darami v. Pern, 6 Mad. 207; Hanumantatnma 
v. Rami Reddi } 4 Mad. 2/2. 

(2) 1 W. MacN. 09; Rayan v. Kyppavayyangar, 1 Mad. H. O, ]80. 

(tn) Pranvullubh v Deocriatin , Bom, SeL Rep. 4 ; Kaaheepershad v. 

dthur,4N..W. P. (8. D.) 
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adopting father, would become the relative of his natural 
parents, and in this way mutual rights of inheritance might 
still exist. The rule is merely that he loses the rights which 
he possessed, qua natural son. And the tie of blood, with 
its attendant disabilities, is never extinguished. Therefore, 
he cannot after adoption marry any one whom he could 
not have married before adoption (n). Nor can he adopt 
out of his own natural family a person whom, by reason of 
relationship, he could not have adopted had he remained 
in it (a). He is equally incompetent to marry within his 
adoptive family within the forbidden degrees (yd* 


Caae of cun of 
two father*' 


§ 160. An exception to the rule that adoption severs a 

son from his natural family exists in the case of what is 

called it ilinjamuxhyayana, or son of two fathers. This term 
has a two-fold acceptation. Originally it appears to have 
been applied to it son who was begotten by one man upon 
the wife of another, but for and on behalf of that other. 
He was held to be entitled to inherit in both families, and 
was bound to perform the funeral oblations of both his 
actual and his fictitious lathers (//). This is the meaning in 
which the term is used in the Mitakshara, but sons of this 
class are now obsolete (r). Another meaning is that of a 

son who has been adopted with an express or implied 

understanding that he is to be the son of both fathers. 
This again seems to take place under different circum- 
stances. One is what is called the Auitija y or temporary 
adoption, where the boy is taken from a different yotra , 
after the tonsure has been performed in his natural family, 
lie performs the ceremonies of both fathers, and inherits in 
both families, but his soil returns to his original gotra (#). 
This form of adoption seems now to be obsolete. At all 


00 l)ut taka Mimiunsu, vi. § 10; Duttuka Chandrika, iv. § 8 : V. May., iv. 5, 
§ 30 . 

((») Mantua M' v. Vppon, Mad. Dec. of 1858, p. 11/. 

(p) Uuttaka Minmuisa, vi. § 25, 38. 

Op BaudWayuua, ii. 2, § 12; Namda, 13, § 23; Duttaka Cbaudiika, ii. § 35. 
O') Mitakshara, i. 10; 2 Stra. 11. L. 82, 118- 

(a) 2 8iru. 11. L. 120; 1 W. MacN. 71. 8ee ftitwah of Pandits in 8 hums here 
v. JJilraj,2 8. D. UiO (210) ; Dattaka Mimamsa, vi. §41— 43 ; DattakaChandtika, 
ii § 3/ • 
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events I know of no decided case affirming its existence* 
Another case is that of an adoption by one brother of 
the son of another brother. He is already for certain 
purpose considered to be the son of his uncle. When he 
is the only son, the law appears to reconcile the conflicting 
principles that a man should not give away his only son, 
and that a brother's son should be adopted, by allowing 
the adoption, but requiring the boy so adopted to perform 
the ceremonies of both fathers, and admitting him to 
inherit to both in the absence of* legitimate issue. It is 
stated by Mr. Strant/r in his Manual that the ilmjainufth ifa- 
ijana in this sense also is obsolete. And so it was laid 
down in one Madras case. But the weight <>f authority in 
opposition to that statement seems to be overwhelming (/). 
Among the Nambudri Brahman" of the West (’oast 42) 
the dir ifa mu, sit j/a \\a nu form prevails generally without any 
special circumstances, a> the ordinary incident of an adop- 
tion (u). 


§ 1(51. Where a legitimate son is born to the natural Aftpv.bom aon 
father of a (hryamnsh ya t/nna , subsequently to the adoption, 
the latter takes half the share of the former; if, however, 
the legitimate son is born to the adopting father, the* 
adopted son takes half the share which is prescribed by 
law for an adopted son, exclusively related to his adoptive 
father, where legitimate issue mav be subsequently born to 
that person (r), that is half of one-fourth or one-third, 
according to the doctrines of different schools (§ loo). 

The Mayukha, however, seems only to allow him to inherit 
in the adoptive family, if there are legitimate sons subse- 
quently born in both, and then gives him the share usual 
in such a case where the adoption has been in the ordinary 
form, that is, one-fourtli or one-third (ir). It lays down no 


(O Sfcra. Mau. § 99; Mail. Dec. of 1859, p. 81 ; Dattuka Clumdrika, v. § 33 ; 
V. Mhv-, iv. 5, § 22, 25; Dattak.i Mimamsa, vi. § 84—36, 47, 48. Ana hoc 
authorities cited ante , § 132. Mr, V. N. Mandlik says that whatever the theory 
may be, such adoptions are in practice obsolete, p. 500. tn the N. W. Pro. 
vinces adoptions of this character are said to be very common, dolly, Loot. 160. 
00 11 Mad. 167, 178. (>*) Dattaka Chandrika, v. § 33, 34. 

(U') V. May., iv. 5. § 25. 
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rule for the case of legitimate sons arising in one family 

only. 

Origin of rule. § 162. It is probable that the rule which deprived an 

adopted son of the right to inherit in his natural family, 
originated, not from any fiction of a change of paternity; 
but simply from an equitable idea, that one who had been 
sent to seek his fortunes in another family, and whose ser- 
vices were lost to the family in which he was born, ought 
not to inherit in both. This is the view taken of the matter 
in the Punjab, where it is said that if the natural father dies 
without heirs, the village custom would be in favour of the 
child's double succession (</■). In Pondicherry, a boy, not- 
withstanding adoption, preserves his rights of inheritance in 
his natural family, if he has not found a sufficient fortune in 
Ids acquired family, and in all cases if his natural father and 
brothers have died without issue. This doctrine, however, 
is based not upon any special usage, but upon the view 
which the French jurists luive taken of the Hindu texts ( y ). 
The Thrsau'ulrmr merely states that “an adopted child, 
being thus brought up and instituted as an heir, loses all 
claim to the inheritance of his own parents, as lie is no 
•longer considered to belong to that family, so that he may 
not inherit from them.” It is not stated whether his right 
would revive if there were no heirs in his natural family. 
But lie only forfeits rights to t lie extent to which lie acquires 
others ; therefore, if Ids adoption is only by the husband, lie 
continues to inherit to his natural mother; if it is only by 
the wife, lie continues to inherit to his natural father (v) . 

§ 163. A question of very great importance, which seems 
plain enough in theory, but which appears to be still unset- 

Effect of an in- tied, is as to the effect of an invalid adoption. Prirnd facie 

valid adoption. ... . * , •, n , , , 

one would imagine that it would comer no rights in the 

adoptive family, and take aw r ay no rights in the natural 


(x) Punjab Oust., 81. Punjab Customary Law, III. 83. 

(v) 1 Gib. 95, citing D at taka Mimamsa, i. § 31, 32 ; vi. § 9 ; Mitakskara, i. 30, 
§ I note, | 32, note. 

(?) Thesuwalome, ii. § 2. 
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family. The claim to enforce rights in the former family, 
or to resist them in the latter, must depend upon a change 
of statu#) and if the adoption, upon which such change 
depended, were invalid, it would seem as if no change 
could have taken place. But there certainly is much 
authority the other way. I have already (§ 126 ) noticed 
the texts which award maintenance t<> a son adopted out of 
an inferior class, and suggested that they arc merely a 
survival from a time when such adoptions wore* in fact valid, 
though less efficacious than others (a). A text is also 
ascribed to Mami which lays down that “ He who adopts a 
son without observing the rules ordained, should make him 
a participator of the rites of marriage, not a sharer of 
wealth.” This text seems to be interpreted as applying to 
a person who makes an adoption without observing the Madras, 
proper forms (/>). Sir Thomas Htramja cites those texts, as 
establishing that a person may be adopted under circum- 
stances which will deprive him of his rights in one family, 
without entitling him to more than maintenance in the other. 

But lie questions the proposition in a note*, and refers to 
Mr. Sutherland as being of opinion that if the adoption 
were void the natural rights would remain (y). fn one 
old ease the pandits of the Sudr Court of Madras laid it 
down, that an adoption of a married man over thirty 
years of age, and with three children, was invalid, but 
that he was entitled to maintenance in the family of his 
adopting father. The proposition was cited before the 
High Court, and approved of. Tin* approval, however, 
was extra-judicial, as the High Court considered that, they 
were bound by former decrees to treat the adoption as 
valid, and actually awarded the plaintiff his full rights as 
adopted son (d). In a later case, where a boy had been 
adopted by a widow without any authority, it was held 
that the adoption was wholly invalid, and gave the boy no 
right to maintenance. The Court said : “ in reason and 


(a) See per cur. Bmvaui v. Ambubay, 1 Mh<1. II, 0. I . 

{b) D&ttaka Mimamsa, v. % 45: Dnttaku Cliandrika, ii. § 17 ; vi. § 3. 

(c) I Stra, ti, L. 82. (d) Ayyavu r. Siladatchi, 1 Mad, H. C. 45, 
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good sense it would hardly seem a matter of doubt that 
where no valid adoption, in other words, no adoption, 
has taken place, no claim of right in respect of the legal 
relationship of adoption can properly be enforced at law / 1 
The Court also expressed their opinion that the natural 
rights of the plaintiff remained quite unaffected (e). 


§ 164. In Bengal the case has twice arisen incidentally, 
though in neither instance in such a manner as to require 
a decision. In the first case, which was before the 
Supreme Court, Colrih *, C. -J., said, “ It has been said on 
one side and denied on the other (neither side producing 
either evidence or authority in support of their contention) 
that a Dattaka , or son given, would forfeit the right to 
inherit to his natural father, even though he might not, for 
want of sufficient power, have been duly adopted into the 
other family. This proposition seems to be contrary to 
/ reason, but for all that may be very good Hindu law. 
But from the enquiries we have made, we believe the true 
state of the law on the subject to be this. There may 
undoubtedly be cases in which a person, whose adoption 
proves invalid, may have forfeited his right to be regarded 
as a member of his natural family. In such a case some of 
the old texts speak of him as a slave, entitled only to 
maintenance in the family into which he was imperfectly 
Depend^oDfPer. adopted. But one very learned person has assured me, 
temoiiies. that ||i e impossibility of returning to his natural family 

depends, not on the mere gift or even acceptance of a son, 
but on the degree in which the ceremonies of adoption have 
been performed ; and that there is a difference in this 
respect between Brahmans and Sudras. A Brahman being 
unable to return to his natural family if he has received 
the Brahmanical thread in the other family; the Sudra, if 
not validly adopted, being able to return to his natural 
family at any time before his marriage in the other family. 


(e) Bawnni v. Ainbabay^ 1 Mad. H. C. 568. 
taknhmappa v. Ramava, 12 Boro. H. C., p. 597. 


Approved by Westropp f 0, J, 
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Even if it be granted that a person, merely because he is 
a DattaJca, or son given, apart from the performance of any 
further ceremony, becomes incapable of returning to his 
natural family, that rule would not govern the case of an 
adoption that was invalid because the widow had not power 
to adopt. For to constitute a Dattaka , there must be both 
gift and acceptance. A widow cannot accept a son for her 
husband unless she is duly empowered to do so, and, there^ 
fore, her want of authority, if it invalidates the adoption, 
also invalidates the gift” (/). 

§ 165. In the above passage, the words “ ceremonies Buie vuggefited 
after adoption” ought apparently to be substituted for the 
words “ ceremonies of adoption.” The principle of the 
rule suggested seems to be, that a man cannot take his 
place in his natural family unless the essential ceremonies 
have been performed in it, and that if performed in a wrong 
family, they cannot be performed over again in the right 
one. But that where no such ceremonies have followed 
upon the adoption, he can return, if there has not been a 
valid giving and receiving. Where there has been a valid 
giving and receiving, then, apparently, he could not return, 
even though, in consequence of some other defect, the 
adoption may have been so far invalid, as not to invest the 
person taken with the full privileges of an adopted son. 

§ 166. In the other Bengal case, the Court refund to 
enforce specific performance of a contract to give a boy in 
adoption in consideration of an annuity. They said that 
this would be a Kritaka adoption which is now invalid, 
therefore that the contract, “ if it were capable of being 
carried out, and were recognized by the Court, would in- 
volve an injury to the person and property of the adopted 
son, inasmuch as if it could be proved that the boy was 
purchased and not given, it is very probable that the adop- 
tion would be set aside ; and if such adoption were set asido, 

(/) Srtemutiy Rujcoomoret y. Noboswmar, 1 Bind., 187) S. 0. Swat. Mb 
Slot#* 1 9 
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he would not only lose his status in the family of his adopt* 
ing father, but also lose his light of inheritance to his 
natural parents” { g ) . In this case there would have been 
a complete giving and acceptance. But if the mode of 
doing so had ceased to be lawful, it is difficult to see how 
there could be a valid giving and acceptance, any more 
than if the son had been a self-given or a castaway. It 
may be suggested whether the whole theory of imperfect 
adoptions is not a relic of the times when some sorts of 
adoption were falling into disfavour, though still practised 
and permitted. The view taken by the Madras High 
Court, that an adoption must either be effectual for all 
purposes, or a nullity, has the merit of being practical and 
intelligible, while doing substantial justice to all parties. 


Validity of gift 
to a persou 
who«e adoption 
i$ invalid. 


§ 167. The validity of an adoption often becomes material 
as determining the validity of a gift or of a bequest. Sup- 
pose a gift made to a person who is believed to be an 
adopted son, but whose adoption turns out to be invalid ; is 
the gift to fail or to stand good? The answer to this 
question does not depend upon any special doctrine of Hindu 
law, but upon general principles applicable to all similar 
cases. Where a gift is bestowed upon a person who is 
described as possessing a particular character or relation- 
ship, the gift may be to him absolutely as ail individual, 
the addition of his supposed character or relationship being 
simply a matter of description. In this case, if the identifi- 
cation is complete the gift prevails, though the description 
is incorrect. For instance a bequest to Charles Millar 
Standen and Caroline Elizabeth Standen, legitimate son 
and daughter of Charles Standen. It appeared that they 
were really illegitimate, but their claim was supported (k), 
So where a will was to this effect, “ I declare that I give 
my property to Koibullo whom I have adopted. My wives 
shall perform the ceremonies according to the Sbastras and 


(a) Eahmt Kishor v. Hum Chandm, 18 B. L B. } App^i2\ S.C*2lSutli.881. 
W Standen v, Standen , 2 Vvs, Juu. 5S0. 
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briug him up.” Then followed a clause showing that no 
other adoption was to be made till after his death. It was 
held in the Privy Council that even if the widows never 
performed the contemplated ceremonies, or performed them 
ineffectually, the bequest was valid (t). So a foster child, 
that is, one who has been taken into the family of another, 
nurtured, educated, married and put forward in life as his 
eon, but without the performance of an actual adoption, 
does not obtain any rights of inheritance thereby (A*). But , 

a gift made to such a person by his foster-father, if in other 
respects valid, will not be made void, merely because ho 
was under the mistaken belief that the foster-son would be 
able to perform his funeral obsequies (/). 

§ 168. Again a gift may be made to a person who is Gift to a sup* 

-i j « t , poaed relation, 

supposed to possess some special relationship, m such a ag*uob. 

manner that the existence of the relationship is a condition 
precedent to the coming into operation of the gift, or is an 
essential limitation as determining the person who is to 
benefit by it. Here if the relationship does not exist the 
gift cannot take effect. A Hindu made an adoption under 
circumstances which w ere held not to justify him in making 
any adoption. At the same time he executed in favour of 
the boy so adopted an anyikar-jiatra, which, after reciting 
the adoption, provided as follows : “ I authorize you by this 
angikar-patra to offer oblations of water and pinda to me 
and my ancestors after my death, by virtue of your being 
my adopted son. Moreover you shall become the proprietor 
of all the movable and immovable properties which I own 
and which I may leave behind.” The Judicial Committee 
held that the gift failed with the adoption, as it was evi- 
dently the intention of the donor to give his property to 
the boy as his adopted son, capable of inheriting by the 
adoption (m). So where a testator left an annuity to his 


(i) Ridhnomoni Debya v Saroda Per&had , 3 I. A. 258; 8. C. 26 6utb. 91. 
ik ) t H. h. Ill, 118 ; Bteele, 184} Bhimana v. Tayappa, Mad. Dec. of 

1861* 124. 

(i) Abhachari v. Hamachendrayya , 1 Mad. H. C. 393 

(m) Fanindra Deb v. Rajeswar Daev, 12 1. A. 72 ; S. C» H Cal* 463 ; Doorya 
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wife, “ So long as she shall continue my widow and un- 
married.” After the date of the will, and before his death 
she obtained a divorce a b initio on the ground of nullity of 
marriage. It was held that she could not take the annuity, 
as it was only capable of being held by a person who 
occupied the position of widow of the testator (n). 


Whtre relation* 

•hip i« a motive, , . 

but not the posed character of the donee is the motive, but not neces- 

aMeocepf the sarily the only motive, for the disposition in his favour. 

If a man makes a gift to one whom he erroneously supposes 
to be his son or his wife, he does so, partly because it is 
his duty to provide for such near relations, partly because 
feelings of affection have arisen in reference to them. 
Here the gift will be valid though the relationship never 
existed ; a fortiori if the relationship had existed at the 
time the gift was made, though it had ceased before the 
gift came into effect (o). Where however “a legacy is 
given to a person under a particular character which he 
has falsely assumed, and which alone can be assumed to be 
the motive for the bounty, the law will not permit him to 
avail himself of it, and therefore he cannot demand the 
legacy.” Hence a bequest to a person who had fraudu- 
lently induced the testator to contract a bigamous marriage 
with him or her, the testator being ignorant of the facts, 
is invalid (/?), 

$ 170. The case of an adoption made by a widow to her 

husband, after her husband's death, raises special consider- 
ations, owing to the double fact that the person adopted 
has in general a better title than the person in possession, 
while on the other hand the title of the person so in pos- 


Adoption by 
widow i 


169. An intermediate state of things is where the sup- 


Snndari v. Surendra Keshav, 12 Cal. 680- Karsandas v. Ladkavaku t 12 Bout. 
186. Skamavahoo v. Jhvarkadae , ib. 202 j Patel Vandravan Jekisan v. ManilaL 
15 Bom., p, 673. 

(n) Iu re Boddingion t 22 Ch. D. 697, a$d n 25 Cb. D. 685. 

(o) Be Boddingtxm ub. sup. Bullnorev. Wyntet\ 22 Ch. I). 619; Wilkinson 
v. Joughin , 2 Kq. 319. See however, re Momsson, 40 Ch. D. 80. 

5 Myl. & Cr. 150, following Kennel v. Abbott. 4 
Y#«. 802 ; Wilkinson v. Joughvi t ub, «up. 
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lewaion has been a perfectly valid title up to the date of 
adoption. Questions of this sort arise in two ways. First, 
srith regard to title to an estate ; secondly , with regard to 
the validity of acts done between the date of tho husband's 
death and the date of adoption. 

§ 171. It has already been pointed out (g) that a widow 
with authority to adopt cannot be compelled to act upon it 
unless she likes. Consequently, the vesting of tho inherit- , ^ 

unco cannot be suspended until she exercises her right. 

Immediately upon her husband's death it passes to the next 
heir, whether that heir be herself or some other person, and 
that heir takes with as full rights as if no such power to 
adopt existed, subject only to the possibility of his estate 
being devested by the exercise of that power. But as soon its effect, 
as the power is exercised, the adopted son stands exactly in 
the same position as if he had been born to his adoptive 
father, and his title relates back to the death of his father 
to this extent, that he will devest the estate of any person in 
possession of the property of that father to whom he would 
have had a preferable title, if he had been in existence at 
his adoptive father’s death. One of the most common cases 
is an adoption by a widow, who is herself heir to her hus- Devest* estate 
band. The result of such an adoption is that her limited 
pstate as widow at once ceases. The adopted son at once 
becomes full heir to the property ; the widow’s rights are 
reduced to a claim for maintenance ; and if, as would gener- 
ally happen, the adopted son is a minor, she will continue 
to hold as his guardian in trust for him (r). Where there 
are several widows, holding jointly, one who has authority 
from her husband to adopt would, of course, by exercising 
it, devest both her own estate and that of her co-widows. 

And in the Mahratta country, where no authority is required, 

( q> Ante , $ 107. 

(r) Bhurm Das Pandey v. Mt. Shama Soondri, 3 M. I. A. 229 j 8. C, 6 Both. 

(P. C.l 43. Of coarse, the adopted son does not take any of the property which 
it held by the widow as her Stridhana , W. A B. 1174. The doort in award- 
inf the property to the adopted son will take all necessary steps for determining 
and securing the maintenance of the widow. Vrandivanda* v. Yamunabai* 12 

to . H. C, 299 ; Javir,abai v. Raychand , IS Bom* 228. 
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it i* held that the elder widow may of her own accord adopt, 
and thereby destroy the estate of the younger widow, with* 
out obtaining her consent. The Court said, “ It would seem 
to be unjust to allow the elder widow to defeat the interest 
of the younger by an adoption against her wish. But, on 
the other hand, if the adoption is regarded as the perform- 
ance of a religious duty aud a meritorious act, to which the 
assent of the husband is to be implied wherever he has not 
forbidden it, it would seem that the younger widow is 
bound to give her consent, being entitled to a due pro- 
vision for her maintenance, and if she refuses, the elder 
widow may adopt without it” (*). it was not decided, but 
it seems to be an inference from the language of the Court, 
that they did not think the junior widow would have had the 
same right. Of course, an adoption would a fortiori devest 
all estates which follow that of the widow, such as the 
right of a daughter, or a daughter's son (/). 


or of inferior 
heir. 


Estate of pre- 
ferable heir not 
devested. 


§ 172. An adoption will equally devest the estate of one 
who takes before the widow, provided he would take after 
the son. For instance, where, in the Madras Presidency, 
an undivided brother succeeded to an impartible Zemindary 
in Berhampore, on the decease of his brother, the last 
holder, it was held that his estate was devested by an adop- 
tion made by the widow of the latter after his death, and 
under his authority (u). On the other hand, if the estate 
has once vested in a person who would have had a prefer- 
able title to that of a natural-born son, an adoption will 
not defeat his title or that of his successor, whether male 


(#) Rnkkmabai v. Radhabai, 5 Bora. H. C. (A, C. J.) 181 1 192. Per curiam , 
18 Oai. p. 74. See post , § 1 77* 
ft) Ramkishen v. Mt. Sri Mutes, 8 S, D. 867 (489). 

(u) Rayhunadha v. Proto Kishoro, 8 I. A- 184; S. C. 1 Med. 69; 8. C. 28 
Sixth. 291. The facts of this case seem to have been misunderstood by the High 
Court of Bengal, in Kally Prosonno v. Goconl Chuuder, post, § 179, where they 
say (2 Cal. 809), “The property in dispute in that case was not a joint family 
property, and the surviving members of the joint family-unjustly took possession 
of it, by exeluding the widow of the owner , who was entitled by the Mitaksham 
law to succeed to it. 4 * The property was mint though impartible, and it was 
Admitted that, as the brothers were undivided, the widow had no right to 
anything beyond maintenance. Surtndrn N widen v. Sailaja, 18 Cat 388, p. 
898; Atondakini v, Adinutk Hey, it. 69; Chandra v, G&jrabai, 14 Bom. 46$. 
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op female, unless the successor be herself the widow who 
makes the adoption. Both branches of this rule are illus- 
trated by decisions of the Privy Council. In the first case, 
&our Kisliore, a Zemindar in Bengal, died leaving a widow 
Ohundrabullee, and a son, Bhowanee. Previous to his death 
he executed a document whereby he directed his wife to 
adopt a son in the event of failure of her own issue. 
Bhowanee succeeded to the Zemindary, married, came to 
full age and died, leaving no issue, but a widow, Bhoobun 
Moyee. Chundrabullee then adopted Ram Kisliore under 
her authority. He sued the widow of Bhowanee for the 
estate. It will be remembered that under the law of 


ChuurftbttlWtt 

cn»e. 


■*< ' 



Bengal a widow is the heir of her husband, dying without 


issue, even though he has an undivided brother. The 
Judicial Committee held that the plaintiff’s suit must, bo 
dismissed, since bis adoption gave him no title that was 


valid against Bhowance’s widow. 


Thov said, “ In this 


case Bhowanee Kisliore had lived to an age which enabled 


him to perform, and it is to bo presumed that he had per- 
formed, all the religious services which a son could perform 
for a father. He had succeeded to the ancestral property 
as heir: lie had full power of disposition over it ; he might 
have alienated it: he might have adopted a son to succeed 
to it if he had no male issue of his body. He could have 
defeated every intention which his father entertained with 


respect to the property. On the death of Bhowanee Kishore, 
his wife succeeded as heir to him, and would have equally 
succeeded in that character in exclusion of his brothers, if 


he had had any. She took a vested (‘state, as his widow, 


in the whole of his property, ft would be singular if a 
brother of Bhowanee Kisliore, made such by adoption, 
could take from his widow the whole of his property 
when a natural-born brother could have taken no part. 
If Ram Kishore is to take any of the ancestral property, 
he must take all he takes by substitution for the natural- 
bom son, and not jointly with him. Whether under his 
testamentary power of disposition (Jour Kiahore could 
have restricted the interest of Bhowanee in his estate to a 


rt/i 
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life interest, or could have limited it over (if his son left no 
issue male, or such issue male failed) to an adopted son of 
bis own, it is not necessary to consider; it is sufficient to say 
that he has neither done, nor attempted to do, this. The 
question is, whether, the estate of his son being unlimited, 
and that son having married and left a widow his heir, and 
that heir having acquired a vested estate in her husband's 
property as widow, a new heir can be substituted by adop- 
tion, who is to defeat that estate, and take as an adopted 
son what a legitimate son of (lour Kishore would not have 
taken. This seems contrary to all reason, and to all the 
principles of Hindu law, as far as we can collect them. It 
must be recollected that the adopted son, as such, takes by 
inheritance and not by devise. Now the rule of Hindu law 
is, that in the case of inheritance, the person to succeed 
must be the heir of the last full owner. In this case 
Bhowanee Kishore was the last full owner, and his wife 
succeeds, as his heir, to a widow's estate. Ou her death 
the person to succeed will again be the heir at the death of 
Bhowanee Kishore. If Bhowanee Kishore had died unmar- 
ried, his mother, Chundrabnllee, would have been his heir, 
and the question of adoption would have stood on quit© dif- 
ferent grounds. By exercising the power of adoption, she 
would have devested no estate but her own, and this would 
have brought the case within the ordinary rule ; but no 
case has been produced, no decision has been cited from 
the text books, and no principle has been stated, to show 
that by the mere gift of a power of adoption to a widow, 
the estate of the heir of a deceased son, vested in posses- 
sion, can be defeated or devested" (r). 

§ 173. The case suggested by their Lordships at the 
close of the above quotation, was the case which actually 
came before them for decision in 1876. There a Zemindar 
Guntur cast. in Guntur in the Madras Presidency died, leaving a widow* 

an infant son, and daughters. The son was placed in 

Moyee \\ Ram Kishore, 10 U. I. A. *79, 810 ; S, 0. Sutb. 
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possession, bat died a minor, and unmarried. His mother 
was then placed in possession, and adopted a son, without 
any authority from her deceased husband, but with the 
consent of all the husband's sapindas. This was before the 
decision in the Ramiiaad case ($ 109), and the Government 
refused to recognize the adoption, and the adopted son 
was never put in possession. On the death of the mother, 
the Collector placed the daughters in possession, apparently 
treating the heirship as one which had still to be traced to 
their father, the last full -aged Zemindar. The Madras 
High Court treated the adoption as invalid, on grounds 
which have been already discussed. On appeal, the Privy 
Council maintained the adoption, and the right of the 
adopted son to take as heir. They held that in the Madras 
Presidency the consent of the sapindas was as efficacious 
for the purpose of enabling a widow to adopt in lieu of a 
son who had died without issue, as it admittedly was where 
there never had been issue at alb As to the effect of the 
adoption they proceeded to say, “ If, then, there had been 
a written authority to the widow to adopt, the fact of the 
descent being cast would have made no difference, unless 
the case fell within the authority of that of Chundrabullee, 
reported in 30 Moore, in which it was decided, that the 
son having died leaving a widow in whom the inheritance 
had vested, the mother could not defeat the estate which 
had so become vested by making an adoption, though in 


pursuance of a written authority from her husband. That 
authority does not govern tin* present ease, in which the 
adoption is made in derogation of the adoptive mother’s 
estates; and indeed express! v recognizes the distinc- 
tion" (ir). 



$ 174. Both in Chundrabullee’s ease and in the Guntur Wbetfotr»n 
case just cited, it seems to have been assumed by the Judi- 
cial Committee, that an adoption made by a woman on bereitAt ** 


up) Vullankt v. Venkata Uaina t 4 I. A* 1 }S.C. 1 Mail. 174 j S. C. JO buth. iff j 
Soicunt Money v. XtJieu $wnder f 7 Sutb. 
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behalf of her deceased husband would always devest her 
own estate, whether she held as widow of the person to 
whom she adopted, or as mother of the son of that person# 
But in a more recent appeal before the Privy Council, it was 
suggested that there might be a difference in that respect 
between the two cases. In the former case, the adoption 
produces a son who takes as heir to his own father, and as 
such heir is prior to the widow. But in the latter case the 
adoption produces a son who is brother to the last male 
holder, and it is to the last male holder that descent is 
traced. Now* a mother ranks before a brother as heir to 
her ow n son. Why then should he destroy her estate ? If 
the adoption could be treated as relating back to the life 
of the deceased, then it would have given him an undivid- 
ed brother, who would take by survivorship in preference 
to the mother. But it would seem that no such fiction is 
now admitted, (§ 181). In the particular instance it was 
unnecessary to decide the point, but it is well worthy of 
attention (r). Y\ hen the adoption in Chundrabullee’s case 
came again before the High Court of Bengal, the Judges 
seemed to think that the son so adopted would only take 
in his proper place and order after the mother (//). In a 
still later case the High Court of Bombay treated the Guntur 
case as evidencing the opinion of the Judicial Committee, 
that an adoption by a mother would devest her estate, and 
ruled in accordance with that opinion 


Prfudpla of 
above cases. 


Cases iu which 
estate will not 
be devested. 


§ 175. Tt will be observed that in both the Madras cases, 
in which the right of the adopted son was affirmed by the 
Privy Council, the property had descended lineally from the 
person to whom the adoption was made. In the Berliam- 
Pore case (§ 172), the hist male holder was the person 
to whom the adoption was made. In the Guntur case 
(§ 178), there had been an intermediate descent to his own 


(v) Mamasawmij r. VpuUUrami^n, 0 I. A. 196, 208. 

(y) Puddn Kumarer v. Jungnt Kishorr, 5 Cal. 615, 644: reversed on another 
point, 8 1. A., 229. 

(i) Jamnabaiv. P aye hand, 7 Boui. 225 ; followed, Ravji Vina y air av v. Laksh» 
mwi; U Bum. 381, 397. 



174*1760 IN DKVftSTlNO KSTATK. 5K 

son, and on his death without issue the Zemindary had 
reverted to the person making the adoption, who was at 
once his mother and his father’s widow. Two different 
cases, however, have arisen. Ftr#t } where the property has 
descended to A the son of B to whom the adoption is 
made, as in the Guntur ease, but has passed at his death 
to a person different from the widow who makes the adop- 
tion. Secondly, where the property has descended from 
A, and the adoption lias been made to B, a collateral rela- 
tion of A. Let it be assumed that the adopted son of B 
would in each case have been the heir to A, if he had been 
adopted previously to the death of A. The question arises, 
whether, if lie is adopted subsequently to the death, he 
will devest the estate of tin* person who has taken as heir 
of A. It has been held that he will not. 


§ 176. The first point was decided in a Madras case. Madras deciii* 
There N had died, leaving a widow the first defendant, and 
a son, Sitappah, by another wife. Sitappah died unmarried, 
and thereupon his stepmother, the first defendant, adopted 
Munisawmy, who was the son of one Bali. Bali sued as 
guardian of his son to establish the adoption. Its validity 
was conceded by the High Court. It seems to have been 
admitted in argument that the first defendant, as step- 
mother, was not the heir of Sitappah, and that Bali was his 
heir. Upon this the High Court held that the adoption 
conveyed no title to the property. They said, “ Even if it 
be considered that N’s widow possessed or acquired in 1870, 

(the date of Sitappah’s death) power to adopt a son to her 
husband, it has to be determined whether, according to 
-Hindu law, any adoption could then be lawfully made by 
her. The principle of the decision of the Privy Council in 
the case reported in 10 Moore’s Indian Appeals, 279, ( ante , 

§ 172) appears to us to govern this case, and show that it 
could not. Chinna Sitappah had inherited his father’s 
property; “He had full power of disposition over it; he 
might have alienated it ; he might have adopted a son to 
succeed to it, if he had no male issue of his body. He 
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uould hare defeated every intention which hie father enter* 
tained with respect to the property.” On the death of 
Chinna Sitappah, the next heir, it is here admitted, was Bah 
Reddy, who is the natural father of the minor plaintiff, and 
who has also other sons. The inheritance haring passed in 
1870 to Bali Reddy, still remains in him ; and we most hold 
upon the authority cited, that the estate of the deceased 
son, thus vested in possession, cannot be defeated and 
devested ” (a). 


§ 177. The second point arose both in Bombay and in 
Bengal. In the Bombay case the facts were as follows:—* 


A. 


A Mandril in 
— Surjabai, 
j adopts 
Badridnts. 


Sobliaram 
— Rakhmabui. 


Anandram and Sobharam were undivided brothers, who 
died leaving widows but no male issue. Anandram died 
first, therefore his whole interest passed to Sobharam, and 
on the death of the latter the entire property vested in his 
widow Rakhmabai. After the death of Sobharam, Sarjabai, 
widow of Anandram, adopted a son. Thereupon a creditor 
raised the question, whether he took the estate of Sobharam, 
It was argued that the case in 10 M. 1. A. 279 (ante, § 
172) established that ail adoption can never be held valid, 
which has the effect of devesting an estate once vested. 
Upon that however Mein'll , J. remarked, u In that case 
A claimed, by virtue of adoption, an estate which B had 
inherited from (J. Even if A had been a natural-bom son, 
B and not A would have been the heir of C ; and it was 
held that under such circumstances A could not defeat B's 
estate. There would seem to be no room for doubt on this 
point, and the decision in that case certainly does not 


{o) An namah v. Mabba Bali K«ddy> 8 Mud. H. C., 108 j followed, Doobomogw 
v. Shnnia Churn % 13 Cal. 246 ; heskur Kamkriehna v, Govind Ganesh, 9 Bom. 
94} Chandra v. Gojtabai, 14 Bom. 468. 
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support the argument (which is moreover at variance with 
the decision in Rakhmabai v. Radhahai (b), that an adop- 
tion can in no case operate to defeat an interest once 
vested / 1 The same Judge, however, expressed a strong 
opinion that the adoption would not be valid on the ground 
suggested by the Judicial Committee in the Ramnaad 
case (c). He summarised their views as follows : — “ In 
other words, when the estate is vested in the widow, she 
may adopt without the consent of reversioners, hut when 
the estate is vested in persons other than the widow, and 
the immediate effect of an adoption would be to defeat the 
interest of those persons, then justice requires that their 
consent should be obtained. This proposition seems very 
reasonable and just/’ He distinguished the ease from 
that of Rrtkh tnnhni v. Rtulhabai bv saying : “ The two 

widows being equally bound to take the measures neces- 
sary to secure their husband’s future beatitude, the 
younger widow, who by withholding her consent, ignores 
the religious obligation imposed upon her, has no right to 
complain of injustice if the adoption be made by the elder 
without her consent. But it does not follow that the plea 
of injustice is to be equally disregarded where it is put 
forward by a person who is under no such religious obli- 
gation. In Rakhmabat v. Radhahai it was certainly laid 
down in the broadest terms that in the Mahratta country a 
Hindu widow may, without the consent of her husband’s 
kindred, adopt a son to him, if the act is done by her 
in the proper and bond fide performance of a religious duty, 
and neither capriciously nor from a corrupt motive. But 
the Judges by whom that case was decided were not dealing 
with an adoption which would have had the effect of 
devesting an estate vested in a relative other than a 
widow, nor in any of the decided cases on which they 
relied was the validity of such an adoption in issue. It 
does not appear to me that the authorities quoted would be 


Kmvclmnd *. 
lUkhmnbui t 


u 


(b) b Bom. H. C. (A. C. J.) 181, ante , $ 17i. 

(*) Collector of Madura v, Hoottoo Ra mating a # 12 M. I, A. 307; SC I. B, 
B. <P. C.) I ; S. C. 10 Suth. (P. C.) 17, ante , § H0, ’ 
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differ* from 
Madras ruling. 


Bengal decision. 


sufficient to support the validity of an adoption working 
such manifest injustice” (d), 

$ 178. As a matter of fact, the Court found that Sob- 
haram's widow had given her consent to the adoption, so the 
whole of the above discussion was extra-judicial. It will, 
of course, be observed that the Madras and the Bombay 
Courts went upon different grounds. The Madras Court- 
considered that the question was decided by the authority of 
the Privy Council. But there was this difference between 
the two cases, that in Chundrabullw'* case, the adopt- 
ed sou, if natural-born, would not have been heir to the 
property lie claimed. In the Madras case he certainly 
would have been. This was pointed out by the Bombay 
High Court (e). Their judgment proceeded upon the 
ground that the adoption itself was invalid. No objection 
of that sort could be taken in the Bengal case, and there 
the judgment went upon different grounds from those taken 
in either of the cases last cited. The facts of it were as 
follows : — 

§ 179. B and B named in the annexed table were undi- 
vided brothers, who held their property in the quasi- 
severalty of the Bengal law. P by his will bequeathed his 

A dies 1825. 

P. die* 1851 B. dies 1815 

= B. D. dies 1864, I 

1 K. dies 1855 

daughter Bumnsoondery 

dies childless after her _ who in 1876 adopts 

father and before her mother. Kally Prosonno, the plaintiff. 

share to his widow B D for life, and after her to the sons 
of his daughter, if any, subject to trusts, legacies and annui- 
ties. The daughter died without issue during the widow's 


(d\ Rupchand v. Rakhmabai, 8 Bom. H. C, (A. C. J.) 114. This reasoning 
was followed in the onee of Ramji ?. Q human , 6 Bom. 498 ; Dinker v. Qanesh, 
ih. 505 ; Patel Vandravan Jekisan v. Manila! , 15 Bom. 565. 

(«*) Bee also the remarks made upon it by the Bengal High Court in Ram 
Smndur v. Surbanee Do$*ee, 22 Suth 121. 
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life, and at her death the widow made a will, bequeathing 
the property to the defendant as executor, for religions pnr- 
poses. K died in 1855, leaving to his widow authority to 
adopt. If she had exercised that authority prior to the 
death of B D, there can be no doubt that the son adopted 
to K would have been the heir of his grand-uncle P, and 
would have been entitled to set aside the will of B D, and 
to claim the property of P, so far as he had not disposed of 
it by his will. But the power was not exercised till 1878. 

When the suit was brought by the adopted son, the Court 
held that he could not succeed. At tin* death of B D the 
whole property of P must have vested in some one who 
was then the heir of P; or if then' was no such heir in 
existence, it must have passed to Government by escheat, 

The Court held, upon a review of all the cases, that there 
was no authority for holding that an estate, which had once 
vested in a person as heir of the last full owner, could be 
subseqently devested by the adoption of a person who 
would have been a nearer heir, had his adoption taken place 
previously to the death. They considered that the inherit- 
ance could not remain in a sort of latent abeyance, subject 
to be changed from one heir to another, on the happening 
of an event which might never take place, or only at some 
indefinite future time (/). Some passages in the judgment 
are more broadly expressed than they would have been if 
the Court had not misconceived the facts of the case in the 
Privy Council from Berhampore (</). But the decision 
itself, coupled with the other cases cited, seems to lead to 
the following conclusions : First, where an adoption is made Rules, 
to the last male holder, the adopted son will devest the 
estate of any person, whose title would have been inferior 
to his, if he had been adopted prior to the death. Secondly , 
where the adoption is not made to the last male holder, 


(f) Kally ProsohTio v. Oorool Chunder, 2 Cal, 295, followed in a inter cose 
when it wan held that it wade no difference that the delay in adoption had 
arisen from the fraud of the person who took the eatate in default of adoption, 
Nilcomuly. Jotendro, 7 Cal. 178. Affd. B hubnn en war i v. Ml k omul. 12 1. A, 
l$7 f 8. 0. 12 Cut. 18. 
in) See ante, J 172, note. 
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bat is made by the widow of any previous holder, it 
will perhaps devest her estate > subject, however, to the 
doubt suggested in § 174. Thirdly, under no other circum- 
stances will an adoption made to one person devest the 
estate of any one who has taken that estate as heir of 
another person. All these rules seem to be consistent with 
natural justice. In the first case, the object of an adoption 
is to supply an heir to the deceased. That heir, when 
created, properly takes precedence over any one who is a 
less remote heir. Further, the services which he renders to 
the deceased are fitly rewarded by the estate. In the second 
case, the widow who makes the adoption exercises a 
discretion which may be intended to produce a preferable 
heir to herself. Naturally she takes the consequences. 
But in the third case, there can be no reason why an 
adoption which is intended to benefit A should disturb 
the succession to the estate of B, who receives no benefit 
from it, and who has not been consulted upon it, or been 
instrumental in bringing it about (//). 


Son’* eatute 
postponed. 


§ 180 . In Bengal, where a father lias the absolute 
power of disposing of his property, he may couple with 
his authority to the widow to adopt, a direction that the 
estate of the widow shall not be interfered with during her 
life, or indeed any other condition derogating from the 
interest which would otherwise be taken by the adopted 
son (%). In provinces governed by the Mitakshara law, 
where a son obtains a vested interest in his father's 
property by birth, a person who has once made a complete 
and unconditional adoption could not derogate from ite 
operation either by deed during his lifetime or by will, 
But where a man made a disposition of part of his property 
which was valid when made, and as part of the mmt 
transaction took a boy in adoption, the father of the 
adopted boy being aware of the provisions of the will, am 


Approved and followed per curiam, 18 Cal. 74, 398. 

S / U of 1855 1 139s. ProtHnnomoyee v. Ram 
founder, 8. D. of 1859, 102 ; Repin Rehari v. Brojnnoth Noolthopadya, 8 Cii. S5J 
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assenting to them, and knowing that the testator would 
not have made the adoption without such assent, it was 
held that the will was valid against the adopted son {&). 
If, however, a will disposed of the wholo of the testator's 
property, making no provision for an adopted son, it 
would probably be held that a subsequent adoption operated 
as a revocation of the will (/). It has been held in 
Bombay, that if the parent of the boy, when giving him in 
adoption, expressly agree with the widow that she shall 
remain in possession of the property during her lifetime, 
and she only accepts the boy on those terms, the agree- 
ment will bind him, as being made by his natural guardian, 
and within the powers given to such guardian by law (m). 
In a later case, however, before the Privy Council the 
effect of a similar agreement was much discussed, and not 
determined. The Committee refused to decide more than 


that such an agreement was not absolutely void, and there- 
fore might be ratified by the youth on arriving at full age (w). 
A fortiori, an agreement by the adopted son himself when 
of full age, waiving his rights in favour of the widow, 
would be valid (o). And he may after adoption renounce 
all rights in his adopted family, but this will not restore 
him to the position he has abandoned in his natural family. 
Upon his renunciation the next heir will succeed (p). 


§ 181. The second question which arises in the case of an 
adoption by a widow after her husband's death, is as to the 
date at which the rights of the adopted son arise. It has 
been suggested that a son so adopted must be considered 


Noii’k right* d» 
from ndoptiou 


\k ) Laktthmi v. Subramunya , 12 M»ui. 490 ; Narcnjanasatni v. llamaaawi , 14 
Mud. 1/2 ; Vinayek Kara y an v. Oovindrav Chintarnnn, 6 Horn H. Ct., A. C, 224. 

il) Per Couch, C. J., 6 Bom. H. Ct. A. C., p. 230, citing fntwa h ot a pandit j 
6 M. I. A : , p. 320. 

(in) Chitko Haghunath v. . htnaki , 11 Bom. Lf.C. 199; followed Racji Vinaya • 
kriiv v. Lakamibai, 11 Bom. 361, p. 39S. 

<n) Ratnusawmi v. Vencatammaiyun, 6 i. A. 196; 8. C. 2 Mad. 91 The 
Madras High Court subsequently expressed a strong opinion that such an agree* 
meet by the father of the boy would not bind him ; Lakumana Kau v, Lakshmi 
Animal, 4 Mad. 100 j Narainah v. Savoobhady , Mad. Dee. of 1854, 117 ; and see 
per curium , 16 i. A. 59. 

Co) Mt. Tara Munee v, Dev Narayun , 3 8. D. 387 (516) ; 2 W. MacN. 183 i 
Mfc. Bhvgobutiy v. Chowdhry Hholanath, 15 Sutb. 65, 

(p) Bun$ Bhudr t. Hoopahmker, 2 Bor. 656, 062, 605, {718^. 
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m a posthumous sou, and that his rights would relate back 
to the death of the father when he ought to be considered 
as having been born, or even to the date of the authority 
to adopt, when he ought to be considered as having been 
conceived. The whole of the authorities on the point were 
examined in an elaborate judgment of the Sudder Court of 
Bengal, which was appealed against, and adopted in its 
entirety by the Privy Council, and which may be consi- 
dered as having settled the question (<?). The point for 
decision in the case was, wlie tlier a widow, who had 
received an authority to adopt, was thereby debarred from 
suing for her husband’s estates in her own right. It wae 
argued that she must be considered as a pregnant widow, 
and could only sue on behalf of the son whom she was 
about to bring forth. The Court refused to act upon any 
such fanciful analog)’, and laid it down that although a 
sou, when adopted, entered at once into the full rights of a 
natural-born son, his rights could not relate back to any 
earlier period. Till he was adopted, it might happen 
that lie never would bo adopted ; and when he was 
adopted, his fictitious birth into his new family could 
not be ante-dated. It must not, however, be supposed that 
an ado]) ted son would necessarily have to acquiesce in 
all the dealings with the estate between the death of his 
adoptive father ami his own adoption. The validity of 

Bow fur lie mny those acts would have to be judged of with reference to 

chapate previouti 

aou of widow, their own character, and the nature of the estate held by 

the person whom he supersedes. Where that person, as 
frequently happens, is a female, either a widow, a daughter, 
or a mother, her estate is limited by the usual restrictions 
which fetter an estate which descends by inheritance from 
a man to a woman. These restrictions exist quite independ- 
ently of the adoption. The only effect of the adoption is 
that the person who can question them springs into exist- 
ence at once, whereas in the absence of an adoption he 


iq) Bnmundo** v. Mt, Tarinee , S D. of 1850, 535 ; 7 M. I. A, 169. See caaee 
collected, 3 M. Dig. 186 * Narain Mai v. Kooer flarain, 5 Cal. 351 j Rambhat 
y* Lakohmtnr , 5 Bom. 68V* 
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would not be ascertained till the death of the woman. If 
she has created any incumbrances, or made any alienations 
which go beyond her legal powers, the son can set them 
aside at once. If they are within her powers, he is as much 
bound by them as any other reversioner would be (r). And 
he is also bound, even though they were not fully within 
her powers, provided she obtained the consent of the 
persons who, at the time of the alienation, wore the next 
heirs, and competent to give validity to the transaction (#)♦ 

One case goes a good deal beyond this. A widow adopted 
a son under the authority of her husband. She succeeded 
him as his heir, and made an alienation, and then adopted 
another son. The Court held that the alienation was good as 
against the second adopted son (/). The decision was given 
without any inquiry as to the propriety of the alienation, 
and was rested on the authority of Chundrahullee’tt case («). 

It does not seem to have occurred to the Court that a 
mother had no more than a limited estate, which, upon the 
authority of the case cited, was devested by the adoption. 

The son then came in for all rights which had not been 
lawfully disposed of, or barred, during the continuance of 
that estate (r). 

§ 182, I am not aware of any case which lias raised the Act*><>f jnevious 
same question, where the person whose estate was devest- n,rtle * 10 cr ‘ 
ed by adoption, was a male, and therefore a full owner. 

But I conceive the same rule would apply. Until adoption 
has taken place he is lawfully in possession, holding an 
estate which gives him the ordinary powers of alienation of a 
Hindu proprietor. No doubt he is liable to be superseded ; 

(r ) Kiaheumunnec v. Oodivunt, 3 8. D. 220 ,304) ; Hamkisheu v. Alt. Strimutee f 
3 S. D. 867 (439), explained, 7 M, 1. A. 178 ; Dooroa Soonduree v . (joureepermd t 
S.D. of 1856, 170; 8reenatk Hoy v. Huttunmulla ot 1859, 421 ; Murtikmulla 
v. Parbuttee, ib* 515; Lakshmana tiau v. Laktthmi Arnmal, 4 Mad. 160; per 
curiam , 8 M. 1. A., p.443 ; Lakshman Bhau v. Hadhabai , 11 Bow 609. 

(a) Hajkristo v. hxshorce , 3 8utb. 14. 

(t) Qobindonath v. Ramkanay , 24Sutb> 183, approved per cur., KallyProxonvo 
v. Qocool Chunder, 2 Cal. 307. See per curiam , 11 Bom. 614. 

(ul Bhoobum Moyee v. Ham Kishore 10 M. 1. A. 279 ; 8. C. 3 Sufb. (I*. 0.) 

15 j ante, § 172. 

(t> See ms to the effect of acts done during the estate of a woman, post, § 578 j 
as to the effect of a decree passed against a widow before the adoption, see Hati 
8aran Moitra w, Bhubanssimri, 15 I. A* 196 | 9* C. 16 Cal, 40. 
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Widow cannot 
adopt to herself. 
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Daueiug girl*. 


bat on the other hand he never may be superseded. It 
would be intolerable that he should be prevented from 
dealing with his own, on account of a contingency which 
may never happen. When the contingency has happened, 
it would be most inequitable that the purchaser should be 
deprived of rights which he obtained from one who, at the 
time, was perfectly competent to grant them. According^ 
where the brother of the last holder of a Zemindary was 
placed in possession in 1869, and subsequently ousted by 
an adoption to the late Zemindar, the Privy Council held 
that he could not be made accountable for mesne profits 
from the former date. Their Lordships said, “ At that time 
Raghunada was, in default of a son of Adikonda, natural 
or adopted, unquestionably entiled to the Zemindary. 
The adoption took place on the 20th November, 1870, and 
the plaint states that the cause of action then accrued to the 
plaintiff. The plaint itself was filed on the 15th December, 
1870, and there is no proof of a previous demand of pos- 
session. Their Lordships are of opinion that the account 
of mesne profits should run only from the commencement 
of the suit” (?r). 

§ 188. It is hardly necessary to say that as under the 
ordinary Hindu law an adoption by a widow must always be 
to her husband, and for his benefit, an adoption made by 
her to herself alone would not give the adopted child any 
right, even after her death, to property inherited by her 
from her husband (,r). Nor, indeed, to her own property, 
however acquired, such an adoption being nowhere recog- 
nized as creating any new statu * , except in Mithila, under 
the Kritrima system. But among dancing girls it is 
customary in Madras and Western India to adopt girls to 
follow their adoptive mother's profession, and the girls so 
adopted succeed to their property. No particular ceremonies 


BronKUhvro, 3 I. A. 154, 193; S. C. 1 Mad. 69; S, 0. 
25/Outh. 291 . Ab to alienations by tbe father himself, see post , $ 317. 

i , ( h nTi h ? frn; fSF W M/I* A. 350; 8. Q. 12 Suth. (P,C.) 

* I o. v. a o, u, n, . v.) ivl* 
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&re necessary, recognition alone being sufficient (y). In 
Calcutta and Bombay, however, such adoptions have been 
held illegal (z)* A recent attempt by a Brahman in Poona 
to adopt a daughter who should take the place of a natural- 
born daughter, was held to be invalid by general law, 
and not sanctioned bv local usage (a) . 

§ 184. Kkitrima adoption. — According to the Dattaka 
Mimamm, the Kritrima form is still recognized by the 
general Hindu law, since the modern rule which refuses to 
recognize any sons except the legitimate son and the son 
given includes the Kritrima under the latter term (It), 
But the better opinion seems to be that this form is now 
obsolete, except in the Mithila country, where it is the 
prevalent species (r), and among the Nambudvi Brahmans 
of the West Coast where it exists along with the usual 
form (d). The cause of its continuance in Mithila is attri- 
buted by Mr, Mac N tighten to the rule which exists there, 
which forbids an adoption by a widow even with her hus- 
band’s authority. As the tendency of man is to defer an 

• ♦ 

adoption until the last moment, the form which could be 
most rapidly and suddenly carried out, naturally found 
most favour (r). This cannot be the reason for the exist- 
ence of this form among the Nambtidri Brahmans, who 
allow a widow to adopt without her husband’s consent (/)• 
Probably in each case the Kritrima has maintained a suc- 
cessful competition with the dattaka form as being laxes in 
its rules, and therefore easier of application. 

§ 185. The Kritrima son is thus described by Mann (g) : 


( 1 /) Venkatnchellvin v. Venkata»awmy } Mad. Dec. of 1856, 65; ftfra. Man. 
§98, 99; Steele, 185, 186. In the absence of a special custom, mid on the 
analogy of an ordinary adoption, only one girl can be adopted, Vevku v Maha* 
ling a, 11 Mad. 893; Muttukannu v. Parawasami, 12 Mail. 214. 

(») Hencower v. Hanttcoicer, 2 M. Dig. 183 ; Mathura v. Ettv, 4 Bom. 545; 
but see Tara Naiitin v. Nana Lakshmart, 14 Bom. 90. 

(a) Ganyabai v. Anant , 18 Bom. 690. (b) Dattaka Miinainsa, ii, § 65. 

<c) Suth. 8yft. 603, 6/4 ; 3 Dig. 276 ; 2 Stra. H. L. 202; note to Sutputiee 
v, Indranund, 2 S. D. 173 (221) ; Madhaviya, $ 82. Mr. Sarvadhikari says (526) 
that this form of adoption is still practised in Hehar, Benares and other places, 
citing the note to Srikant Sarnia v. RadhakatU , l 8. D. A. 15 (19.) 

(d) 11 Mad. 174, t?6, ante § 42. , («) 1 W. MacN. 97. 

if) U Mad. 174, 176. V (fif) Man., ix. § 169, 

■*r' 
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Mithila. 


Described 
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u He is considered as a son made (or adopted) whom a man 
takes as his own son, the boy being equal in class, endued 
with filial virtues, acquainted with (the) merit (of perform- 
ing obsequies to his adopter) and with (the) sin (of omit- 
ting them).” The Mitakshara adds the further definition 
" being enticed by the show of money or land, and being 
an orphan without father or mother; for, if they be living, 
he is subject to their control ” (h). 

§ 186. The consent of the adoptee is necessary to an 
adoption in this form (/'), and the consent must be given 
in the lifetime of the adopting father (k ) . This involves 
Only ndnlt. the adoptee being an adult. Consequently there appears 

to be no limit of age. The initiatory rites need not be per- 
formed in t lie family of the adopter, and the fact that 
those rites, including the vpandyana, have already been 
performed in the natural family is no obstacle (/). Even 
marriage can be no obstacle, for it is stated by Kexhuha 
Mi nr a in treating of this species of adoption that a man 
may even adopt his own father (in). 

§ 187. The great distinction between this species of adop- 
tion and the dattaka , appears to be that the fiction of a 
new birth into the adoptive family, with the limitations 
consequent upon that fiction, do not exist. A Kritrima son 
“ does not lose his claim to his own family, nor assume the 
surname of his adoptive father ; he merely performs obse- 
quies, and takes the inheritance” (n). Hence any person 
may be adopted who is of the same tribe as his adopter, 
even a father as above stated, or a brother. In one case, 
from the Mithila district, it was stated by the Pandits and 
held by the Court that an adoption of an elder brother by 


( h ) Mitakehara, i. 11, § 17. .* * 

(i) Suth. 8yu. 073 ; Bamihayuua, ii. 2, 14; 2 W. M&cN. 196. 

(fc) Sutputtee v. Indranund , 2 S. D. 178 (221) ; Vurgopal v, £U>opun,C 8. D. 
271 (840) ; Luchman v. Mohnn t 16 Suth. 179. 

(0 2 Stra. H. L. 204 ; 2 W. MacN. 196; Shibo Koeree v.Joogun , 8 Suth. 185. 
8.0, 4 Wvm. 121. 

(in) l W. MacN. 76; Chvunireev. Hunoaman, 68. D. 192(385); Ooman Jhtf 
wKunhia, 3 8. D. 145 (192). 

(n) 3 l>i*. 276, n, ; 1 W. Mao2J. 76, 


No real riot ion f» 
ou choice. 
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the younger was invalid (o). But Mr. M&cNaghten points 
out that the authorities relied upon in that ease related 
exclusively to the duttaka form. A daughter’s son may be 
adopted, and so may the son of a sister (/>). For the same 
reason, the prohibition against adopting an only or an eldest 
son does not apply to a Kritrima adoption (*/). It has been 
held in the case last cited, that where a brother’s son exists, 
no other can be adopted. But the opinion of the Pandits 
was principally founded upon texts applying to the daft aka 
form, and which, with reference to that form, have been 
long since held to be no longer in force. It is probable, 
therefore, that they would be held inapplicable to tho 
Kritrima form, which is so much laxer in its rules. 

§ 188. As regards succession, the Kritrima son loses no Result# of adop* 
rights of inheritance in his natural family. He becomes the tl0IK 
son of two fathers to this extent, that he takes the inherit- 
ance of his adoptive father, but not of that father's father, 
or other collateral relations, nor of the wife of his adoptive 
father, or her relations (r). Nor do his sons, &t\, take any 
interest in the property of the adoptive father, the relation- 
ship between adopter and adoptee being limited to the con- 
tracting parties themselves, and not extending further on 
either side ($), Among the Nambiulri Brahmans (autu, § 42) 
where it is desired to perpetuate the line of the adopter 
the adopted son receives a special appointment to marry 
and raise up issue for the illcua or line of the adopter (/). 

§ 189. It has already been stated that in M ithila a woman Female may 
cannot adopt to her husband, after his death, whether she a< * 0 P ttoll «wif. 
has obtained his permission or not. But she is at liberty to 


, (o) ttunjeet 8ingh v. Obhya, 2 S. D. 245 ("15). Spo 1 W. MacN. 76, n. 

fp) Gatnan Dut v. Kunhia , 3 S. D. 144 (0)2) ; Chowdrce v. Hunooman, 6 S. 
D. 192 (235). 

\q ) Odfrlan M2 v. Kunhia ,3 S. D. (197) ; 2 W. MacN. 197, where however 
the opinion of the pandita was based upon the fact that the adopter was the 

uuele qf the adoptee. 

(r) See note to Srinath Senna v. Radhakaunt , 1 8. D. 15 (19) j 1 W. MacN. 
7«j llkep oo v, Qowreeshunker , 3 S. D. 397 (410) ; Sreenarain Hat v. Bhya Jha, 
8 8. B.23 (29, 34) ; Shiho Koeree v. Jugun , 8 $uth. 155 j S. C. 4. Wym. 121. 
(«) Jus want Bodies, 25 Sutfe. 235. (*> 11 Mud. 158. 173. 179. 
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do in Mithila, what she can do nowhere else, viz., adopt 
a son to herself, and this she may do either during her 
husband's life, or after his death. And husband and wife 
may jointly adopt a son, or each may adopt separately. “ If 
a woman appoint an adopted son, he stands in the relation 
to her of a son, offers to her funeral oblations, and is heir to 
her estate ; but he does not become the adopted son of her 
husband, nor offer to him funeral oblations, nor succeed to 
his property. If a husband and wife jointly appoint an 
adopted son, lie stands in the relation of son to both, and is 
heir to the estate of both. If the husband appoint one, and 
the wife another adopted son, they stand in the relation of 
sons to each of them respectively, and do not perform the 
ceremony of offering funeral oblations, nor succeed to the 
estate of the husband and wife jointly 55 (?<). 

§ 190. No ceremonies or sacrifices are necessary to the 
validity of a Kritrima adoption. “ The form to be observed 
is this. At an auspicious time, the adopter of a son having 
bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chatte^ 
says, “ Be my son 55 He replies, “ I am become thy son/ 5 
The giving of some chattel to him arises merely from custom. 
It is not necessary to the adoption. The consent of both 
parties is the only requisite; and a set form of speech is not 
essential 55 (r). 

It is a curious thing that this form of adoption, which 
now only exists in Mithla and among the Nambudris of 
Western India is almost identical in its leading features 
with that at present practised in Jaffna. There is the same 
absence of religious ceremonies, the same absence of any 
assumed new birth, and the same right of adoption both by 
husband and wife, followed by the same results of heirship 


(u) Fatwah of pandit?, 8ree Nnrain Hai v. Bhya Jha , 2 S. t>. 23 (29, 84) ; 1 
W. MaoN, 101 j Cdlector ofTirhoot v. Huropershad , 7 Sath. 500 ; Shibo Koet'te 
v. Jugun, 8 SutU. 155 ; S. C. 4 Wym. 121, 

(w) Rudradhara , cited note to Mitak*hara t U 11, $ 17 i 1 W. MacN, 98* KvX* 
lean y, Kirpa, X S, D. 9 (11) ; Durgopal y t Roopnn, 6 S. D. 27 1 (840). 
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only to the adopter (w). The explanation given by Mr. 
MacNaghten (§ 184) may account for the survival of the 
Kritrima adoption : but it does not explain its origin. It 
seems plain that both the Mithila and the Ceylon form arose 
from purely secular motives, and existed anterior to, and 
independent of, Brahmanical theories. The growth of 
these put the Kritrima form out of fashion. But the 
similar type continued to flourish in Ceylon, where no such 
influence prevailed. An enquiry into the usages of the 
Tamil races in Southern India would probably disclose the 
existence of analogous customs. 

§ 190A. A custom known as that of Ulatam adoption 
prevails among the Reddi caste in the Madras Presidency. 
It consists in the affiliation of a son-in-law, in consideration 
of assistance in the management of the family property. 
No religious significance appears to attach to the act. It 
seems uncertain whether such an affiliation can take place 
where there is already a son, or whether the person so 
affiliated can claim a partition during the life of his adopt- 
ing father. After the death of the adopter lie is entitled to 
the full rights of a son, even as against natural sons subse- 
quently born (,c). As between himself and his own de- 
scendants he takes the property as self-acquisition, and 
therefore free from all restraints upon alienation (y). The 
property so taken descends to his relations, not to the 
heirs of the adopter (z), while he himself loses no rights of 
inheritance in his natural family (a). 

(«;) Tliesawuleme, ii. (a?) Hanumantainma v. Rami lieddiy 4 Mad. 272. 
(t/) Chella I’upi v. Chella Koti, 7 Mad. H. C. 25. 

(sO ffamakriittna v. Subbakka , 12 Mud. 442. 

(a) Balarami v. Fera, 0 Mud. 267. 


Jllatum adop- 
tion. 



CHAPTER VI. 


Period of 
minority. 


FAMILY RELATIONS. 

Minority and Guardianship, 

§ 191. Minority under Hindu law terminates at the age 
of sixteen. There was, however, a difference of opinion as 
to whether this age was attained at the beginning, or at 
the end, of the sixteenth year. The Hindu writers seem 
to take the former view ( a ), and this was always held to 
be the law in Bengal (b). The latter limit is stated to be 
the rule in Mithila and Benares, and was followed in 
Southern India and apparently in Bombay (c). Different 
periods were also fixed for special purposes by statutes, 
which it does not come within the scope of this work to 
discuss. These variances will soon lose all importance in 
consequence of Act IX of 1875, which lays down as a 
general rule for all persons domiciled in British India or the 
Allied States, that in the case of every minor of whose person 
or property a guardian lias been, or shall be, appointed 
by any Court of Justice, and of every minor under the 
jurisdiction of any Court of Wards, minority terminates 
at the completion of the twenty -first year; in all other 
cases, at the completion of the eighteenth year ( d ). Where 
a guardian has once been appointed by a Court of Justice, 


00 t Dig. 203 ; 2 Dig. U5 j Mitakshara on Loan*, cited V. Dorp., 770; Daya 
Bkagu, iii. t, § 17, note; Dattaku Mimamsa, iv. §47. 

(b) J W. MucN. 103 ; 2 W. MacN. 220, 288, note ; V ally chum v. Bhuggobutty , 
10 1L L. R. 231 ; S. C. 10 Suth. 110 ; Mothoor Alohun v. Sureudro, l Cal. 108. 

(c) W. MhcN. ubi sup . ; 1 8tra. H. L. 72 ; 2 Stra. H. L. 76, 77 ; Bachman v. 
RupcJtanrt, 5 S. 1>. 114 (136) ; Shivji v. Data, 12 Bora. H. C. 281, 200. 

(<i) Khwahish v. Surju,Z All. 598; Beade v. Krishna , 0 Mad 391. As to 
whether the appointment is complete until a certitieate has actually Been isued, 
see under Bombay Minors Act XX of 1864, Teknath v. TVart*5ai, 18 Bom. 286 j 
under Bengal Act XL of 3858, Mungniram v. Mohunt Qursahai , 16 X. A. 196, 
8. C. 17 Cul. 347. A Collector appointed under Act XL of 1858, g. 7 is a guar- 
dian within the meaning of Act IX of 1876, s. 3, but one appointed under s. 12 
is not. 17 Cat p. 948. 
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minority will last till 21, whether the guardian so appointed 
continues to act or not, or has, or has not taken out a 
certificate (e). But where the Court of Wards has assumed 
jurisdiction, the disability of minority only continues so 
long as the Court of Wards, retains charge of the minor’s 
property, and no longer (/). The Act is not to affect any 
person in respect of marriage, dower, divorce, or adoption. 

§ 192. Guardianship. — The Hindu law vests the guar* 
dianship of the minor in the sovereign as parens patriee. 
Necessarily this duty is delegated to the child’s relations. 
Of these the father, and next to him the mother, is his 
natural guardian. In default of her, or if she is unfit to 
exercise the trust, his nearest male kinsmen should be ap- 
pointed, the paternal kindred having the preference over 
the maternal (</). Of course, in an undivided family, 
governed by Mitakshara law, the management of the whole 
property, including the minor’s share, would be vested in 
the nearest male, and not in the mother. It would be other- 
wise where the family was divided (/<). But this would 
not interfere with her right to the custody of the child 
itself (i). The husband’s relations, if any exist within the 
degree of a sapinda, are the guardians of a minor widow, 
in preference to her father and his relations ( k ). A mother 
loses’ her right by a second marriage (f), and a father loses 


(c) Hndra Prokash v. Bholanath Mukherjee , 12 Cal. Gl2 ; Giriah Chunder v. 
Abdul Selam , 14 Cal. 55. 

(/) Birjrnohun Ltd v. Rudra Perkanh , 17 Cal. 944. 

(y) Maun, viii. § 27 ; ix. § 140, 120, 191 ; 3 Dig. 542—544; F. MacN. 25; 
1 Stra. U . L. 71; 2 Stra, H . L. 72—75 ; Uiingama v. Chnndrappa y Mad. Dec. of 
1859, 100; 1 W. MacN. 103; Mooddouk) iehna v. Tandavarou , Mud. Dec. of 
1852, 105 j Muhtaboo v. Gunesh , S. D. of 1854, 329. Under Mithila law, 
however, it has been held that the mother is entitled to he guurdian of the 
person of her minor son in preference to the father. Jusstula v. Lullah Nettyu , 
5 Oal. 43. As to the claim of the step-mother, see Lukuee v. Umurchund 2 
Bor. 144 [163] ; Ram Bunvee v. Soobk Koonwaree, 7 Sutb. 321 ; B. C. 3 Wym. 
219 ; S. <J. 2 fn. Jnr. 193, Bate 8heo v. Rut tun jet , Morris, Ft. I. 103. As to the 
Punjab, see Panjab Customary Law, IX. 133. 

(h) Alimelammal v. Anmackellam^ 3 Mad. H. O. 09 ; Bissonauth v. Dooraa* 
peread, 2 M. Dig. 49 j Qourahkoeri v. Qujadhur , 5 Cal. 219. But she can sue 
on his behalf if the proper guardian refuses to do so, Mokrund Deb v. Ranee* 
Biseeeeuree, S. D. of 1853, 159. 

(♦) Kooldeep v. Bajbunsee , S. D. of 1847, 557. 

(k) Khudiram Mookerjee v. Bonwari , 16 Cal. 584. 

\l) Bute Sheo v. Ruttonjee, Morris, Ft. 1. 103. 


Order of 
dianship. 
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hifi right by giving his son in adoption (m). And, of course, 
any guardian, however appointed, may be removed for 
proper cause (n). Little is to be found on the subject of 
guardianship in works on Hindu law. The matter is princi- 
pally regulated by statute (o). 


Eight of guar- 
dian to custody 
of minor. 


Change of reli* 
gion by parent; 


§ 193. The right of the guardian to the possession of 
the infant is an absolute right, of which he cannot be de- 
prived, even by the desire of the minor himself, except 
upon sufficient grounds. In the case of parents, especially, 
it is obvious that the custody of their child is a matter of 
greater moment to them than the custody of any article of 
property. Cases, however, have frequently occurred in the 
Indian Courts, where the right of a parent to recover his 
child has been contested, on the ground that the parent had 
changed his religion, and was therefore no longer a fit 
guardian for his child ; or that the child had changed its 
religion, and was no longer willing to live with its parent. 
On the former point it has been decided, that the fact that 
a father has changed his religion, whether the change be 
one to Christianity or from Christianity, is of itself no reason 
for depriving him of the custody of his children. It would 
be different, of course, if the change were attended with 
circumstances of immorality, which showed that his home 
was no longer fit for the residence of the child (p). But the 
case of a change of religion by the mother might be different. 
The religion of the father settles the law which governs 


(tm) Lakshmibai v. Shridar , 3 Bom. 1. 

in) Alimelammal v. Amnachellam , 3 Mad. H. C. 09; Gourmonee v. Banin . 
Koonderee, S. D. of 1800, i. 632 ; Skinner v. Orde y 14 M. I. A. 309 ; 8. C. 10 B. 
L. R. 125 ; 8. 0. 17 Sutb. 77 ; Kanahi v. Biddya y X All. 549 ; Abasi v. Dunne , 
1 All. 598. 

(o) See Ct. of Wards Acts, Beng. Reg. XXVI of 1793, LII of 1803, VI of 
1822 ; Mad. Reg. V of 1804 ; Act XX of 1804 ; Bengal Act, IV of 1870. Minors 
not under Court of Wards, Acts XL of 1858, IV of 1872. Education and mar- 
Hage of minors, Acts XXVI of 1854, XXI of 1855, XIV of 1858. Ham Buneea 
v. Soobh Koomcaree, 7 Sutli. 321 ; 8. C. 3 Wym. 219; 8. C. 2 In. Jur. 193; 
Heynchunder v. Brojonath , 4 Cal. 929. 8eeas to Procedure, Act IX of 1861 ; 
Guardian and W ard Act, XIII of 1874, VIII of 1890. Where the Law requires 
the appointment of a guardian under any statute, no greater powers can be 
exercised by a guardian de facta than would bare been vested in him by 
statute be bad been duly appointed. Abham Begam v. Hojroop Koomvar 

(p) if. v. Bexonji, Perry, O. C. 91, 
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himself, his family, and his property. “From the very 
necessity of the case, a child in India, under ordinary cir- 
cumstances, must be presumed to have his father’s religion, 
and his corresponding civil and social Hiatus ; and it is, there- 
fore, ordinarily, and in the absence of controlling circum- 
stances, the duty of a guardian to train his infant ward in 
such religion.” Therefore, where a change of religion on 
the part of the mother would have the effect of changing 
the religion, and therefore the legal status of the infant, the 
Court would remove her from her position as guardian. 

And the asserted wish of the minor, also, to change his 
religion, in conformity with that of the mother, would not 
necessarily alter the case ; unless, perhaps, whore the 
advanced age of the minor, and the settled character of 
his religious convictions would render it improper, or im- 
possible, to attempt to restore him to his former position ( q ). 

The rights of a father to direct the religion in which his 
children shall be brought up is so inseparable from his 
character as parent that he cannot be bound by an agree- 
ment renouncing the rights, even though the agreement is 
made before marriage and was a sine qua non to the 
marriage taking place (r). But where the father has 
allowed his agreement to be acted on during his life, and 
has died without expressing any contrary wish, these 
circumstances will be taken into consideration as showing 
that he had abandoned any desire that his children should 
be brought up in his own religion, especially if it appears 
that it would be for their temporal benefit to continue in 
the religion of their mother («). 

§ 194. The case of a child voluntarily leaving its parents by infant, 
has frequently occurred where there has been a conversion 
to Christianity. It seems at one time to have been the 
practice of the Courts of Calcutta and Madras to allow the 


(q) Skinner r Orde , 14 1£. I, A. SCO ; 8. C. 10 B. L. R. 125 { S. C. 17 Ruth. 77 1 
Jr 1 Be A gar Ellis, 10 Ch. D. 40. This right of the father continue* in England 
tilt the child is 21. Re Agar Ellis t 24 Ch. D. 817. 

(s) Re Clarke, 21 Ch. D, 817 ; Re Violet Net in, 2 Ch, (1801) 200, 
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child to exercise his discerfciou, if, upon a personal examin* 
ation, they were satisfied that his wish was to remain away 
from his parents, and that he was capable of exercising an 
intelligent judgment upon the point. The contrary rule 
was for the first time laid down by the Supreme Court of 
Bombay, when they directed a boy of twelve years old to be 
given back to his father, and refused to examine him as to 
his capacity and knowledge of the Christian religion, or as 
to his wish to remain with his Christian instructors (<). 
This course was approved by Mr. Justice Patteson, to whom 
Sir Erskine Perry referred the point (u) . That decision was 
followed in the Supreme Court of Madras in 1858, in the 
case of Culloor Narrai uxaivmij (r), when Sir Christopher 
Rawlinson and Sir Adam Bittleston decided that a Hindu 
youth of the age of fourteen, who had gono to the Scottish 
missionaries, should be given up to liis father, though he 
had become a convert to Christianity, and was most anxious 
to remain with his new protectors. A similar decision was 
given in Calcutta in 1803, by Sir Mordaunt Wells , where a 
boy of fifteen years and two months had voluntarily gone to 
reside with the missionaries (/c). All these cases were lately 
examined and affirmed by the Madras High Court, which 
held that under Act IX of 1875 the period of parental 
control and custody lasted until 18 (a 1 ). It may also be 
observed, that it is a criminal offence under tlie Indian 
Penal Code, to entice from the keeping of its lawful guar- 
dian a male minor under the age of fourteen, or a female 
minor under the age of sixteen (//). 

§ 195. The mother is the natural guardian of an illegiti- 
mate child. But where she has allowed the child to be 


(0 R. v. Nesbitt , Perry, 0. C. 103. (it) 2b., p. 109. 

(v) Not reported. I was counsel for the missionaries iu the case. — J. D. M. 
( 10 ) Re Himnauth Bose , 1 Hyde, 111. 

(®) Reads v. Krishna , 9 Maa. 391. No agreement by which a parent surrenders 
to another the right to the custody of the child is binding, and in this repeet 
the mother of an illegitimate child is in the same position as the father of one 
that is i legitimate. Reg . v. Barnardo , A. 0. (1891) 388. 

(y) I. r. 0. | 361, 363. The consent, or wish, of the minor is quite im- 
material. See cases cited sw6 loco . Mayne’s Commentaries on the Indian 
Penal Code. 4 
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separated from her and brought up by the father, or by 
persons appointed by him, the Court will not allow her to 
enforce her rights. Especially if the result would be dis- 
advantageous to the child, by depriving it of the advantages 
of a higher mode of life and education (z). Her own 
continued immorality would of itself be a sufficient reason 
against handing over to her a child which was otherwise 
properly provided for (a). 


§ 196. Contracts made by a minor himself are, at the Effect of con. 
utmost voidable, not void. If made for any necessary pur- tnicfc ** 
pose they are absolutely binding upon him, and tiny can 
alw'ays be ratified by him after he attains full age, either 
expressly, or impliedly by acquiescence, and taking the 
benefit of them (h), lie will also be bound by the act of 
his guardian, in the management of his estate, when ho nit. 
fide and for his interest, and when it is such as the infant 
might reasonably and prudently have done for himself, if 
he had been of full ago (c). But not whore the act appears 
not to have been for his benefit (</), unless ho has ratified 


<z) R. v. Fletcher, Perry, <). C.109; Mittibhayi v. Kotteknrnti , Mad. Doc. 
of I860, 154 j Lai Da# v. Nokunjo, 4 Cal. ?,Ji. 

(a) Venkamtna v. Snvitrmnma , 12 Mud. 07. 

U>) Rennie v Oungannrain , 8 Suth. 141 ; Hoiddonath v. Ramkinhore, 13 Suth, 
166; Boorga Chnrn v. Ram Ramin , ih V?2, 

(e) Vauminany v. Perumma , Mud. l)t;c. of 1855,09; Tommnhtl v. Subham* 
mm» l, 2 Mad. H.C, 47; Maniahankar v. Hui Muli,\2 Bom. 686; Kathuram v. 
8homa Chhagan , 14 Bom. 562 ; t\ umuromldeeu v. Shaikh /Hindoo , II Suth. 134 ; 
Makbul v. Srirnati Maenad, 3 B. L. B. A. ('. J.) 54; S. C. II Suth. 396; 
Qonroopertnid v. Muddun , S. D. of 1856, 980 ; Soon dor Narnia v Honnud Ram , 

4 Cal. 76; ttoshan Singh v. Har Kiehan, 3 All. 535 ; Sikh or Chund v. Dulputty , 

5 Cal. 368 ; Nirvana y a v. Nirvunaya , 9 Bom. 865. Sec mh to a guardian'll 
power of leasing, Nubakiehen v. Kaieeperead. S. D. of 1859, 607 ; Hopeenarh v. 
Ramjeewun , ih. 918; Beebee Souiutnonim v. /tohf. .S5itu, ib. 1575. Ke* also au 
to contracts retiairing statutory sanction, Deli bait v. Sulmdra, 2 Cul. 283. 
Afanji Ram v. iWa Singh, 3 All. 852 ; JJonrga Pentad v. Keaho Per&ad, 9 I. A. 
27- 8. C. 8 Cftl. 656; Kai Balkrishna v. 3D. Manama liili, 9 1. A. 182; 8. C. 
5 All. 142; Dunput Singh v, Shnobudra , 8 Cal, 620; Haremlra Nnrairt v, 
Moran , 15 Cal. 46 ; Bhupendro Narayan v Nemye Chnnd, 15 Ca). 627 ; Oirraj 
Bakth v. Juwi Hamid, 9 All. 340. Documents executed by a Hiudu widow who 
described herself as “mother of A, minor,” were held in the absence of evi- 
denoe to the contrary, to he executed by her in her capacity as guardian of ibe 
infant. WaUon v. oham Lai Mitter , 14 I. A. 178, 8. C. 15 Cal. 8. 

(<D Sambaeivien v. Kristnien , Mad. Dec. c«f 18 58, 252; Nawab Syud Aehru • 
fooddeen r. AH. Shama Soonderee , 8. D. of 1853, 531 ; Nubokiehen v. Kaleeper - 
sad, 8. D. of 1859, 607 ; Jhaihx Bunaeedhur v. Koonwur Hindeseree , 10 M. I. A. 
454. A guardian may pay debts barred by statute if fairly due. Chowdhry 
Chuttersal v. Government, 3 Both. 57. 
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it on reaching hia majority (*)• And where the act is done 
by a person who is not his guardian, bat who is the mana- 
ger of the estate in which he has an interest, he will equally 
be bound, if under the circumstances the step taken was 
necessary, proper, or prudent (f). In all cases the power 
of the guardian or manager is limited to the disposal of the 
estate with which he is entrusted. He cannot bind the 
minor by any purely personal covenant. For instance, a 
guardian in order to pay off a charge upon the estate sold 
part of it, and was held to have acted properly in so doing. 
Tlie part was sold as free of all Government claim for 
revenue, and naturally fetched a higher price on that 
account. The conveyance contained a covenant binding the 
minor and his heirs to indemnify the purchaser against 
any claims for revenue which the Government might make 
at any future time, and provided that the amount of such 
indemnity should be a charge upon the unsold portion of 
the estate, and should also be payable personally by the 
vendor and his heirs. After the termination of the minority 
Government assessed the land, and an action was brought 
upon the covenant by the purchaser. The Privy Council 
held that the personal covenant was not binding on the minor 
after lie attained majority, such a covenant being beyond 
the guardian's powers. They thought that possibly it might 
bind the land, as the result of the covenant was to save 
part of the land which would otherwise have to be sold. 
It was unnecessary to decide this point, as under a special 
statute the land was made free from incumbrance (g). 

Where the act is done by a person in possession of 


(e) cutty Cohtm v. Rajah Rungosawmy, 8 M. I. A. 819; 8. C 4 Suth. 
(P. O.) 71. Qolaub Koonwurreev. Ethan Chunder, 8M. I. A. 447 ,* 8.C. 2 Ruth* 
(?. 0.' 47. Kumvroodileen v. Shaikh Bhadon , 11 Suth. 184; Bhobanny v. 
1 »6rpurachui'n , 2 M. Dig. 100 ; Mongooney v, Gonrnrmersad , ib. 188. Bee as to 
carrying out, after the remoynl of a personal disability, a contract which was 

p ?° o 0 o hl1 a lasted, Gregson v. Aditya Deb , 16 I. A. 221, 8. 
0. 1/ 0*1. 2-3. A ratihcanon will be of no effect, if the property h»a already 

CWe«?s ay D f onfB 8 812”°" wh ° ratifie8 ‘ he tra "’" otion - Lalla ' i Kauntth v. 

</» Hvnoonianpersaiufv. Ml. Babonee, 6 M. I. A. S8S. 

(?) Waghela Raj Sartji v Shekh AJasludin , 14 f. A. 89 j 11 Bom, 551. 
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property, who does not profess to be acting on behalf of the 
minor, bat who claims to be independent owner, and to be 
acting on his own behalf, it will not bind the infant who is 
really entitled ( h ). 

Of course the objection to nu act on the ground of 
minority must be taken by the minor himself. Those who 
deal with him arc always bound, though he may not be (t). 

Where a minor on coming of age sues to set a sale aside, Eq^tie* on 
he is bound to refund the purchase money, when his estate e ** * 
has benefited by it, or to hold the property charged with 
the amount of debt from which it has been freed by the 
sale ( k ). 

§ 197. A minor, who is properly represented in a suit, Decree*. , 
will be bound by its result, whether that result is arrived 
at by hostile decree, or by compromise or by withdrawal (/). 

But the Court will not make a decree by consent without 
ascertaining whether it is for the benefit of the infant. 

Without such approval by the Court, the compromise will not 
bind the infant, and the decree passed in accordance there- 
with will be set aside at his instance (m). Where a decree 
binding on a minor has once been obtained, the creditor 
will not be deprived of the benefit of his decree, because 
he has by mistake taken out execution against the guardian 


(It) Bnhur Ah v. tiookeea, 13 Sutii. 03. 

(i) Canaka v. Cotfavapptih, Mad. Dec. of 1855, 184. Hunmant Lakshmun v. 
Jayarao, 12 Bom. 50 ; Mohamad Arif v. tiara meat i Delya, 18 Cnl. 250. 

{k) Bukshun v. Doolhin , 12 isutli. 337 ; B. ('.3 B. L. R. (A.U. J,) 423 ; Varan 
Chandra v. Karttnamayi , 7 B. L. K. 00; 8. C. 15 8uth. 208 ; JJai Kesar v. Bai 
Ganga, 8 Bom. H. C. (A C. J.) 81 ; Mirza Puna v. tiaiad tiadik , 7 N.-W, P, 
201 ; Kuvarji v.Moti Haridas , 3 Bom. 234 ; aud see Qadyeppa v. Apaji. 3 Bom. 
23 7. 

(1) Katnaroju v. Secretary of State, 11 Mad. 309 ; Chengal Ueddi v. Vmkata 
Reddi, 12 Mad. 483 ; Tarinee Churn v. Watson, 12 fcnith. 414 ; W. C. 3 B. t. R. 
(A. C. *1.) 437 ; Modhoo Soodun v. Prithee Bullub , 16 Bulb. 231 j Junjte Lall 
r. Sham Ball, 20 8ath. 120 ; Lekraj v. Mahtub , 14 M. 1. A. 893; 8. C. 10 B L. 
R. 33; 8. U. 17 Butb. L17 ; Mrinamoyi v.Jogo Ditthuri , 5 Cal. 450. And the 

g uardian may equally compromise claims before suit ; Gopeenath v. Ramjeewun, 
. D. of I860, 913. As to effect of withdrawal of suit, Eshan Chunder v.Eunda- 
mem, 10 Cal. 857- 

(m) Ram Churn v. Mungul , 16 Sutb. 282, Civil Procedure Code, ActXIY of 
1882, S 462 ; Rajagopal v. Muttupalem^ 3 Mad. 108 $ K armali t. Rahimbhoy, 18 
Bon. 187* 
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by name instead of against the minor as represented by the 
guardian (a). And the mere fact that a proceeding was 
partly conducted through the intervention of a Civil Court 
— as for instance, a decree on a foreclosure — does not give 
it any additional validity against a minor, unless he is 
properly made a party to the proceeding at a stage when 
he can question it on its merits (o). Of course a compromise 
or a decree can always be set aside if obtained by fraud (p). 
Cases might arise in which a guardian by mere carelessness, 
amounting to gross neglect of duty but without fraud, 
failed properly to support the interests of his ward, and 
thereby failed in a suit which lie ought to have won. 
Whether the ward in attaining full age might set aside the 
decree against him is a point which has been raised, but 
not decided (q). 


The natural father of an adopted son is not his guardian, 
unless specially so appointed, so as to bind him by his con- 
duct of a suit in his behalf (r). And although the minor 
may properly be represented by the manager of the undi- 
vided family, the mere fact that the suit is conducted or 
defended by the manager is not in itself sufficient to show 
that the minor is adequately represented (*) . If, however, 
the Court lias in fact given permission to any one to repre- 
sent the minor, his acts will not be invalid for want of a 
certificate under Act XL of 1858, though the absence of 
such certificate may, if not rebutted, be evidence that there 
never lias been such a permission (/). A mere want of 
form in the mode of describing the minors will not affect 


00 Han v. Na rayon , 12 Bum. 42". 

(o) Buxruuij v. Alt. Muutora , 22 Suth. 119. 

ip) Lekraj v. Siahtab, 14 M. 1. A. 393 ; r> C. i() B. L. R, 35 ; S. C. 1 7 Suth* 
117 ; Bibee Solomon v. Abdul Axeez, 6 Cal. 68" ; Eshan Chunder v. Nundamoni , 
10 Cal. 35" ; llaghubar Dyal v. Bhikya Lall , 12 Cal. 69. 

( q ) Mungniratn v. Alohunt Gursahai, 16 I. A., p. 204, S. C. 17 Cal. p. 361. 

O’) Srinarain Slitter v. Sreemutty Kushen , 11 B L. R. 171, (P C.) 
t#) Padmakar Vinayek v. Muhadev Krishna , 10 Bom. 21. Doubting Gan Savant 
v Naraycn phond , 7 Bom. 467 j Vishnu heehaw. Ramchandra , 11 Boro. 180. 

(0 Joyi Singh v. Behari Singh, 11 Cal. 509; Alim Bukehv. Jhalo Bibi, 12 
Cal. 48 ; Durgopershad v. Kesho Pei'shad t 91. A. 27 ; 8. C. 8 Cal. 656; Sureeh 
Chunder v. Jngat Chunder U Cal. 204 ; Parmeshar Das v. Bela , 9 All. 508. As 
to suits brought on behalf of a minor without the sanction of the Court of 
Wards, see Dwesh Chunder v. Qolam Mostapha, 16 Cal. 89. 
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the validity of the decree, if they have been really repre- 
sented and sued ( u ). 

A decree in a suit in which a minor is properly represent- 
ed may be liable to set aside for fraud or other reasons, 
but till set aside it binds him, and proceedings to get rid 
of it must be commenced within a year from the date of 
the decree or from the termination of the minority (v) , 

Where the minor has not been properly represented the 
decree is a nullity, as far as he is concerned. He need take 
no notice of it, and may proceed to enforce his rights 
within the period of limitation which would be applicable 
if no decree had been passed (?r). 

A guardian is liable to be sued by his ward for damages Suit# against 
arising from his fraudulent or illegal acts («r). For debts 
due by the ward, the guardian of course is only liable to tho 
extent of the funds which have reached his hands (y). 


(u) Jogi Sivr/h v. Behari 8ingh, ub sup., lihaba Perthad v. Secretary of State , 
14 Cal. 159 ; Suresh Vhunder v. Juqut Chunder, 14 Cal. 204; Natmvayyrm 
Narammmayyar , 13 Mad. 480; Hari Sarun Moitra v. Bkiibaneewari Dett, 151. 
A. 195. S.C.’ 16 Cal. 40. 

(v) Act XV of 1877, Scbed. II, Art. 12. Munyvirnm Manoari v. Mohunt 
QurHahai , 16 1. A, 203. S. C. 1/ Cal. 347. As to the mode of setting asidenuch 
u decree, see Mirali Hahimbhoy v. itehmoobho »/, 15 Bom. 594. 

(w) Ditji Hinuit v. Dhirajram , 12 Bom. 18. 

(x) Issur Vhunder v. Rayah, S. 1). of 1860, 1, 349. 

<y) Sheikh A zeemooddeen v. Moonehee Athur, 3Sutb. 137. 



CHAPTER VIL 


EARLY LAW OF PROPERTY. 

Misleading § 198* The student wlio wishes to understand the Hindu 

anak)^e? ngllKh K y B ^ em of property, must begin by freeing his mind from 

all previous notions drawn from English law. They would 
not only be useless, but misleading. In England owner- 
ship, as a rule, is single, independent, and unrestricted. 
It may be joint, but the presumption will be to the contrary. 
It may be restricted, but only in special instances, and 
under special provisions. In India, on the contrary, joint 
ownership is the rule, and will be presumed to exist in each 
individual case until the contrary is proved. If an indi- 
vidual holds property in severalty, it will, in the next 
generation, relapse into a state of joint tenancy. Absolute, 
unrestricted ownership, such as enables the owner to do 
anything he likes with his property, is the exception. The 
father is restrained by his sons, the brother by his brothers, 
the woman by her successors. If property is free in the 
hands of its acquirer, it will resume its fetters in the hands 
of his heirs. Individual property is the rule in the West. 
Corporate property is the rule in the East. And yet, 
although the difference between the two systems can now 
only be expressed in terms of direct antithesis, it is pretty 
certain that both had a common origin (a). But in India 
the past and the present are continuous. In England they 
are separated by a wide gulf. Of the bridge by which 
they were formerly connected, a few planks, only visible to 
the eye of the antiquarian, are all that now re main 


(a) See Maine, Village Communities, 88* 
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§ 199. Three forms of the corporate system of property 
exist in India; the Patriarchal Family, the Joint Family and pertjr, 
the Village Community, The two former, in one shape or 
other, may be said to prevail throughout the length and 
breadth of India. The last still flourishes in the north-west 
of Hindostan. It is traceable, though dying out, in Southern 
India. It has disappeared, though we may be sure it for- 
merly existed, in Bengal and tho upper part of the penin- 
sula. In some regions, such as among the Hill tribes and 
the Naira of the Western Coast, it appears never to have 
arisen at all. The analogy between the two latter forms is 
complete. The Village Community is a corporate body, of 
which the members are Families. The Joint Family is a 
corporate body, of which the members are individuals. The 
process of change which has been undergone both by Village 
Communities and Families is similar, and the causes of this 
change are generally identical. It seems a tempting gene- 
ralisation to lay down, that one must lmvo sprung from the 
other; that the Village Community has grown out of the 
extension of the Joint Family, or that the Joint Family has 
resulted from the dissolving of tho larger body into its 
component parts. But such a generalisation would be un- 
safe. The same causes have no doubt produced the Village 
system and the Family system. But it is certain that there 
are many Villages which have never sprung from the same 
Family, and many places where the Family system has 
shown no tendency to grow into the Village system. 


§ 200. The Village system of India may be studied with Villa.§ ** com. 
most advantage in the Punjab, as it is there that we find it Punjab* 
in its most perfect, as well as in its transitional, forms. It 
presents three marked phases, which exactly correspond to 
the changes in an undivided family. The closest form of 
union is that which is known as the Communal Zemindari 
village. Under this system " the land is so held that all the 
village co-sharers have each their proportionate share in it 

as common property, without any possession of, or title to, 
distinct portions of it ; and the measure of each proprietor's 
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Punjab 


interest is his share as fixed by the customary law of inherit- 
ance. The rents paid by the cultivators are thrown into a 
common stock, with all other profits from the village lands, 
and after deduction of the expenses the balance is divided 
among the proprietors according to their shares ” (b). This 
corresponds to the undivided family in its purest state. 
The second stage is called the pattidari village. In it the 
holdings are all in severalty, and each sharer manages his 
own portion of land. But the extent of the share is deter- 
mined by ancestral right, and is capable of being modified 
from time to time upon this principle (c). This corresponds 
to the state of an undivided family in Bengal. The transi- 
tional stage between joint holdings and holdings in severalty 
is to be found in the system of re-distribution, which is 
still practised in the Pathan communities of Peshawur. 
According to that practice, the holdings were originally 
allotted to the individual families on the principle of strict 
equality. But as time introduced inequalities with reference 
to the numbers settled on each holding, a periodical transfer 
and re-distribution of holdings took place (d ) . This practice 
naturally dies out as the sense of individual property 
strengthens, and as the habit of dealing with the shares by 
mortgage and sale is introduced. The share of each family 
then becomes its own. The third and final stage is known 
as the bhaiachari village. It agrees with the pattidari form, 
inasmuch as each owner holds his share in severalty. But 
it differs from it, inasmuch as the extent of the holding is 
strictly defined by the amount actually held in possession. 
All reference to ancestral right has disappeared, and no 
change in the number of the co-sharers can entitle any 
member to have his share enlarged. His rights have become 
absolute instead of relative, and have ceased to be measured 
by any reference to the extent of the whole village, and th< 


Customs, 105, 161. This stage is the same as that described b 
® lr **• Maine, as existing in Servia and tbe adjoining districts. Ancier 
Law, 267. See Evans, Bosnia, 44. 

(c) Punjab Customs, 106. 156. 

t ^ ustonw, 125, 170, See Corresponding Customs, Maine. An 

i-#w, 267 » village Communities, 81 $ Lavaleye, cb.^vi. • Wallace, Russia, i, 18 
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numbers of those by whom it is held («) . This is exactly 
the state of a family after its members have come to a 
partition. 


§ 201. The same causes which have broken up the Joint 
Family of Bengal have led to the disappearance of the 
Village system in that province. In Western and Central 
India, the wars and devastations of Mohammedans, Mah- 
rattas, and Pindarries swept away the Village institutions, 
as well as almost every other form of ancient proprietary 
right (/). Hut in Southern India, among the Tamil races. Southern India, 
we find traces of similar communities (</). The Village 
landholders are the.*e represented by a class known as 
MircutidarH, the extent and nature of whose rights are far 
from being clearly ascertained, ft is certain, however, that 
they have a preferential right over other inhabitants to be 
accepted as tenants by the Government, a right which they 
do not even lose by neglecting to avail themselves of it at 
each fresh settlement (/<). They are jointly entitled to 
receive certain fees and perquisites from the occupying 
Tenants, and to share in the common lands (/). Some vil- 
lages are even at the present time held in shares by a body 
of proprietors who claim to represent the original owners, 
and a practice of exchanging and re-distributing these 
shares is known still to exist, though it is fast dying out ( k ). 

In Madras the Government claim is made upon each occu- 
pant separately, not upon the whole village, as in the 
Punjab; but the contrary usage must once have existed. 


(<?) Punjab Customs, 106, 101. 

(/) See speech of Sir J. Lawrence, cited Punjab Custom*, 1H8. 

(q) Klpbinstone, India. 66, 249. 

(h) Ramanooja v . Peetayen , Mad. Dec. of 1650, 121 ; Alaf/appo v. ttamaftamy, 
Mad. Dec. of 1859, 101 ; 5th Report House of Common*, cited Moot oopermnll 
v. Tondaven , 1 N. C. 320 [2J5J. See Fakir Muhammad v. Tinunala Charinr, 
l Mftd. 205. 

(i) Montoopermall v. Tondaven, 1 Stra. N. C. 800 r 260l. honmnratmwmy v. 
Ra.java, Wad. Dec. of 1852,38*; Vimvanadha v. Mootfon MoodeJy , Mad. Dec. of 
1851, 141 ; Muniappa v. Kasturi , Mad. Dec. of 1862, 50. In the Punjab this 
right may be retained by a co sharer, though be baa ceased to possess any 
land in the village. Punjab Customs, 108. 

U') Madura Manual, Rt. V. 12; Venhatanvumi v. Suhba Rau t 2 Mud. H. C. 
i, 5; Anandavyan v. Devarajayyan , ib, 17 ; Saminathaiyan v. Saminthaiyan , 
4 Mad. E. C. 159 ; Sittiaramiyer v. Alagiri , 3 Mad. Rev. Reg. 189. 

a? 
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•cent. 


Si? O# Campbell mentions an instance in which the Govern- 
ment supposed that they were receiving their revenue as 
usual, from the individual ryots. It was ascertained that 
the village had really taken the matter into its own hands, 
and regularly re-distributed the burthen according to 
ancient practice among the several occupants (/). 

§ 202. The co-sharers in many of these Village Communi- 
ties are persons who are actually descended from a common 
ancestor. In many other cases they profess a common 
descent, for which there is probably no foundation (m). 
In some cases it is quite certain there can be no common 
descent, as they are of different castes, or even of different 
religions (n). But is is well known that in India the mere 
fact of association produces a belief in a common origin, 
unless there are circumstances which make such an identity 
plainly impossible. I have often heard a witness say of 
another man that he was his relation, and then upon cross- 
examination explain that he was of the same caste. The 
ideas presented themselves to his mind, not as two but as 
one. An instance is given by Sir H. S. Maine, in which 
some missionaries planted in villages converts collected from 
all sorts of different regions. They rapidly adopted the 
language and habits of a brotherhood, and will no doubt 
before long frame a pedigree to account for their juxtaposi- 
tion (o). It is evident that an actual community of descent 
must depend upon mere accident. If a family settled in 
an unoccupied district, it might spread out till it formed 
one community, or several Village Communities. The 
same result might happen if a family became sufficiently 
powerful to turn out its neighbours, or to reduce them to 
submission. Where the country was more thickly peopled, 
several families would have to unite from the first for 


(l) Land Tenures, Cobden Club, 197. 

(m) Punjab Customs, 186, 16i ; Maine, Vill. Com. 12, 1/5; Early lnstit. 1, 
64 ; 1 iy all, Asiatic Studies, ch. vii ; Hunter's Orissa, ii. 72 ; McFiennan, 214. It 
must be lymembered that the co-sharers of a village are a much smaller body 
than the inhabitants. 

(*) Maine, Vill. Com. 1/6 ; ituniappa v. Kantim, Mad. Dec, of 1862, 80. 

(o> Maine, Early Inarit. 28$, 
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mutual protection, and would in time begin to account In 
the usual way for the fact that they found thenselves united 
in interest. Families which settled, or sprung up, in regions 
that were fully occupied never could form new communities 
based on the possession of land. 

§ 203. As it is certain that Village Communities have Joiut UuuIh* 
not always sprung from a single Joint Family, so it is sartsr 
equally certain that a Joint Family does not necessarily 
tend to expand into a Village Community. For instance, 
the Naira, whose domestic system presents the most perfect 
form of the Joint Family now existing, never have formed 
Village Communities. Each taricad lives in its own man- 
sion, nestling among its palm trees, and surrounded by 
its rice lands, but apart from, and independent of, its 
neighbours. This arises from the peculiar structure of 
the Family, which traces its origin in each generation to 
females, who live on in the same ancestral house, and not 
to males, who would naturally radiate from it, as separate 
but kindred branches of the same tree. In a lesser degree 
the same thing may be said of the Kandhs. Among them Kamllw, 
the Patriarchal Family is found in its sternest type. But 
though the families live together in septs and tribes, 
tracing from a common ancestor, and acknowledging a 
common head, and although their hamlets have a deceptive 
similarity to a Hindu village, they want the one element 
of union — there is no unity of authority, and no community 
of rights. Each family holds its property in severalty, and 
never held it in any other way. It is absolute owner of the 
land it occupies ; and it ceases to have any interest in the 
land which it abandons. The chieftain has influence, but 
not authority. The families live in proximity, but not in 
cohesion. They are not branches of one tree, but a collec- 
tion of twigs (p). This, again, seems to arise from the 
circumstances of their position. With them land is so 
abundant, and their wants so few, that it has never been 


Cp) H onter'f Orina, it. 72, fttt. 
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necessary to restrain the individual for the benefit of the 
community. Where the common stock is limited, it is 
necessary to make rules for its enjoyment ; but where all 
can have as much as they want, no one would take the 
trouble to make rules, and no one would submit to them if 
made. 


Lrroeted ex- 
(uitioo of the 
Nitriarohal 
'maily. 


§ 204. The same causes which have prevented the Joint 
Family from extending into the Village Community, appear 
also to chock the Patriarchal Family at the stage at which 
it would naturally expand into the Joint Family. For 
instance, among the Kandhs, at the death of the father, the 
family union, which previously was absolute, appears to dis- 
solve. The property is divided, and each son sets up for 
himself as a new head of a family (q). Among the Hill 
Tribes of the Nilgiris, and among the Kols, the same prac- 
tice prevails (r). 


§ 205. It would appear, therefore, that in tracing society 
backwards to its cradle, one of the earliest, if not the earliest, 
unit, is the Patriarchal Family. In the language of Sir H. 
8. Maine (*), a Thus all the branches of human society 
may, or may not, have been developed from joint families 
Which arose out of an original Patriarchal cell ; but, wher- 
ever the Joint Family is an institution of an Aryan race (t) f 
We see it springing from such a cell, and, when it dissolves, 
We see it dissolving into a number of such cells. ^ 


U origin and § 200. The Patriarchal Family may be defined as “a 

lafcure. 

group of natural, or adoptive, descendants held together by 
subjection to the eldest living ascendant, father, grand* 


(q) Hunter's Oiinna, ii. 79. 

(r) Breeks, Primitive Tribes of the Nilgiris, 9, 39, 42, 68. 

(#) Early Institutions, 118. 1 Lave retained tbe following pages unaltered, 

notwithstanding tbe attack lately made upon Sir H. 8. Maine’s views by Mr, 
McLennan. Patriarchal Theory, 1885. For a reply to that work, so far os it 
affects Hindu Law, see an article by tbe present author in the Law Qnnrterly 
Review, I. 485. For a general reply, see the London Quarterly Eeview, Jan, 
1886. 

(t) This qnalidcation was no doubt intended to exclude oases where the Joint 
Family is of a polyandrons type. 
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father, or great-grandfather. Whatever be the formal pre- 
scription of the law, the head of such a group is always in 
practice despotic ; and he is the object of a respect, if not 
always of an affection, which is probably seated deeper than 
any positive institution ” («)• "Hie absolute authority over 
his family possessed by the Roman father in virtue of this 
position is well known. A very similar authority was once 
possessed by the Hindu father. Maim says, “ Throe persons, 
a wife, a son, and a slave, are declared by law to have in 
general no wealth exclusively their own ; the wealth which 
they may earn is regularly acquired for the man to whom 
they belong” (r). And so Narad a says of a son, “ he is of 
age and independent, in case his parents bo dead ; during 
their lifetime he is dependent, even though he bo grown 
old ” ( ir ). But this doctrine was not peculiar to the Aryan 
races. Among the Karulhs it is stated that u in each family 
the absolute authority rests with the house father. Thus, 
the sons have no property during their father’s lifetime ; 
and all the male children, with their wives and descendants, 
continue to share the father’s meal, prepared by the common 
mother” (>e). An indication of a similar usage still exists 
among the Tamil inhabitants of Jaffna, where all acquisi- 
tions made by the sons while unmarried, except mere 
presents given to them, fall into the common stock (y). As 
soon as they are married, it would appear that each becomes 

the head of a new familv. 

« 


§ 207. The transition from the Patriarchal to the Joint Origin °f 
Family arises (where it does arise) at the death of the com- 
mon ancestor, or head of the house. If the family choose 
to continue united, the eldest son would be the natural 
head (z). But it is evident that his position would be very 

different from that of the deceased Patriarch. The former Difference 

between Petri 


(it) Early Institutions* 116} Ancient Law, 133. Here seems to be theorigiit 
of the great Hindu canon of inheritance, that the funeral cake stop# at the 
third in descent. See pos#, § 474. 

(e) Mann, viii. § 416 ; Naruda, v. § 39 ; Sancha A Licb.» 2 Dig. 526. 

(w) Narada* iii. § 88. 8ee too Sancha & Lich., 2 Dig. 533. 

(») Hunter** Orissa, ii. 72. 

(y) Thesawaleme, ir. 5. (*) Mann, is. f 165. 
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*r©h*i Mid joint was head of the family by a natural authority, The tetter 

Family. cmly be so by a delegated authority. He is ptimm bat 

inter pares. Therefore, in the first place, he is head by 

choice, or by natural selection, and not by right. The 

eldest is the most natural, but not the necessary head, and 

he may be set aside in favour of one who is better suited 

for the post. Hence Narada says (a), “ Let the eldest 

brother, by consent, support the rest like a father ; or let a 

younger brother, who is capable, do so ; the prosperity of 

the family depends on ability.” And so the old Toda, when 

asked which of his sons would take his place, replied, “ the 

wisest ” (b ) . In the next place the extent of his authority is 

altered. He is no longer looked upon as the owner of the 

property, but as its manager (c). He may be an autocrat as 

regards his own wife and children, but as regards collaterals 

he is no more than the president of a republic. Even as 

regards his own descendants, it is evident that his power 

will tend gradually to become weaker. The property which 

he manages is property in which they have the same interest 

as the other members of the family. The restrictions which 

* 

fetter him in dealings with the property as against collaterals, 
will, by degrees, attach to his dealings with it as against 
his own children. They also will come to look upon him as 
the manager, and not as the father. The apparent conflict 
between many of the texts of Hindu sages as to the author- 
ity of the father, may, perhaps, be traced to this source. 
Those which refer to the father as head of the Patriarchal 
Family will attribute to him higher powers than those which 
refer to him as head of a Joint Family. 

Not in ueoestf&ry § 208. We have already seen (d) that the step from the 

8 W]tl 8 & 06 i " ... * 

Patriarchal to the Joint Family is one which, in some states 
of society, never takes place. Conversely the Joint Family 
is by no means necessarily preceded by the Patriarchal 
, Family. For instance, the Nair system absolutely excludes 


(a) Narada, xiii. § 5. 

(ft) Brooks, Primitive Tribes, a. 


(c) Bee Ma me, Early lastitotioiw, Its, 
id) Ante, f SO#* 
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the Patriarchal idea* Ita essence is the tracing of kinship 
through females, and not through males, Mr. McLennan 
considers that the Nair system was tho necessary ante- ^iK B <rf™amily 
cedent of the patriarchal form of relationship. According system, 
to his view, the loose relation between the sexes in early 
ages first settled into polyandry. Where it existed in its 
rudest shape, in which a woman associated with men un- 
related to each other, the only family group that could be 
formed would be that of the mother and her children, and 
the children of such of them as were females. Tins is the 
Nair type, and still exists in the Canarese and Malabar 
tarwadbi. Here kinship by females was alone possible. 

When the woman passed into the possession of several 
males of the same family, the circle of possible paternity 
became narrowed. The wife then lived in the house of her 
husbands, and the children were born in their homo as well 
as hers. They could be identified as the offspring of some 
one of the husbands, though not with certainty as the 
offspring of any particular one. This was the first dawning 
of kinship through males. It is the species of polyandry 
that exists in Thibet, Ceylon, among the Todas on the 
Nilgliiri Hills and elsewhere. Where tho woman was the 
wife of several brothers, the eldest, to whom she was first 
married, would naturally have a special claim upon her, 
and could be ascertained to be the father of the children 
who were first born. By degrees this special claim would 
change into an exclusive claim, and so a system of absolute 
monandry would arise, and the Patriarchal Family become 
possible (c). Substantially the same view is put forward 
by Dr. Mayr in a less elaborate form (/). Now, as the 


(«) McLennan, Studies in Ancient History. Patriarchal Theory. See farther 
discussion on the wme subject in Spencer’s Principles of Sociology, I, chaps, 
iii— viii ; Fortnightly Review, May and June, 1877 ; and in Mr. Morgan’s 
“Ancient Society,” Part III, Mr, C. Staniland Wake, “The development 
of marriage and kinship,” chapters ii. viii, ix, x. Mr. Edward Western** rck, 
“ The History of Human Marriage,” chapters iv, v. Maximo Kovalevsky, 
“TUblcu des Origtnes et de 1 : Evolution de la FamiUe et de la Propriete,” 
Lecona i — v. 

(/ ) Ind Erbrecht, pp. 72—76. He appears not to have been acquainted with 
Mr. McLennan's work on Primitive Marriage, and bases his theory on the 
cruder speculations of Sir J. Lubbock, as to the early prevalence of what the 
Utter terms “ Communal Marriage.” Lubbock, Origin of Civilisation, chap. Ki, 
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tenure of property always moulds itself to the family rela- 
tions of the persons by whom it is held, the result would be 
that property would first be held by the entire tribe ; next 
by those who claimed relationship to a common mother; 
and next by a family, tracing either from several males, or 
from a single male. According to this theory, the Patriar- 
chal Family would always be evolved from a wider Joint 
Family, instead of tin* reverse. 

§ 209. It seems to me that the fallacy of these specula- 
tions consists in assuming that a cause, which is sufficient 
to produce a particular result, is the cause which has invari- 
ably produced that result. It is certain that polyandry, 
and the female-group system of property, has a tendency to 
change into monandry, and individual property. We have 
seen the process going on among the Kandyan chiefs of 
Ceylon, and the To das evince the same tendency (<?). I 
have been told that fidelity to a single husband is becoming 
common among the Nair woman of the better class (fc). 
And it is certain that the Malabar tartrdds would long since 
have broken up into families, each headed by a male, if our 
Courts had allowed them to do so. Lr is equally certain 
that the Patriarchal Family is capable of expanding, and 
has a tendency to expand into the wider Joint Family, for 
we see instances of it (‘very day. Kverv Hindu who starts 
with nothing, and makes a self-acquired fortune, is a pure 
and irresponsible patriarch. But we know that in a couple 
of generations his offspring have ramified into a Joint 
Family, exactly, to use Mr. McLennan^ simile, like a banian 
tree which has started with a single shoot. It may possibly 
be that the Village Communities and undivided families of 
Southern India have originated among polyandrous tribes, 


(m) MoLennau, 195 ; Breeks, Primitive Tribes, 9. Mr. Lewis H. Morgan gives 
numerous instances of tbe same transition among the American Indian tribes. 

(h) Mr. Wigram i« bis work on Malabar Law and Custom, Introduction Hi, 
says, “ But polyandry may now be said to be dead, and although the issue of a 
Nair marriage are still children of their mother rather than of their father, 
marriage may be defined as a contract based on mutual consent and dissoluble 
at will. It has been well said that nowhere is the marriage tie, albeit informal, 
more rigidly observed or respected than it is in Malabar; nowhere is it more 
jealously guarded, or its neglect more savagely avenged.** 
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for we have evidence of the recent existence of polyandry 
among the Dravidian races (§ 59). But it is difficult to at- 
tribute to the same cause the existence of similar organiza- 
tions among the Aryan races of Northern India . We know 
that the village and family system in these races must be 
of enormous antiquity, because we find an exactly similar 
system existing among the kindred races which branched 
off from them before history commenced. It is impossible 
to say that the ancestors of the common race were not poly- 
androus, but it is almost certain that their descendants 
neither are nor have been so during any period known to 
tradition (§ 60). It is difficult therefore to imagine that 
polyandry could have been the necessary antecedent of a 
system of property, which is able to flourish in every part of 
the world under exactly opposite conditions. 

§ 210. The following suggestions seem to me capable of 
accounting for all the known facts, and are equally applica- 
ble to any families, however formed. 


I assume that an original tribe, finding themselves in any 
tract of country, would consider that tract to be the property 
of the tribe; that is to say, they would consider that the 
tribe, as a body, had a right to the enjoyment of the whole 
of the tract, in the sense of excluding any similar body from 
a similar enjoyment (/). It would never occur to them that 
any individual member of the tribe had a right to exclude 
any other member permanently from anv part of it; they 
would hunt over it and graze over it in common. When 
they came to cultivate the land, each would cultivate the 
portion he required. The produce would go to support 
himself and his family, but the land would be the common 
property of all. So long as the ratio between population 
and land was such as to enable any one to occupy as much 
as he liked, and when the land was exhausted, to throw it 
up and exhaust another patch, the community would have 


Tr 


ibal right!. 


T 


( i) Till* U the sort of right which the Eed Indian* are always averting 
against the Americans, 
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no motive for refitraining him in eo doing. His rights would 
appear to be unlimited, merely because no one had an 
interest in limiting them. The same cause would produce 
the continual break-up of families. They might cling 
together for mutual protection ; but as soon as each fraction 
grew strong enough to protect itself, it would wander apart 
to seek fresh pasturage for its flocks, or virgin soil for its 
crops (k). This is the condition of the hill tribes of India 
at present, But it would be different when population 
began to press upon subsistence, either from the increase 
of the original tribe, or from the closing in of adjoining 
tribes. Then the unlimited use of the land by one would 
be a limitation of its use by another. An individual or a 
family might be sufficiently strong to enforce an exclusive 
possession, but every one could not encroach upon every 
one else. The community would assert its right to put each 
of its members upon an allowance. That allowance would 
be apportioned on principles of equality, giving to each 
family according to its wants. The mode of apportionment 
might be, either by throwing all the produce into a common 
stock, and then re-distributing it, as in a communal Zemin - 
dari village ; or by allotting separate portions of land to 
each family, with reference to the number of its members, 
as in a patfidar! village. In the latter case equality would 
probably be from time to time restored by an exchange and 
re-distribution of shares, as in the Russian Mir, and the 
Pathan communities. In time this periodical dislocation of 
society would cease : it would tend to die out when the 
members began to improve their own shares. In the Punjab 
it is found that community has died out in spots whose 
cultivation depends entirely upon wells (/). Gradually the 
shares would come to be looked upon as private property. 
The idea of community would be limited to a joint interest 
in the village waste, and a joint responsibility for the claims 
of Government. This is the bhaiacharry village. If Govern- 
ment chose to settle with each individual instead of with the 


(k) See the separation of Abraham and Lot, in Genesis, xiii. 

(l) Punjab Customs, 128, ' 
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village, the members would be exactly in the same position 
as the Mirasidars of Southern India. 

§ 211. During the whole of this time the family system frognmi of tfc 
might be going through a series of analogous changes, ** ow y * 

The same causes which led to the compression or disruption 
of the tribe would lead to the compression or disruption of 
the family. The same feeling of common ownership which 
caused the tribe to look upon the whole district as their 
joint property, "would cause the family to look upon their 
allotment in the same way. The same sense of individual 
property which led to the break-up of the village into shares, 
would lead to the break-up of the family by partition. But 
as the motives for union are stronger in a family than in a 
village, the union of the family would be more durable than 
that of the village. And this, in fact, we find to be the caBe. 

§ 212, The ancient Hindu writers give us little inform- Etuly Hindu 
ation as to the earlier stages of the law of property. So wrlfccr8, 
far as property consisted in land, they found a system in 
force which had probably existed long before their ancestors 
entered the country, and they make little mention of it, 
unless upon points as to which they witnessed, or were 
attempting innovations. No allusion to the village copar- 
cenary is found in any passage that 1 have met. Mcuiu 
refers to the common pasturage, ami to the mode of settling Limitation of 
boundary disputes between villages, but seems to speak of faiwi,y ”****•• 
a state of things when property was already held in seve- 
ralty ( m ). But we do find scattered texts which evidence 
the continuance of the village system, by showing that the 
rights of a family in their property were limited by the 
rights of others outside the family. For instance, as long 
as the land held by a family was only portioned out by 
the community for their use, it is evident that they could not 
dispose of it to a stranger without the consent of the general 
body. This is probably the real import of two anonymous 
texts cited in the Mitakshara : “ Land passes by six form-* 

t , ■ - - - m I III — . 1 1 1 n r - ■ — ■ ■ - - 1 '■ - — — ■ — n ~ in .. i hj_- if- . f— r l tl 

(m) Mima, viii. $ 237—265. Jolly, L«ct* 8$. 
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alitiea ; by consent of townsmen! of kinsmen, of neighbours 
and of heirs, and by gift of gold and water.” “ In regard 
to the immoveable estate, sale is not allowed ; it may be 
mortgaged l>y consent of parties interested” (ft). This 
would also explain the text of Yrihaspati, cited Mitakshara, 
i., 1, § 30. “ Separated kinsmen, as those who are unsep- 

arated, are equal in respect of immoveables, for one has not 
power over the whole, to make a gift, sale or mortgage.” 
It is evident that partition would put an end to further 
rights within the family, but would not affect the rights 
which the divided members, in common with the rest of the 
village sharers, might possess as ultimate reversioners. 
Consequently they would retain the right to forbid acts by 
which that reversion might be affected. And this is the 
law in the Punjab to the present day (o). Perhaps the 
text of Ucymas, who states that land was “ indivisible among 
kinsmen even to the thousandth degree” (/>), may be re- 
ferred to the same cause. 

§ 213. A further extension of the rights of co-sharers 

took place, when each sub-division was saleable, but the 

members of the community had a right of pre-emption, so as 

to keep the land within their own body. This right exists, 

and is recognized at present by statute, in the Punjab ( 5 ). 

The existence of an exactly similar right among the Tamil 

inhabitants of Northern Ceylon is recorded in the Thesa- 

* 

waleme (r). 

§ 214. With the exception of these scattered and doubt- 
ful hints, the Sanskrit writers take up the history of the 


00 MiUkhlinia, i. 1, § 31, 32; see too Vivada Cbiutamani, p. 809. It will 
be observed that h«*r»», as in other esses, VijoMneswam gives the texts an expla- 
nation which makes them harmonise with the law as known to him. ^ But it ia 
more probable that they were once literal statements of a law which in his 
time had ceased to eaist. See Mayr, 24, SO. 

( 0 ) Punjab Customs, 73. (p) Mitakshara, i. 4 § 26. See Mayr, 81. 

(q) Punjab Customs, 186 j Act Xll of 1878, § 2. 

(»*) Thesa waleme, vii. § ], 2. The right of pre-emption is there said to 
extend to the vendor’s *' heirs or partners, and to such ol his neighbours whose 
grounds are adjacent to his land, and who might have the same in mortgage, 
should they have been mortgaged/* 
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family at a period when it had become an independent unit, 
unrestrained by any rights external to itself. As regards 
the rights of the members, inter sc, their statements are 
very meagre. The status of the undivided family was, 
apparently, too familiar to every one to require discussion. 
They only notice those new conditions which were destined 
to bring about the dissolution of the family itself. These 
were Self- Acquisition, Partition and Alienation . 


§ 215. Self-acquired property in the earliest state of 
Indian society did not exist (.v). So where the family was 
of the purely Patriarchal type, tho whole of the property 
was owned by the father, and all acquisitions made by the 
members of the family were made for him, and fell into the 
common stock (t). When the Joint Family arose, self- 
acquisition became possible, but was gradual in its rise. 
While the family lived together in a single house, supported 
by the produce of the common land, there could be no room 
for separate acquisition. The labour of all went to the 
common stock, and if one possessed any special aptitude for 
making clothes or implements of husbandry, his skill was 
exercised for the common benefit, and was rewarded by an 
interchange of similar good offices, or by the improvement 
of the family property, and the increased comfort of the 
family home. But as civilization advanced, and commerce 
arose, new modes of industry were discovered, which had no 
application to the joint property. As the family had only a 
claim upon its members for their assistance in the cultivation 
of the land, and the ordinary labours of the household, they 
could not compel the exertion of any special form of skill, 
unless it was to meet with a special reward. It was re- 
cognized that a member, who chose to abandon his claims 
upon the family property, might do so, and thenceforward 
pursue his own special occupation for his own exclusive 
profit (u). But it might be for the advantage of all to keep 


« See 28. n .. <{> J * ante , f J 06 . 

(u) Ms im, «. 1 207 i Yajuavalkys, u. § 116 * Jfciyr, 29, 41 
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the specially gifted member in the community by allowing 
him to retain for himself the fruits of his special industry. 
On the other hand, an injury would be done to the family^ 
if, while living at its expense, he did not contribute his fair 
share of labour to its support, or if he used any appreciable 
portion of the family property for the purpose of producing 
that which he afterwards claimed as exclusively his own. 
The doctrine of self -acquired property sprung from a desire 
to reconcile these conflicting interests. 

§ 216. The earliest forms of self-acquisition appear to 
have been the gains of science and valour, peculiar to the 
Brahman and the Kshatriya. Wealth acquired with a wife, 
gifts from relations or friends, and ancestral property, lost 
to the family, and recovered by the independent exertions 
of a single member, were also included in the list ; and 
Manu laid down the general rule, “ What a brother has 
acquired by labour or skill, without using the patrimony, lie 
shall not give up without his assent, for it was gained by 
his own exertion” (r). But we can see that self-acquisi- 
tions were at first not favoured, and that Manu’s formula 
was nttlier strained against the acquirer than for him. 
Katyayana and Vrikaspati refuse to recognize the gains of 
science as self-acquisition, when they were earned by means 
of instruction imparted at the expense of the family ( iv) • and 
Vyasa similarly limits the gains of valour, if they were 
obtained with supplies from the common estate, such as a 
vehicle, a weapon, or the like, only allowing the acquirer to 
retain a double share («*•). It would also seem doubtful 
whether the acquirer was originally entitled to the exclusive 
possession of the whole of his acquisitions. Vasishtha says, 
“ If any of the brothers has gained something by his own 
efforts, he receives a double share.” This text is supposed 
by Dr. Mayr to mark a stage at which the only benefit 
obtained by the acquirer was a right to retain, On partition, 


(v) Manu, »*. § 206—209 ; Gautama, xxviii. § 27, 28 ; Narada, xiii. § 6, 10, 
11 ; Vyaaa. 3Dig. 333. 3 * ■ 

{w) 8 Dig. 888, 840. (*) 3 Dig. 71 j V. May, iv, 7, § 12. 
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m extra portion of the fruits of his special industry (y). If 
that be the correct explanation, the text of Vyasa just 
quoted shows a further step in advance. He restricts the 
rights of the acquirer, only in cases where assistance, how- 
ever slight, has been obtained from the family funds ; as 
where a warrior has won spoil in battle, by using the family 
sword or chariot. In later times all trace of such a restric- 
tion had passed away. The text of Vasishtha had lost its 
original meaning, and was explained as extending Manu's 
rule, not as restricting it ; and as establishing that a mem- 
ber of a family, who made use of the patrimony to obtain 
special gains, was entitled to a double portion as his 
reward (z). This is evidently opposed both to the spirit 
and the letter of the ancient law. It has, however, come 
to be the present rule in Bengal, as we shall see hereafter 
(§ 264). 

§ 217. It does not appear that an acquirer had from the 
first an absolute property in his acquisition, to the extent of 
disposing of it in any way he thought fit. Originally the 
benefit which he derived from a special acquisition Haems to 
have come to him in the form of a special share at the time 
of partition (a). While the family remained undivided, he 
would be entitled to the exclusive use of his separate gains. 
If * he died undivided, they would probably fall into the 
common stock (b ) . Probably lie was only allowed to alienate, 
where such alienation was the proper mode of enjoying 
the use of the property. This would account for the dis- 
tinction which is drawn between self-acquired movables and 
immovables. The right to alienate the former is universally 
admitted by the commentators, but the Mitakshara cites 
with approval a text, which states that, “ Though immova- 


(y) Vasishtha, xvii. § 51 j Mayr, 29, 80; Dr. Burnell's translation of Varnd- 
rajah (p. 81) renders it, “ If any of them have self-acquired property, let him 
take two shares;” The text seems to be similarly interpreted by Jimuta 
Vahana, Duya Bhajra, ii. fi 41. See post, 265. 

(*) Mitakshara, i. 4, 5 29; D»ya Bbatpi, ?i. 1, § 24 — 29. 

(a) Vishnu, xvii. § 1 ; Yajn.ivalkya, ii. 118—120, and texts referred to at 
note (v'h * . 

(2>) This is at present the case with the Nambudri Brahmans of the West 
Coast (li Mad. 162), as to whom, see ante, $ 42. 
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bles or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all 
the sons” (e). According to the existing Malabar law, a 
member of a tarwdd may make separate acquisitions, and 
dispose of them as he pleases during his life ; but anything 
that remains undisposed of at his death becomes part of 
the family property (d). According to the Thesawaleme a 
member of an undivided family appears to have more power 
of disposal over self-acquired than he has over ancestral 
property, but not an absolute power (e). 

§ 218 . Partition of family property, so far as that pro- 
perty consisted of land, could not arise until the land pos- 
sessed by each family had come to be considered the abso- 
lute property of the family, free from all claims upon it by 
the community. Nor would there be any very strong rea- 
son for partition, as long as the bulk of the property con- 
sisted of land. It would furnish a better means of sub- 
sistence to the members when it remained in a mass, than 
when it was broken up into fragments. The influence of 
the head of the family, and the strong spirit of union which 
is characteristic of Eastern races, would tend to preserve 
the family coparcenary, long after the looser village bond 
had been dissolved. In Malabar and Canara, at the present 
day, no right of partition exists. In some cases, where the 
family has become very numerous, and owns property in 
different districts, the different branches have split into dis- 
tinct tarwnds , and become permanently separated in estate. 
But this can only be done by common consent. No one 


(c) Mitaksbara, i. I, § 27. Thin text is ascribed by Mr. Colebrooke to Vyasa. 
In the Vivada Chintamani, p. 809, it is attributed to Prakasha, while Jagan. 
natha quotes it as from Yajnnvrtlkyu. 2 Big. 1 10. How far this is still the law 
in Southern India appears uu settled . See post, § 818. The Viramitrodnya 
treats the consent of the sons to the alienation of seif-acquired and immovable 
property, like that of separated members to the alienation of separated im- 
movable property as being desirable for purposes of evidence, but not necessary 
as a matter of law. Viramit., p. 87, § 22. ^ 

(<*) £ allati v. Palat, 2 Mad. H. 0. 101? Ftr« Rayen v. Valia Rani, S Mad, 
l «. fyravpen Nnvtbiar v. Keln Kurup, 4 Mad. 160. By the Alya Santana law 
of South Canara such acquisitions pass to the personal representatives of the 
aoqmrer. A Mamma v. haven, 7 Mad. 676. 

<0 Thesawaleme, it § i, ' * 



Ftm. 


FA HTtflON. 


member, nor even all but one, can enforce a division upon 
any who object {/) . The text of U^anas, already quoted (g), 
which forbids the division of land among kinsmen, seems to 
evidence a time when the Hindu joint family was as indivi- 
sible as the Malabar tarwdd (h). 


§ 219. Partition would begin to be desired, when self- Iti origin. s 
acquisitions became common and secure. A man who found 
that he was earning wealth more rapidly than the other 
members of his family, would naturally desire to get rid of 
their claims upon his industry, and to transmit his fortune 
entire to his own descendants. This is one of the com- 
monest motives which brings about divisions at present. 

But the family feeling against partition is so strong ( i ), Stimulated by 
since what one gains all the others lose, that it is probable 
the usage would have had a painful struggle for existence, 
if it had not been supported by the strongest external influ- 
ence, viz., that of the Brahmans. This support it certainly 
had. As long as a family remained joint, all its religious 
ceremonies were performed by the head. But as soon as it 
broke up, a multiplication of ceremonies took place, in exact 
ratio to the number of fractions into which it was resolved. 

Hence a proportionate increase of employment and emolu- 
ment for the Brahmans. The Sanskrit writers are perfectly 
frank in advocating partition on this very ground. Manu 
says ( k ). “ Either let them live together, or if they desire 

religious rites, let them live apart ; since religious duties are 
multiplied in separate houses, their separation is therefore 
legal/ 1 — to which Kulluka adds, in a gloss, “ and even laud- 
able ! ” And so Gautama says (l), “ If a division takes place, 
more spiritual merit is acquired/' 


(/) Munda Ohetty v. Ttmmaju, 1 Mad. H. 0. 880 \ Timmappa v. Mahalinga , 
4 Mad. H. 0. 28. The same rule applies in the case of the Narabudri Brah- 
mans who are governed by Hindu law of a primitive character, 11 Mad, 162 ; 

ants, $ 42. 

(g) Ante , § 212. (H) See M»vr, 81 , 48. 

ti) 1 have been assured that even in Bengal, where the family tie it so loose, 
no One nan enforce a division except at the cost of all natural love and harmony. 
In Madras I have invariably found that a family feud was either the cause, or 
the consequence, of a suit for partition, 

{k) bt/f 111. (Z) Mviii. § 4. 
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$ 220* It ww, however, by very slow step* that the right 
to a partition reached its present form. At first it is pos- 
sible that a member who insisted on leaving the family for 
his own purposes, went out with only a nominal share, or 
such an amount as the other members were willing to part 
with (m). This is the more probable, since, so long as the 
family retained its Patriarchal form, the son could certainly 
not have compelled his father to give him a share at all, or 
any larger portion than he chose. The doctrine that pro- 
perty was by birth — in the sense that each son was the 
equal of his father — had then no existence. The son was a 
mere appendage to his father, and had no rights of pro- 
perty as opposed to him (n). The family was then in the 
siime condition as a Malabar tnrwftd is now. There the 
property is vested in the head of the family, not merely as 
agent or principal partner, but almost as an absolute ruler. 
The right of the other members is only a right to be 
maintained in the family house, so long as that house is 
capable of holding them. The scale of expenditure to be 
adopted, and its distribution among the different members, 
is a matter wholly within the discretion of the kamaven. 
No junior member can claim an account, or call for an 
appropriation to himself of any special share of the income. 
Partition, as we have already seen, can never be demand- 
ed (o). It is quite certain that in the earlier period of 
Hindu law, no son could compel his father to come to a 
partition with him. Mann speaks only of a division after 
the death of the father, and says expressly that the brothers 
have no power over the property while the parents live. 
Kulluka Bhatta adds in a gloss, “ unless the father chooses 


(m) Ante , § 215, note («). Bee Peddayya v. Ramalingam, U Mad, 406. 

(n) Manu, viii. § 416 ; ante, § 206. 

(n) Knnigaratu v. Arranaaden, 2 Mad. H. C. 12; Subbu ffegadi v. Tonau, 
4 Mad. E. C. 106 ; ante , § 218, note (/) ; Varanakot v. Varanalot, 2 Mad, 828. 
As to separate Maintenance, see Peru Nayar v. Ayyappan , it. 282, Narayani 
v. Oovinda , 7 Mad. 852. As to power of removing the Kamaven for imnrndent 
management, see PonambilathKunhamad v. Ponambilath Kuttiath , 8 Mad. 169. 
As to oases where a tarw&d is split np into several taverais, or sab-divisions, 
see Chalayil Kandotha v, Chathu, 4 Mad. 169 ; Mammali v. Pakki, 7 Mad. 428. 
As to one member having separate property, as affecting his right to tpainte. 
nance, see Thaya v. Shungunni, 5 Mad. 71* 
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to distribute it” (p). This was no doubt added because 
the actual or mythieal Manu did himself divide his property 
among his sons, or was alleged by the Veda to have done 
so, and the fact is put forward by the sages as an authority 
for such a division (q)> The consent of the father is also 
stated by Baudhayana, Gautama, and Devala to be indis- 
pensable to a partition of ancestral property (r), and 
Sancha and Licliita even make his consent necessary where 
the sons desire to have a partition of their own self- 
acquired property (.v), Subsequently a partition was allow- Growth of ton* 
ed even without the father's wish, if he was old, disturbed ”****" 
in intellect, or disease ; that is, if he was no longer fit to 
exercise his paternal authority (/). A final step was taken 
when it was acknowledged that father and son had equal 
ownership in ancestral property ; that is to say, when the 
Patriarchal Family had changed into the Joint Family (w). 

It theu became the rule that the sons could require a 
division of the ancestral property, but not of the acquired 
property (r). The joint family then ceased to be a corpora- 
tion with perpetual succession, and became a mere partner- 
ship, terminable at will. 

§ 221. The above sequence of rights is perfectly intolli- 
gible. It is more difficult to account for the early limit- mother, 
ations upon partition with reference to the mother. There 
seems to be no doubt that originally the right of brothers 
to divide the family estate was deferred till after the death, 
not only of the father, but of the mother (&•). Gautama, 

Narada and Vrihaspati allow of partition during the 


{p\ Manu, ix. § 104 ; see also Vasishtha, xvii. § 23—20. A text of Manu (is. 

§ 209) in, however, cited in the Mitakahara, (i. (I, § 11) as evidencing the right 
. of sous to compel a partition of the ancestral property held by their father. 
The translation given by Sir W. Jones {brethren for eons) is iucorrect, see 
2 W. A B. xxiv. 1st ed. The text itself refers, not to partition, but to self- 
acquisition. It contemplates the continuance of the coparcenary, not its dis- 
solution, and points out what property falls into the common stock, and what 
does not. 

(q) Ap&fttambo, xiv. § 11 j Baudhayana, ii 2, § L 

(r) Baudhayana, ii. 2, § 4 ; Gautama, xxviii, 2 ; Devala, 2 Dig. 322. 

{$) 2 Dig. 626, 633. U) Saukha, or Harita, cited Mit&ksbar*, i. 2, 4 7. 
iu) Bee ante, $ 207 ; poet, § 229. (v)Vyasa, 3 Dig. 35 } Vishnu, xvii. 51. 2. 
(w) Vaau, is. § 104 ; Sancha A Licbita, 2 Dig, 533 . Yajnayalkya, ii. } U7 } 
Sl-»» D»y»Bhaphlii, |1. * 91 
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mother's life, but make it an essential that she should have 
become incapable of child-bearing, or that cohabitation on 
the part of the father should have ceased («) . The latter 
limitation, which is also the later, may be explained ae 
intended to protect the interests of after-born children (y). 
It would operate as forbidding partition until after possi« 
bility or further issue was extinct. But why extend the pro* 
hibition to the death of the mother when the father was 
already dead ? It might be suggested that this prohibition 
was necessary at a time when a widow was authorized to 
raise up issue by a relation. But it seems to me that it 
may evidence a time when the widow had a life estate in 
her husband's property, even though he left issue. It has 
often been said that the ground on which a widow's right 
of inheritance is rested, viz., that she is the surviving half 
of her husband, would be a reason for her inheriting before 
her sons, instead of after them (2). Now according to the 
Thesawalemo this is actually the rule. Where the father 
dies leaving children, the mother takes all the property 
and gives the daughters their dowry, but the sons may not, 
demand anything as long as site lives (a). An indication 
of such a state of things having once existed may perhaps 
be found in the text of Suneha and Lichita (h), which, after 
forbidding partition without the father's consent, goes 
on to say, “Sons who have parents living are not inde- 
pendent, nor even after the death of their father while their 
mother lives .' 1 And similarly Narada makes the depend* 
ence of sons, however old, last during the life of both 
parents ; and, in default of the father, places the authority 
of the mother before that of her tirat-born (c). 


(*) Gautama, xxviii. § 2 ; Narada, xhi. § 8 ; S Dig. 48. 

(y) Dsya Bhagu, i. § 45. The Saraevati Vilaaa, p. 12, § 61 treat* it as Intro* 
duoed in the father’s interest, so as to secure him against a compulsory parti* 
tion, so long as he might wish to marry again. 

(*) See 8 Dig. 79. UO Thesawaletno, i. §9 (5) 2 Dig. 588. 

(r) Narada, lii. $ 38, 40 ; 14 Be is of age and independent lt» case his parents 
be dead. During their lifetime he is dependent, even though he be vs old. 
Of the two parents the father has the greater authority, since the seed is worth 
more than the held ; in default of the father, the mother i in her default, the 
tint-bom. These era never subject to any control from dependant persons t 
they ara fully entitled to give orden, and make gift* pr sales. 
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$ 222. When we come to the commentators who wrote at Beetrictjona 
a time when ail these restrictions had passed away, we find ' >wo ‘ a#ofeio ^ 
that the above passages had lost all meaning for them. But 
no Hindu lawyer admits that any sacred text can conflict 
with existing law. As usual, they attempt to reconcile the 
irreconcilable, either by forced explanations, or by simple 
collocation of contradictory passages, without any effort to 
explain their bearing upon each other. The Mitakshara, in Mitakahanu 
dealing with the time of partition, quotes several of the texts 
just cited, as establishing that partition, during the father's 
lifetime, can only be made in three cases, r tz., first, when 
he himself desires it; or secondly, even against his will, 
when both parents are incapable of producing issue ; or 
thirdly, when the father is addicted to vice, or afflicted with 
mental or bodily disease (d). And so he quotes, without 
any objection or explanation, the passage which directs 
partition to take place after the death of both parents (e). 

But in treating of the rights of father and son to ancestral 
property, he explains these texts as referring only to the 
self-acquired property of the father, and concludes that 
u while the mother is capable of bearing more sons, and the 
father retains his worldly affections, and does not desire 
partition, a distribution of the grandfather’s estate does 

nevertheless take place by the will of the son” (/). 

* 

§ 223. The Srnriti Chandrika explains the passage of Swriti Plum* * 
Manu, ix. § 104, which defers partition till after the death of 
both parents, as meaning that the property of each parent 
can only be divided after his or her decease (</). But the 
result of an involved disquisition as to the right of sons to 
exact partition during the father’s life, appears to be, that 
as long as the father is competent to beget children, and 
to manage the family affairs, the sons have not such inde- 


ni) Mitttiuharu, i. 2, §7. The Viranaitrodaya only reoogiriaea the I at and 
8rd oaaec, (p* 4 9 , § 4). 

(«) MiU.kftb&ra^ u 3, $ 1* 2* 

i, a § $, 7, B, il. To the same effect it the Mayukha, i?* 

t 

<*) 8mrWj3hwririk«, l § 12—17* 
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pendant power a a entitle* them to compel him to proceed 
to a division (h ) . 

It will be seen hereafter (i), that, until quite lately, the 
point was still open to discussion in Southern India. 

Bengal writer#. § 224. The writers of the Bengal school had to perform 

an exactly opposite feat of interpretation to that accom- 
plished by those of the Benares school. The latter con- 
sidered the sons to be joint owners with their father, and 
had to explain away the texts which restricted or delayed 
their right to a partition. The former considered that the 
father was the exclusive owner, and had to explain away the 
other texts which authorised a partition. The mode in 
which they attained this result will be found in the first 
chapter of the Day a Bliaga. Jirnuta Vahana takes up all 
the texts which assert that sons cannot compel a partition 
during the father’s lifetime, as supporting his view that 
property in the sons arises not by birth, but by the death 
of the father. Consequently, even in the case of ancestral 
property, there can be no partition daring the father’s life, 
without his consent. Upon his death, whether actual or 
civil, the property of the sons arises for the first time, and 
with it their right to a division ( k ). 


Bight 

moth 


his of 
er. 


§ 225. The condition that the mother should be past 
child-bearing, is taken by the writers of this school to be a 
limitation upon the father’s power to make a partition, where 
the property is ancestral, on the ground, that if the ancestral 
estate were divided while the mother was still productive, 
the after-born children would be deprived of subsistence (Z). 
They also interpret literally the prohibition against partition 
even after the father’s death, while the mother is still 
alive, and repudiate the explanation that this prohibition 


1 h ) Smriti Chamlrika, i, § 19—23, 28— *8. (i) PosL § 480. 

(ft) Day* Bhaga, i. § 11 — 31, 38— 44, 50 ; ii. § 8. Ragiunmndana, i. 5 — 14; it. 
26, 84, 85. Thw appears to l>e the rale ia the Punjab. See Punjab Curtomary 
Law, U. 168, 111. 122. 9 

{ l ) Day* Bhaga, i. § 45 ; D. K. 8, vi. $ 1* 



tan*. i*4ft§,} mo Bf Of AU8NATKMC ttfi 

relates to the serrate property of the mother (m). Later 
oommentators, however, do not allow that the rule is still 
in force, or get out of it, by the usual Bengal formula, that 
it is morally wrong but legally valid. In practice neither 
the mother's death nor consent is now required (a)* 

$ 226. The result of this long history is, that the right Reault#. 

to a partition at any time, between co-sharers, is now 

admitted universally. But the writers of the Bengal school 

do not allow that sons are co-sharers with their father. 

Elsewhere all members of a Joint Family are considered 

to be co-sharers, whether they are related to each other 

lineally or collaterally. 

* « 

§ 227. The Right of Alienation of course proceeds pari Development of 
pasm with the development of property from its communal l ‘ i f fc tto*W*B*l*. 
to its individual form. As each new phase of property arose, 
there was a transitional period before it absolutely escaped 
from the fetters which had ceased to l>e properly binding 
upon it. We have already seen reason to believe, that there 
was a time when the shares of separated kinsmen in land 
were not absolutely at their own disposal. But all such re- 
strictions had passed away before the time of Narada (o). 

So it would appear that at first sons were not at liberty to 
dispose of their own self-acquired property, and it is still an 
unsettled point whether, under Mitakshara law, a father has 
absolute control over self-acquired land (/>). Conversely, a 
relic of the supreme power of the father, as head of the 
family, may, perhaps, be found in his asserted right to dis- 
pose of ancestral movables at pleasure (q). Possibly the 
absolute obligation of the sons to pay his debts rnay be 
traceable to the same source (r). 

§ 228. As regards joint property, it necessarily followed, Joint property, 
from the very essence of the idea, that no one owner could 


(m) Daya Bhaga, iii. 5 1— 11 ; D. K. 8 . tii. § 1. Bee F. MacN. 87* 67 ; 1 W. 
AcN. 49. 

(*) S Dig. 78 s 1 W. MacN. 60. (o) Ante , § 613 ; Narada. nil, 6 43 

ip) Ante , § 306 3 poaf , } 238. (g) Pod, f 33! . (r) Po$t, $ *78. 
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diipoae of that which belonged to others along with him- 
self, unless with their consent, or under circumstances of 
necessity, from which their assent might be implied (#). 
But a most important difference of opinion arose, as to who 
were joint owners in property, and as to the power of die* 
posal each joint ownor had over his own share. 

The former point arose with reference to the position of a 
father in regard to his sons. Where the Joint Family was 
an enlargement of the Patriarchal Family, the power of the 
head would necessarily be different, according as he waa 
looked upon as the father of his children, or merely as the 
manager of a partnership (t ) . The texts which had their 
origin in the former stage of the family, would necessarily 
ascribe to him wider powers than those which originated in 
its later stage. For instance, when Narada says, “ women, 
sons, slaves, and attendants are dependent ; but the head 
of a family is subject to no control in disposing of his here- 
ditary property” (v ) ; — he is evidently quoting a text which 
had once been true of the father as a domestic despot, but 
which had long since ceased to be true of him as the head 
of a Joint Family. At each stage of the transition, the 
original writers, who spoke merely with reference to the 
facts which were under their own eyes, would speak clearly 
and unhesitatingly. When the era of commentators arrived, 
who had to weave a consistent theory out of conflicting 
texts, all of which they were bound to consider as equally 
holy and equally true, controversy would begin. Those 
who wished to diminish the father's authority would quote 
the later texts. Those who wished to enlarge his authority 
would quote the earlier texts. This is exactly what took 
place. 


Mitokfthfcr*. § 229. The author of the Mit&kshara enters into an elabo- 
rate disquisition, as to whether property in the son arises 
for the first time by partition, or the death of the previous 


(*) Vywa, 1 Dig. 455 ; 2 Dig. 189. (0 Ante, $ 20?. 

(») Narada, iii. § 86. 
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ownar, or exists previously by birth (t?). He quotes two 
smonymous texts, a The father is master of the gems, pearls, 
coral, and of all other (movable property), but neither the 
father nor the grandfather is of the whole immovable 
estate and this other passage, “ By favour of the father, 
clothes and ornaments are used, but immovable property 
may not be consumed even with the father's indulgence” (tr) . 
He sums up his views in § 27, 28, as follows : — “ Therefore 
it is a settled point that property in the paternal or ancestral 
estate is by birth, although the father have independent 
power in the disposal of effects other than immovables for 
indispensable acts of duty, and for purposes prescribed by 
texts of law, as gifts through affection, support of the family, 
relief from distress, and so forth ; but he is subject to the 
control of his sons and the rest in regard to the immovable 
estate, whether acquired by himself or inherited from his 
father or other predecessor ; since it is ordained, * though 
immovables or bipeds have been acquired by a man himself, 
a gift or sale of them should not be made without con- 
vening all the sons. They who are born, and they who are 
yet unbegotten, and they who are still in the womb, require 
the means of support. No gift or sale should therefore be 
made/ ” An exception to it follows : “ Even a single indi- 
vidual may conclude a donation, mortgage, or sale of im- 
movable property during a season of distress, for the sake 
of the family, and especially for pious purposes.” 

§ 230. The opinion of Vijuanesvara that sons had by 
birth an equal ownership with the father in respect of an- 
cestral immovable property, is followed by all writers except 
those of the Bengal school, and is now quite beyond dis- 
pute (as). But upon the other points, viz,, as to the extent 


(v) Hitaksbara, i 1. § 17 — 27. Viramifc., c!». i. , . _ T 

(w) MiUkshara, i. I, 6 21. The former of these texts » cited by Jimat* Va* 

li&tia, fi. { 22, na from Ysjuavalkva, but cannot be found ni the existing text. It 
i» jUiO opposed to Yajaavalkya, ii. $ 121, quoted port, § 222. . , 

(*) Smriti Chandrika, viii. § 17 — 20; Madbaviya, | 15, 10 j Varadrajab, 
pp. 4—6 j V. May., iv. 1, $ 5, 4 ; Vivada Ckintamaui, 809. As to whether land 
purchased with ancestral movable property possesses incidents of ancestral u»* 
movable, see $ 251. 
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of the fathers power over ancestral movables, and the 
limitation upon his power over self -acquired land, there is 
no such harmony, and his own views appear to have been 
in a state of flux upon the subject. 

§ 231. As regards movables, it is evident that the head 
of the family, whether in his capacity as father or as mana- 
ger, must necessarily have a very large control over them. 
Money and articles produced to be sold or bartered, he must 
have the power to dispose of, in the ordinary management 
of the property. Clothes, jewels, and the like he would 
apportion to and reclaim from the various members of the 
family at his discretion. Household utensils, and imple- 
ments of trade or husbandry, lie would buy, exchange and 
dispose of as the occasion arose. Now, in early times, 
movable property would lie limited to such articles. Even 
at the present day, not one Hindu family in a thousand 
possesses any other species of chattel property. The very 
instance adduced by the text — gems, pearls and corals — 
points to things over which the father would necessarily 
have a special control. And the Mayukha says of this very 
text, “ it means the father's independence only in the 
wearing and other use of ear-rings, rings, &(\, but not so far 
as gift or other alienation. Neither is it with a view to the 
cessation of the cause of his ownership in the production of 
a son. This very meaning is made manifest also by the 
text noticing only gems and such things as are not injured 
by use" (y). 

§ 232, In another portion of the Mitakshara (z) he quotes 
without comment a text of Yajnavalkya (ii. § 121). “ The 

ownership of father and son is the same in land which was 
acquired by the grandfather, or in a corrody (or settled 
income), or in chattels which belonged to him." This evi- 
dently contradicts the idea that the father had any abso- 
lute power of disposal over ancestral movables. Further, 


(y) V. Mny. t iv, l, § 5 


(*) Mitakthara, j. 5, £ 3, 
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although ill eh. i. 1, § 24, he lays down the general prin* 
ciple, that “the father has power, under the same text, to 
give away such effects, though acquired by his father 
in § 27, already quoted, he seems to limit this power to the 
right of disposing of movables for such necessary or suitable 
purposes as would come within the ordinary powers of the 
head of a household. It is evidently one thing to bestow 
a rupee on a beggar, and another to give away the balance 
at the bank. Lastly, it is important to observe, that none 
of the later writers in Southern India, who follow the 
Mitakshara, make any such distinction. They quote the 
above text of Yajnavalkya, and a similar one from Vrihas- 
pati, which place ancestral movables and immovables on 
exactly the same footing as regards the son's right by 
birth (a). 

$ 23d. As regards the second point, m., the 
upon a father's power to dispose of his own se 
land, Vijnanesvara is equally at variance with himself. He 
asserts the restriction in the most unqualified terms in the 
passage already quoted. He denies it in equally unquali- 
fied terms in later passage (h). “ The grandson has a right 

of prohibition, if his unseparated father is making a dona- Mitalwham. 
tion, or a sale of effects inherited from the grandfather ; but 
he has no right of interference, if the effects were acquired 
by the father. On the contrary, he must acquiesce, because 
he is dependent. Consequently the difference is this : 
although he have a right by birth in his father's and in 
his grandfather's property, still, since he is dependent on 
his father in regard to the paternal estate, and since the 
father has a predominant interest, as it was acquired by 
himself, the son must acquiesce in the father's disposal of 
his own acquired property; but since both have indiscri- 


restnction Ovsr saibac- 
„ , quired land, 

t-acquired 


(a) Brariti Cbaudrika, viii. § 17—20: Madkaviya, $ 15, 10 j Varadwriab, f 
4—0. Exactly a similar conflict of opinion to that which is fonnd in the Mitak* 
shut* as regards the father’s power of disposal over movable property appears 
in the Viramitrodaya, at p. 6, § 0 ; p. 74, § 17, and p, 10, 5 80, See the modern 
decisions on this point, pout, J 810. 

{b) Mitakshara, i. 8, 1 0, lb 
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rainately a right in the grandfather* s estate, the eon hat a 
power of interdiction.” And in the next paragraph he 
quotes Mann, ix. § 209, as showing that the father was not 
compelled to share self -acquired wealth with his eons. The 
8mriti Chandrika is explicit ou the point that as regards 
all self-acquired property, without any exception, the 
father has independent power, to the extent of giving it 
away at his pleasure, or enjoying it himself, and he cites 
texts of Katyayana and Vrihaspati, which state this to be 
the rule, as plainly as can be (c). On the other hand, the 
Vivada Chintamani, which always maintains the rights of 
the family in their strictest form, cites with approval the 
same text as that which is relied on by the Mitakshara, as 
restraining the dealings of the father with self-acquired 
land (d). But in an earlier chapter the author states the 
unqualified rule, “ Self-acquired property can be given by 
its owner at his pleasure” (p. 76), and at p. 229 he repeats 
the same rule expressly as to a father. 

§ 234. It is probable that the text which is relied on 
both by the Mitakshara and the Vivada Chintamani, was 
one of a class of texts which forbid the alienation by a man 
of his entire property, so as to leave his family destitute (e). 
To our ideas such a prohibition would seem to be unneces- 
sary. But in India, where generosity to Brahmans was 
inculcated as the first of virtues, and a life of asceticism 
and mendicancy was pointed out as the fitting termination 
of a virtuous career (/), a direction that a man should be 
just before lie was generous, might not have been uncalled 
for. Whether the direction, so far as it regards self -acquired 
land, is anything more than a moral precept, is a point 
which cannot be treated as absolutely settled even now (p). 


(c) Snmti Chandrika, viii. § 22 — 28. Mr. Colebrooke refers to both the 
Smriti Chandrika and the M&dlmviya ae laying down exactly the opposite doc* 
trine (2 Stra. H. L. 439, 441;. I suppose the passages he refers to are in por- 
tions which have not yet been translated. 1 have been unable to find them. 

[d) Vivada Chintamani, p. 309. 

(s) Idee Narada, iv. § 4, 5j Vrihaspati, 2 Dig. 98 j Dak the, 8 Dig. 110 
Viramit., p. 89. 

(/) Mann, vi. [g) See the modem decision*, post, } 818, 
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i 285. When we come to Jimuta Vahana, we find that by The D*y* 
a little dexterous juggling he arrive* at exactly the opposite 
conclusion from that of the Mitakshara, out of precisely the 
same premises* He, too, discusses the origin of a son'B right 
in property, with the same elaborate subtlety as Vijnanes- 
vara, and announces as the result of the texts, “ That son's 
have not a right of ownership in the wealth of the living 
parents, but in the estate of both when deceased" ( h ). The 
process he adopts is as follows. He relies on the texts of 
Mann and Devala which prohibit partition in the father's 
lifetime, without his consent, as showing that the father was 
the absolute owner of the property (t). He then grapples 
with the text — -“The father is master of the gems, pearls 
and corals, and of all other (movable property), but neither 
the father nor the grandfather is so of the whole immovable 
estate." From this lie argues, 1. That since the grand- 
father is mentioned, the text must relate to his effects, viz., 
to ancestral property ; 2. That with regard to such pro- 
perty, “ the father has authority to make a gift or other 
similar disposition of all effects other than land, &c*, but 
not of immovables, a corrody, and chattels, (i\c., slaves) 

3. That even as to land “ the prohibition is not against a 
donation or other transfer of a small part not incompatible 
with the support of the family. For the insertion of the 
w6rd ‘ whole' would be unmeaning (if the gift of even a 
small part were forbidden)." The other texts which forbid 
a transfer by one of several joint owners, or even the sale 
by a father of his own self-acquisitions without the consent 
of his sons, he dismisses with the simple remark, that they 
only show a moral offence; “Therefore, since it is denied 
that a gift or sale should be made, the precept is infringed 
by making one. But the gift or transfer is not null, for a 
foot cannot be altered by a hundred texts" (&)* 

$ 236. Of course this argument is opposed to the first Attempt to 

reooncUe nM| 

* — with texts. 

(k) Dtn Bh&ga, i. § 30} D. K. 3. ri. § IS. Raghuuaudanat, i* fr— -14 j ii 26. 

(t) Day* Bbagfc, i. § 12— 34, 

(fc) Day* Bh*f*> ii. § SS~ 30 $ 9 * K. 6. vt, { IS— SO* 
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principles both of historical and legal reasoning. Mann 
and Devala forbid compulsory partition at the will of the 
sons, in order to prevent the family corporation being 
broken up. The whole object of the prohibition would be 
frustrated if the father was at liberty to dispose of its pro- 
perty, in whole or in part, at his own pleasure. Not a sug- 
gestion is to be found iu any writer earlier than Jimuta 
Vahana himself, that he possessed such a right, or anything 
approaching to it (/). Every authority which speaks of 
alienation, directly negatives the existence of such a right. 
It might with equal logic be argued, that the karnaven of a 
Malabar tarwad at the present day is absolute owner of its 
property, because none of the junior members can demand 
a share. The indissoluble character of the property would 
furnish as complete an answer to the former claim as it 
does to the latter. As to the suggestion that what is for- 
bidden may still be valid, Mr. W. MacNaghten points out, 
that there is a distinction between an improper but legal 
mode of dealing with a man's self-acquisition, which is 
wholly his own, and an improper and illegal manner of 
dealing with ancestral land which is only shared by him 
with his sons. He was of opinion that, as to the former, 
the father could dispose of it as he liked, while as to the 
latter he could only dispose of his own share (m). But the 
badness of the reasoning arose from the fact that Jimuta 
Vahana considered it necessary to reconcile the usage which 
had sprang up in Bengal, with the letter of texts which 
applied to a state of things that had ceased to exist. He 
was the apologist of a revolution which must have been 
completed long before he w r rote. But from his writings 
that revolution derived the stability due to a supposed ac- 
cordance with tradition. If no law-books of a later tone 
than the Mitakshara had been in existence when our Courts 


exceptiou is tbe text of Narada, cited ante, § 228, which, area 
if it 18 to l>e taken literally, plainly refers to a time anterior to that of the Joint 
Family. 

(tiO 1 W. MncN. Pref., vi. 2 — 15. See per Mast, C. J., 2 M. Bin. 200 — 204 

ST.wf'n' C T\ 3 i'x Ua ? 9 1 la l- rHn “ nath > *. B - L. R. (O. C. J.)78> S. C. IS 
totttb! (4. 0. J.) 85. A* to the modern deoiehm., post, § 
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were established, there can be little doubt that the oon* 
soieafcious logic of English judges would have refused to 
recognise that the revolution had ever taken place. 



§ 287. There are probably no materials in existence 
which would enable us to trace the causes of that change Gonial doo* 
in popular feeling, and family law, which is marked by the 
difference between the Mitakshara and the Daya Bhaga. 

Much was of course due to the natural progress of society. 

A race so full of commercial activity as the Hindus who 
were settled along the lower course of the Ganges, would 
find their growth cramped by the Procrustean bed of ancient 
tradition. As soon as laud came to be looked on as an 
object of mortgage and sale, the restraints upon alienation 
imposed by the early law would be found insufferable. But 
I imagine that the Brahmanical influence helped most 
strongly in the same direction. Sir H. S. Maine, while dis- 
cussing a similar transition in Celtic law, says, “ When this 
writer affirms that, under certain circumstances, a tribes- 
man may grant or contract away tribal land, his ecclesi- 
astical leaning constantly suggests a doubt as to his legal 
doctrine. Does he mean to lay down that the land may be 
parted with generally, or only that it may be alienated in 
favour of the Church '! This difficulty of construction has 
ah interest of its own. 1 am myself persuaded that the 
influence of the Christian Church on law has been very 
generally sought for in a wrong quarter, and that historians 
of law have too much overlooked its share in diffusing the 
conceptions of free contract, individual property, and testa- 
mentary succession, through the regions beyond the Roman 
Empire, which were peopled by communities held together 
by the primitive tie of consanguinity. It is generally 
agreed among scholars that churchmen introduced these 
races to wills and bequests. The Brehon tracts suggest to 
me at least that, along with the sacredness of bequests, 
they insisted upon the sacredness of contracts ; and it is 
well known that, in the Germanic countries, their ecclesi- 
astical societies were among the earliest and largest 
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grantees of public or ‘ folk * land. The Will, the Contract, 
and the Separate Ownership, were in fact indispensable to 
the charoh as the donee of pious gifts” (n). 


Influence of 
Brahman* , 


§ 288. It Hearns to me that every word of this passage is 
applicable to the effect caused by Br&hmanical influence 
upon Hindu law. The moral law, as promulgated by M&nu, 
might bo described an a law of gifts to Brahmans. Every 
step of a man's life, from his birth to his death, required 
gifts to Brahmans. Every win which he committed might 
be expiated by gifts to Brahmans. The huge endowments 
for religious purposes which are found in every part of India 
show that these precepts were not a dead letter. Every 
day's experience of present Indian life shows the practical 
belief in the efficacy of such gifts. Naturally, every rule of 
law which threw an impediment in their way would be 
swept aside as far as possible. And, when we remember 
that the Brahman was the King's minister in his Cabinet, 
the King's judge in his Court, it is obvious that it was a 
mere question of the means that would be adpoted to secure 
the end. Even the earlier writers had led the way, by 
mingling pious gifts with the necessary purposes which 
would justify an alienation of family property (o). It was a 
further step to emancipate the holder of the estate from all 
control whatever. This was effected in Bengal by the doc- 
trine that a father was absolute owner of the property ; and 
by its further extension, that every collateral member held 
his share as tenant in common, and not as joint tenant. 
The favour shown to women, who are always the pets of the 
priesthood, by allowing them to inherit and to enforce par- 
tition in an undivided family, seems to me an additional 
stage in the same direction. The validity attributed to 
death-bed gifts for religions objects, which gradually ripen- 
ed into a complete system of devise (p), completed the 
downfall of the common law of property in India. 


(*) liable, Ikrly Iaatit., 104 . 

t<0 Kftiyayaoa, S Dif . OS ; Mitakshara, i. 1 , § 28 j Daya 
(p} See po$t, | 308. 
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§ 28$. There can be no donbt that Brahmanism mm 
rampant among the law writers of Bengal. I think it can 
be ahown that it was this influence which completely 
remodelled the law of inheritance in that Province, by 
applying tests of religious efficacy which were of absolutely 
modem introduction ( q ). We can onsily see why this in- 
fluence was more powerful in Bengal than in Southern and 
Western India, where the Brahmans had never been so 
numerous ; and than it was in the Punjab, where Brah- 
manism seems from the first to have been a failure (r). 
But it is difficult to see why a similar system should never 
have been developed in Benares, which is the very hot-bed 
of Brahmanism. Much may, perhaps, have been duo to the 
personal character and influence of Jimuta Yuliana. It has 
been supposed that the Daya Bhaga was written under the 
influence of one of the Hindu sovereigns of Bengal, and 
perhaps even received his name, much as the great work of 
Tribonian came to bear the name of Justinian (*). It would 
be unphilosopliieal to suppose that he originated the changes 
we have referred to. But if he had had the acuteness to 
see that these changes actually had taken place, the wisdom 
to adopt them, and the courage to avow that adoption, it is 
obvious that a work written under such inspiration would 
take precisely the form of the Daya Bhaga. ft would be 
based upon the new system as a fact, while its arguments 
would be directed to show that the new system was the old 
one. Its authority would necessarily be accepted as absolute 
throughout the kingdom, and it would become a fresh start- 
ing point for all subsequent treatises on law. On the other 
hand, the Benares jurists, in consequence of the very strength 
of their Brahmanism, would continue slavishly to reproduce 
their old law books, without caring, or daring, to consider 


(q) 8ee p09t y $ 468, et teq. (r) See 2 Muir, 8. T. 482 % ante, $ 8. 

(s) See Colebrooke’i Introduction to the Daya Bhaga. Dr. Jolly, however, 
aisles that the fabulous character of the supposed monarch is now established. 
Leet. 22. He suggests that the difference between the doctrines of the Daya 
Bhaga and the Mitakshara may arise from the fact that Jimuta Vshana followed 
the views of commentators earlier than Vijnaneswara. Ibid. 26. It seems to 
me difficult to account for the uniformly progressive character of his doctrines 
by any snob supposition. 
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how far they had ceased to correspond with facts ; just as 
we find comparatively modern works discussing elaborately 
the twelve sorts of sons, long after any but two had ceased to 
be recognized. Conversely, of course, the treatises them* 
selves, both in Bengal and Benares, would alter the current 
of usage, by affecting the opinion of Pandits and Judges 
upon any concrete case that was presented for their decision. 
If any writer of equal authority with Jimuta Vahana had 
arisen in Southern India, had represented plainly the usages 
which he found in force, and painted up the pieturo with a 
plausible colouring of texts, we should probably find the 
Mitak share as obsolete in Madras as it is in Bengal. 

§ 240. When Jimuta Vahana had established to his own 
satisfaction that a father was the absolute owner of property, 
and that the sons had no right in it till his death, it would 
seem to follow, as a necessary consequence, that if the 
father chose to make a partition, he might distribute his 
estate among his sons exactly ns he liked. But this con- 
clusion he declined to draw. Nothing can show the artifi- 
cial character <>f his reasoning more strongly than this fact. 
In the very chapter in which he lays down that the abso- 
lute ownership of the father enables him to deal with his 
ancestral property as he likes, he also lays down that if he 
chooses to distribute it, In* must do so upon general princi- 
ples of equality, and cannot, even for himself, reserve more 
than a double share (/). He affirms for one purpose the 
very ownership by birth which he denies for another. The 
reason probably was, that unequal distributions of a man's 
property during his life had not become common, and that 
there was no particular motive for encouraging them. The 
result, however, possibly was to preserve the family union 
in many cases in which it would otherwise have been 
broken up. 

§ 241. The second point upon which Jimuta Vahana 


(t) Day* Bhaga, ii. § 15—20, 47, 56—82. See the whole subject diaettased, 
port, $449, 451. 
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differed from the earlier writers, was as to the nature of 
the interest which each person who was admitted to be a 
co-sharer, had in the joint property. The point will have 
to be fully discussed hereafter (u). It is enough to say 
here that the Mitakshara, and those who follow its authority, 
consider that no coparcener has such an ascertained share, 
prior to partition, as admits of being dealt with by himself, 
apart from his fellow sharers (r). They look upon every 
co-sharer as having a proprietary right in the whole estate, 
subject to a similar right on the part of all the others. 
Jimuta Vahana, on the other hand, denies the existence of 
such a general right, and says that their property consists 
in unascertained portions of the aggregate (ir). Hence he 
argues that the text of Vyasa which prohibits sale, gift; or 
mortgage by one of several coparceners, cannot be taken 
literally, for each has a property consisting in the power 
of disposal at pleasure (,r). 

§ 242. Another feature of Bengal law which must have 
helped much to break up the family union, was the favour 
with which it regarded the rights of women. According to 
the Benares school, a widow could never inherit unless her 
husband had been a sole or a separated -owner (?/). This 
resulted from the nature of his interest in the property. So 
long as he was undivided, lie had not a share but a right to 
obtain a share by partition. If he died without exercising 
this right, his interest merged, and went to enlarge the 
possible shares of the survivors. But according to the Daya 
Bhaga, a widow inherits to an isstieless husband whether 
he dies divided or undivided. This would have been a 
logical result of holding that each coparcener during his 
lifetime held a definite though unascertained share. But 
though Jimuta Vahana relies upon this as an answer to 
his opponents, he grounds the right itself upon the texts of 


(li) See post, § 848. (v) See Vyasa, 1 Dig. 455. 

(io) Daya Bhaga, si. 1, § 26. 

(®) Daya Bhaga, it § 27 2 Dig. 911-105, 189 > D. K. S, «. 

(y) Mitakiharu, ii. 1, $ 30. 
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early sages. It is probable that in this respect he may 
have been really reviving the old law (2). Certainly be 
waa 80 in allowing the mother a right to obtain a share* 
But the result is, that in Bengal property falls far more 
frequently under female control than it does in other parts 
of India, and we may be certain, with proportionate advan* 
tage to the Brahmans. 

§ 243. I have now traced the changes which the law of 
property underwent in India, up to the time when its 
administration fell into English hands. I have not touched 
upon the subject of wills. The fruitful germ of a system 
of bequest can be seen in very early writers, but all the 
evidences of its growth are to be found in the records of the 
British Courts. 

The succeeding chapters will be devoted to a fuller 
examination of this law, as it has been developed and 
applied by our tribunals. 


0) iMya Bbatfw, xi. i, § 1—26 ; see ante, $ 22t. 



CHAPTER VIII. 


THE JOINT FAMILY. 


§ 244, In discussing the Joint Family or coparcenary Omnion of 
which forms the subject of this chapter, we shall have to 
consider— •first, who arc its members ; wcondly, what is 
coparcenary property ; thirdly , self-acquisition, and the 
burthen of proof when it is set up ; fourthly, the mode in 
which the joint property is enjoyed. The historical dis- 
cussion contained in the previous chapter has shown that 
originally every Hindu family, and all its property, was not 
only joint but indivisible. This state of things ceased when 
partition broke up the family, and when property came to 
be held in severalty, either as being the share of a divided 
member, or as being the separate acquisition of one who 
was still living in a state of union. But the presumption Presumption 
still continues, that the members of a Hindu family are uulou * 
living in a state of union, unless the contrary is established. 

“ The strength of the presumption necessarily varies in 
©very case. The presumption of union is stronger in the 
case of brothers than in the case of cousins, and the farther 
you go from the founder of the family, the presumption 
becomes weaker and weaker ” (a). Even where separation, 
either of person or estate, is established, it can never be 
more than temporary. The man who has severed his ifhion 
with his brothers, if he has children, becomes the head of a 
new joint family, composed of himself and his children, and 
their issue. And so property, which was the self-acquisition 
of the first owner, as soon as it descends to his heirs, becomes 


(p) Mon Vimnath v. Qannh, 10 Bom. H.C.444, 460; 2 8t*». H. b, UJ, 
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their joint property, with all the incidents of that con- 
dition (h). 

§ 245. It is evident that there can be no limit to the 
number of persons of whom a Hindu joint family consists, 
or to the remoteness of their descent from the common 
ancestor, and consequently to the distance of their relation- 
ship from each other. But the Hindu coparcenary, properly 
so called, constitutes a much narrower body. When we 
speak of a Hindu joint family as constituting a coparcenary, 
we refer not to the entire number of persons who can trace 
from a common ancestor, and amongst w r hoin no partition 
has ever taken place ; we include only those persons who, by 
virtue of relationship, have the right to enjoy and hold the 
joint property, to restrain the acts of each other in respect 
of it, to burthen it with their debts, and at their pleasure to 
enforce its partition. Outside this body there is a fringe of 
persons who possess inferior rights such as that of mainte- 
nance, or who may, under certain contingencies, hope to 
enter into the coparcenary. In defining the coparcenary, 
therefore, it will be necessary somewhat to anticipate mat- 
ters which have to bo more fully treated of hereafter. 

$ 246. The Hindu lawyers always treat partition and 
inheritance as part of the same subject (<*), The reason of 
this is that the normal state of the property with which they 
have to deal is to be joint property, and that they can only 
explain the amount of interest which each member has in 
the property, by pointing out what share he would be entitled 
to in the event of a partition. 

There is no such thing as succession, properly so called, 
in an undivided Hindu family (d). The whole body of such 


(h) llam Narain Singh v. Pert uni Singh , 11 B. L. K. 397 ; 8. C. 20 Sutb. 189. 
(c) The works of Jimuta Vuhana and Madhaviya are known by names (Daya- 
Bbaga and Dayu-vibbaga) which mean simply partition of heritage. Bee 
Bhimul Doss v. Choonee Lall, 2 Cal. 379, where the right of a nephew to share 
in the property with his uncles was argued as if he was claiming to succeed 
to the property before his uncles. 

{&) Coparcenary and survivorship are incidents of Hindu law, which are 
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a family, consisting of males and females, constitutes a sort 
of corporation, some of the members of which are copar* 
ceners, that is, persons who on partition would be entitled to 
demand a share, while others are only entitled to mainte- 
nance. In Malabar and Canara, where partition is not 
allowed, the idea of heirship would never present itself 
to the mind of any member of the family. Each person is 
simpl) 7 entitled to reside and be maintained in the family Right* ariet by 
house, and to enjoy that amount of affluence and considera- birth : 
tion which arises from his belonging to a family possessed 
of greater or less wealth (§ 220). As he dies out his claims 
cease, and as others are born their claims arise. But the 
claims of each spring from the mere fact of their entrance 
into the family, not from their taking the place of any par- 
ticular individual. Deaths may enlarge the beneficial in- 
terest of the survivors, by diminishing the number who have 
a claim upon the common fund, juntas births may diminish 
their interests by increasing tin* number of claimants. But 
although the fact that A. is the child of B. introduces him 
into the family, it does not give him any definite share of 
the property, for B. himself has none. Nor upon the death 
of. B. does he succeed to anything, for B. lias left nothing 
behind to succeed to. Now in the rest of India the position 
of an undivided family is exactly the same, except that within 
certain limits each male member has, and in Bengal some 
females have, a right to claim a partition, if they like. But 
until they elect to do so, the property continues to devolve 
upon the members of the family for the time being by sur- 
vivorship and not by succession. The position of any par- nr* ascertained 
ticular person as son, grandson, or the like, or as one of by partition. 

many sons or grandsons, will be very important when the 
time for partition arrives, because it will determine the share 
to which he is then entitled. But until that time arrives he 
can never say, I am entitled to such a definite portion of 
the property ; because next year the proportion he would 


repeated by tbe Succession Act. except <ta to right* previously vested, in the 
case of Native Christmas. Tellis w Saldanha, 10 Mad. 69. 
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h*re a right to claim on a diTimon*might be much smaller, 
and the year after much larger, as births or Heath super- 
vene. For instance, suppose a family to consist only of A, 



and his sons B. and C., on a partition each would take one- 
third. But if D. wan born while the family remained joint, 
each would take one- fourth. Supposing the family still to 
remain undivided, on the death of A., the possible shares of 
the three sons would be enlarged to one-third ; and if B. 
were subsequently to die without issue, they would again be 
enlarged to one-half. As C. and D. married, their sons E., 

F. and G. would enter into the family and acquire an interest 
in the property. But that interest again would be a shifting 
interest, depending on the state of the family. If C. were 
to die, leaving only two sons E. and F., and they claimed a 
partition, each would take one-Lalf of one-half. But if X. 
had previously been born, each would only take one-third 
of one-half. If they put off their claim for a division till D., 

G. , H. and I. had all died, they would each take one-third 
of the whole. It is common to say that in an undivided 
family each member transmits to his issue his own share in 
the joint property, and that such issue takes per capita 
viter sc, but per stirpe, s as regards the issue of other mem- 
bers. But it must always be remembered that this is only 
a statement of what would be their rights on a partition. 
Until a partition their rights consist merely in a common 
enjoyment of the common property, to which is further 
added, in Provinces governed by Mitakshara, the right of 
male issue to forbid alienations, m&de by their direct an- 
cestors {?) . These observations, however, require modifiea- 


f subject Appovier v. Rama Subbaiyan, II M. I, A. 75 ; 

ai ; Pmmd y FooU>a*h Kaer t 3 B.L. It. (t. B.) 

ai , a. C. 14 oath. j Mam Harm* ?. Pertvm 8+ngk, £9 19$ $ fl.C.U. 
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tiaaiu Bengal* Th mt% * admitting the family to hava baaa 
joH aad tha tftooa joint in estate, the right of «aj me of 
the ooHsduurera would not, under the Hindu law, pas* over, 
upon hia death, to the other co-sharers* It would be part 
of the estate of the deceased co-sharer, and would devolve 
upon hia legatees or natural heirs 11 (/). The share of an 
undivided brother will pass to hia widow, daughter and 
daughter’s son, and may thus vast in a family completely 
different from hia own ($ 486). 

§ 347, Now it is at this point that we see one of the most 
important distinctions between the coparcenary and the 
general body of the undivided family, Suppose the pro* 
perty to have all descended from one ancestor, who is still 
alive, with five generations of descendants. It by no means 
follows that on a partition every one of these five genera- 
tions will be entitled to a share. And if the common 
ancestor dies, so that the property descends a step, it by no 
means follows that it will go by survivorship to all these 
generations. It may go to the representatives of one or 
more branches, or oven to the widow of the survivor of 
several branches, to the total exclusion of the representa- 
tives of other branches. The question in each case will be, 
who are the persons who have taken an interest in the pro- 
perty by birth ( g ). The answer will be, that they are 
the persons who offer the funeral cake to the owner of the 
property. That is to say, the three generations next to the 
owner in unbroken male descent ( h ). Therefore, if a man 
has living, sons, grandsons, and great-grandsons, all of 
these constitute a single coparcenary with himself, Kvery 


B. L. R. t&J i Rajnarain r. Heeralal , 5 Cnl. 142 ; Bhimvl that v. Ohqonaa Lath 
soul, jne* J>abi Parakt id ▼, Thakur Dial, 1 All, 105? Bad Qarain r . Taaa 
Oorain. 4 3. L. It. Anpx. 9Q. 

(/) Par Tumar, 1*. J- Segrjaamonay Doaaaa *. Danobmtda, 6 If. I. A. Iff ; 
R* C. 4 Satfi. (P. 0.) 114. jail seem* abo to have been 4b* new «f Ajwrark*. 
Partition, be aay*, doee not create a new right ; it hat bat the effect to render 
titible 4be rurbe of each «* the former joint ow»*r* to bin thaw of the «***#. 
Jolly, Loot. 87, 114, n. 

(a) Tbit principle will not apply in Bengal, where eon a take no internet by 
fefcrtb in tkmr fafcb er*e property. Bee onto, | m. 

ih > Manat is* f 180 ; Kuwait, p 7 * 1 16, now, f 4 #, 


Bengal, 


Theoopareen 


limited to t) 
who partaki 
the f anemic 





rm man ? a mi Mr. wC 



one of these descendants is entitled to offer the funeral cake 
to him, and therefore every one of them obtains by birth 
an interest in his property. But the son of one of the great- 
grandsons would not offer the cake to him, and therefore 
is out of the coparcenary, so long as the common ancestor 
is alive. But while fresh links are continually being added 
to the chain of descendants by birth, so earlier links are 
being constantly removed from the upper end of the chain 
by death. So long as the principle of survivorship con* 
tinues to operate, the right to the property will devolve 
from those who are higher in the line to those who are 
lower down. Ah each fresh member takes a share, his de- 
scendants to the third generation below him take an interest 
in that share by birth. So the coparcenary may go on 
widening and extending, until its members may include 
persons who are removed by indefinite distances from the 
common ancestor. Hut this is always subject to the condi- 
tion that no person who claims to take a share is more than 
three steps removed from a direct ascendant who has taken 
a share. Whenever a break of more than three degrees 
♦ occurs between any holder of property and the person who 
claims to take next after that holder, the line ceases in that 
direction, and the survivorship is confined to those colla- 
terals and descendants who are within the limit of three 
degrees. This was laid down in two cases in Bombay and 
Madras. 

Coparcenary not § 248. In the former case the claim to partition was 
^ listed, on the ground that the plaintiff was beyond the 

ammon anc<*«. fourth degree from the acquirer of the property in dispute, 

the defendant being within that degree. It was argued 
that the analog}' of the law' of inheritance prevented a lineal 
descendant, beyond the great-grandson, from claiming par- 
tition at the hands of those who are legally in possession, 
as descendants from the original sole*owner of the family 
property or any part of it (f). West, J., said, " The Hindi 


0) Morn Vishmnnth v, Gentth, 10 Bom. H. O. 444, 449. 
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jUmt does not contemplate a partition as absolutely necessary 
at any stage of the descent from a common ancestor; yet 
the result of the construction pressed on us would be to 
force the great-grandson in every case to divide from his 
coparceners, unless he desired his own offspring to be left 
destitute. Where two great-grandsons lived together as a 
united family, the son of each would, according to the 
Mitakshara law, acquire by birth a co-ownership with his 
father in the ancestral estate; yet if the argument is sound, 
this co-ownership would pass altogether from the son of A. or 

B. , as either happened to die before the other. If a eopar* 
cener should die, leaving no nearer descendant than a great- 
great-grandson, then the latter would no doubt be excluded 
at once from inheritance and from partition by any nearer 
heirs of the deceased, as, for instance, brothers and their 
sons ; but where there has not been such an interval as to 
cause a break in the course of lineal succession, neither has 
there been an extinguishment of the right to a partition of 
the property in which the deceased was a co-sharer in actual 
possession and enjoyment (A). Each descendant in succes- 
sion becomes co-owner with his father of the latter’s share, 
and there is never such a gap in the series as to prevent the 
next from fully representing the preceding one in the suc- 
cession.” The same principles were illustrated in detail by 
Mr. Justice Nanabhai liaridan. He said (/), “Take, for 
instance, the following case. A., the original owner of the 
property in dispute, dies, leaving a son B. and a grandson 

C. , both members of an undivided family. B. dies, leaving 
C. and I)., son and grandson respectively ; and C. dies, 
leaving a son TJ, and two grandsons by him, E. and F. No 
partition of the family property has taken place, and D., E., 
and F. are living in a state of union. Can K. and F. compel 

A. 

J v* 

B. 

* 

C. 

! 

D. 

/■— ■*— - 

E. F. 


(k) See per Jaguuuatbtf, 3 Dig. 446—450, 


(1) 10 Bom. H. C. 463' 
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£|> to make over to them their share of the ancestral pro* 
pertyf According to the hi w prevailing on this side of India 
they can, sons being equally interested with their father in 
ancestral property (m ) . In the same way, suppose B. and C. 
die, leaving A, and D. members of an undivided family, 
and then A. dies, whereupon the whole of this property 

A. 

A 

A. 

■ " ■ ■ ' ’t — — —> 

1).‘ D 

f *N 

43, F. 

I 

a. 

devolves upon D., who thereafter has two sons, J5. and F* 
They, or either of them, can likewise sue their father D. for 
partition of the said property, it being ancestral. Now 
suppose JB. and C\ die, leaving A., D., and D. 1 , members of 
an undivided family, after which A. dies, whereupon the 
whole of his property devolves upon D. and D. 1 jointly, and 
that D. thereafter has two sons, E. and F., leaving whom 
D. dies, A suit against D. 1 for partition of the joint anoes* 
tral property of the family would be perfectly open to E. 
and F., or even to G. and F., if E. died before the suit. It 
would be a suit against l). 1 by a deceased brother’s sons, or 
son and grandson (?*), But E. and F. are both fifth, and 
G. sixth in descent from the original owner of the property, 
whereas D. and 13. 1 are only fourth. Suppose, however, 
that A. dies after D. leaving a great-grandson, D. 1 and the 
two sons of I)., E. and F. In this case E. and F. could not 
sue I), 1 for partition of property descending from A., because 
it is inherited by I). 1 alone, since E. and F., being sons of a 
great-grandson, are excluded by D . l , A.’s surviving great- 
grandson, the right of representation extending no far- 
ther (o). The rule, then, which I deduce from the autho- 


(m) 1 Stra. H. L. 177 ; 2 ibid. 316 ; Mitakshara, i. 1, $ 27, i. 5, § 3, 5, 8, 11 j 

V . May , iv. o, j 1H. 

(n) V. May., iv. 4, § 21, 

(o) 8ee Jagftniiatba'e Cumroeut, on text, ocolxx. ; 8 Di*. 388 1 l Sort. L. C, 
Hit 8t». Man. $ 88* | 2 Stra. H. L. 827. 
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rttsm an this subject is, not that a partition cannot kb 
demanded by one more than lour degrees removed from 
the acquirer or original owner of the property sought t$ be 
divided, but that it cannot be demanded by one more than 
four degrees removed from the last owner, however remote 
he may be from the original owner thereof ” 


$ 249. This principle was also affirmed by the Madras 
High Court, and its application put to a more violent test. W- 
The question was as to the right of succession to an impar- 
tible Zemindary. The original owner and common ancestor 
of the claimant was A. The Zemindary had descended 
throughout in the line of H., and was last held by N., who 
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died without issue, leaving a widow, the defendant. The 
plaintiff was G., who was admittedly the nearest male of 
kin to N. The family was undivided. It was conceded 
that according to the law of the Mitakshara, an undivided 
coparcener would take before the widow . But it was con- 
tended on her behalf, " that only those of the unseparated 
kinsmen were coheirs, who by birth had acquired a pro- 
prietary interest in the estate in common with the deceased ; 
his coparceners, who, on a division in lus lifetime, would 
have been sharers of the estate, and that such a oopareener- 
ship can exist only between kindred who are near sapindas 
(i.e., not beyond the fourth degree), and consequently, that 
the respondent (plaintiff) was not a coheir of the deceased/* 
The Court assented to the first branch of the argument, 
but denied the second. They held that the Zemindary, 
though impartible, was still coparcenary property, and that 
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the members of the undivided family acquired the same light 
to it by birth, as they would have done to any other pro- 
perty, subject only to the limitation of the enjoyment to 
one. Then as to who were coparceners, they said : u It 
appears to us equally certain that the limit of the coheirs 
must be held to include undivided collateral relations, who 
are descendants in the male line of one who was a copar- 
cener with an ancestor of the last possessor. For, in the 
undivided coparcenary interest which vested in such copar- 
cener, his near sapindas were coheirs, and when on his 
death, the interest vested in his sons, or son, or other near 
sapinda in the male line, the near sapindas of such descend- 
ants or descendant became in like manner coheirs with 
them or him, and so on, the coheirship became extended 
through the new sapindas down to the last descendant. 
Obviously, therefore, as long as the datum of non-division 
continues, the members of the family who have, in this 
way, succeeded to a coparcenary interest, are coheirs with 
their kindred who possess the other undivided interests of 
the entire estate, and one of such kindred and his near 
sapindas in the male line cannot be the only coheirs, until 
by the death of all the others without descendants in the 
male line to the third degree, he has, or he and they have, 
by survivorship acquired the entire right to the heritage, 
as effectually as if the estate had passed upon an actual 
partition with the coheirs.” The Court, therefore, held 
that the plaintiff, as undivided coparcener, would succeed 
before the widow (p). in this case it will be observed the 
plaintiff was sixth in descent from the common ancestor, 
the defendant’s husband being equally distant. 


Obstructed aud 

unobstructed 

property. 


§ 250. The same principle, viz., that property vests in 
certain relations by birth, and not in other relations, gives 
rise to a division of property into two classes, which an 
spoken of by Hindu lawyers as Api'atibandha and B aprati 


(p) Yenumula v. Jtomandera, 6 Bind. H. C. 94, 106. See also in Bengal 
Qirwurdharw v. k'nlahul , 4, S. JL>. 8 (12), where property wne divided smon 
person* four, five, and wi degree* removed from tbe common ancestor* 
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b&ndha ; terms which have been translated, not very hap* 
pily, unobstructed and obstructed, or liable to obstruction. 
These terms are thus explainod in the Mitakshara (5), “ The 
wealth of the father or of the paternal grandfather becomes 
the property of his sons or of his grandsons, in right of their 
being his sons or his grandsons ; and that is an inheritance 
not liable to obstruction. But property devolves on parents 
or uncles, brothers, or the rest, upon the demise of the 
owner, if there be no male issue ; and thus the actual exist- 
ence of a son, and the survival of the owner are impedi- 
ments to the succession ; and on their ceasing, the property 
devolves on the successor in right of his being uncle or 
brother. This is an inheritance subject to obstruction.” 
The distinction is the same as that which is present to the 
mind of an English lawyer, when I10 speaks of estates as 
being vested or contingent, or of an heir as being the heir-at- 
law, or the heir presumptive. The unobstructed, or rather 
the unobstructible, estate is that in which the future heir 
has already an interest by the inert' fact of his existence. 

If he lives long enough he must necessarily succeed to the 
* 

inheritance, unless his rights are defeated by alienation or 
devise; and if he dies, his rights will pass on to his son, 
unless he is himself in the last rank of sapindas, in which 
case his son is out of the line of unobstructed heirs. On 
the other hand, the person who is next in apparent succes-. 
sion to an obstructed, or rather an obstructible estate, may 
at any moment find himself cut out by the interposition of 
a prior heir, as for instance a son, widow or the like. His 
rights will accrue for the first time at the death of the actual 
holder, and will be judged of according to the existing 
state of the family at that time. Any nearer heir who may 
then be in existence will completely exclude him ; and if 
he should die before the succession opens, even though he 
would have succeeded, had he survived, his heirs will not 


( q ) Mit&kebara, i. I, § 3 ; Yimmit., p. 3, V. May., iv. 2, ft 2. beeper curiam , 
Nund Coamar hall ?. Ruztiooddeen , 10 B. lu ft. 191 ; 8. C. 18 Bath. 4 77 ; #*6* 
Parshad ▼. Tkakur Dial , 1 All. 112. lhew terras are not need by the writers 
of the Bengal or MithiU School. V. N. Waodlik, 359. Jolly, Lect. 178. 
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take at ail, unless they happen themselves to be the next 
heir* to the deceased. In other words, he cannot transmit 
to others rights which had not arisen in himself, (r) 

§ 251. The second question is as to the coparcenary pro- 
perty, The first species of coparcenary property i& that 
which is known as ancestral property. The meaning of 
this phrase might be taken to be, property which descended 
upon another from an ancestor, however remote, or of 1 
whatever sex. Where property so descended upon several 
persons simultaneously, and with equal rights both of I 
possession and enjoyment, as for instance upon several j 
brothers, sons, grandsons, nephews or the like, it would i 
certainly be joint property, by the very hypothesis. ButlJ 
this is not what is generally known as ancestral^jM^erty. 
That term, in its technical sense, is applied to property^ 
which descends upon one person in such a ™r ner that hi* 
issue (*) acquire certain rights in it as against him. For 
instance, if a father under Mitakshara law is attempting 
to dispose of property, we enquire whether it is ancestral 
property. The answer to this question is, that property is 
ancestral property if it has been inherited as unobstructed 
property, that it is not ancestral if it lias been inherited as 
obstructed property ($ 250). The reason of this distinction 
is, that iu the former case the heir had an actual vested 
’interest in the property, before the inheritance fell in, and 
therefore his own issue acquired by birth an interest in 
that interest, Hence, when the property actually devolved 
upon him, he took it subject to the interest they had already 
acquired. But in the latter case, he had no interest what* 
ever in the property, before the descent took place ; there- 

* - — » — m m m . — . * — - — ^ - «' 1 • F 111 1 - ^ 1 ~ ■ — — — ' .... , i ■ ■— ■ ■■ i ■■ 

(r) The High Court of Bengal has lately stated the rule of the Mitakshara 
law to be M that the principle of survivorship is limited to two descriptions of 
property, namely (l) what is taken a* unobstructed inheritance and property 
acquired by means of it ; and (2) what forme the joint property of te-unitea 
coparcener* ; and that property obtained in the ordinary course of inheritance 
( e.g. t by several daughter’s sons) is not subject to that incident. Jasoda Acer 
v. 6k$Q Pvrshtd, 17 Cal. 33. 

{$) l may as well state, once for all, that the word “ issue-* will be used 
throughout this w *>rk a* embracing son, grandson, and great-grandson, fatt, 

§ W. 
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fare, when that event occurred, he received the property 
free of all claims upon it by his issue, and a fortiori , by any 
other person. Hence all property which a man inherits 
from a direct male ancestor, not exceeding three degrees 
higher than himself, is ancestral property, and is at once 
held by himself in coparcenary with his own issue. But 
where he has inherited from a collateral relation, as for 
instance from a brother, nephew, cousin or uncle, it is not 
ancestral property (/) ; consequently his own descendants 
are not coparceners in it with him. They cannot restrain 
him in dealing with it, nor compel him to give them a share 
of it ( u ). On the same principle, property which a man 
inherits from a female, or through a female, as for instance 
a daughter's son, or which he has taken from an ancestor 
more remote than three degrees, or which lie lias taken as 
heir to a priest or a fellow-student, would not be ancestral 
property (r). And that which is ancestral, and therefore 
coparcenary property, as regards a man's own issue, is not 
so as regards bis collaterals. For they have no interest in 
it by birth (?/•). On the other hand, property is not the 
less ancestral because it was the separate or self-acquired 
property of the ancestor from whom it came (./*). When it 



Ancestral pro* 
perfcy. 



(t) It is hardly necessary to remark that 1 am speaking of inheritance, not of 
survivorship. The enlarged share which accrues to the romuining brothers oil 
the death of an undivided brother in ancestral property, and subject to all its 
incidents. Gungaa \fullv liunwdhur, 1 N T , W, P. 170. 

(it) Rayadur Nallatamhi v. Muknnda, 3 Mad. H. C. 455; Nund Conmar hall 
v, Ruzziaoddeen, 10 B. L. H. 183; S. C. 18 Suth. 477 : dainthir v. Guy an, ft 
Agra H. 0.78; Lochun v. Nrmdharee, 20 Snth. 170; Pitam v\ Vjagar, i Alt 
652. Jelly, Lect. 121. 

(p) 3 Dig. 01 ; W. k B. 710, approved per rur. 10 B. L. It. )i)2 supra. The 
nigh Court of Madras baa held that property whirh descended to a man from 
his maternal grandfather whs ancestral property, which he could not alienate to 
the detriment of his sou. None of the above authorities were referred to. The 
decision was reversed by the P. C. on another point ( Muthayan Chetti v. Hnn- 
gili, 3 Mad. 3/0. 9 I. A. 128. Siva gun a a v. Lai; slim ana, 0 Mad. 188, 190). 
When the case arises again it will be material to rcinenil>er that property only 
becomes joint property by reason of being ancestral property, where the ances* 
tor from whom it was derived was a paternal ancestor. See Mit., i. 1, § 8 5, 
SI, 24, 27, 38; i. 5, § 2, 3, 5, 9—11 ; Prr Mit ter , J., Gungn Prasad v. Ajudhia 
Per shad, 8 Cal. 131, p. 134 ; per curiam , Jasoda Koer v. Shea Per shad, 17 Cal., 
p. 38; Nanahhai v. Arhrathai , 12 Bom., p. 133 ; poet, § 252. 

(ttd Ajoodhia v Kashee Gir, 4 N. W. r. 31 ; Gopal Singh v. Bheekunlal , S. 
D* of 1859, 294; Gopal Putt v. Gopal hall. Ibid „ 13)4. 

(as) Ram Narain v, Perlnm Singh, 20 Suth, 189; S. t\ 11 B. L. R. 89 7, per 
curiam , 9 Bom. 450. 
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has once made a descent, its origin is immaterial as regards 
those persons to whom it has descended. It is very material, 
however, as regards those who have not taken it by descent. 
A father with two sons A and B had self -acquired pro* 
perty. A died in his lifetime leaving a widow, and upon 
his death B took the property. A J s widow claimed main- 
tenance out of it ns ancestral property. The Court 
admitted that in any question between B and his sons it 
would be ancestral property. But it was not so as regards 
A. During his life the property was absolutely at the 
disposal of the lather. As regards A it was neither ances- 
tral nor coparcenary property, and on his death his widow 
had no higher claim over it than her husband. Her rights 
were not enlarged by its change of character when it 
reached the hands of B (y). All savings made out of 
ancestral property, ami all purchases or profits made from 
the income or sale of ancestral property, would follow the 
character of the I'uml from which they proceeded ( 2 ). On 
the same principle accretions to a riparian village are 
ancestral property, if the village itself was such (a). 


Divided pro- 
perty. 


§ 252. Whore ancestral property has been divided 
between several joint owners, there can be no doubt that 
if any of them have issue living at the time of the partition 


Oj) Janki v. Nandram, 11 All. F. B. 194, p. 198. 

(s) Shudanund v. Hon omul re, <5 Suth. 250; 8. 0. on review; Sub nomine, 
Sudanund v. Soar jo Moure, 8 Sntli. 455 ; 8. 0. 1 1 Suth. 450, reversed on another 
point in P. 0. ; Sub nomine, Soarjomonee v. Suddatnmd, 12 B. L. K. 304 ; 8. C. 
20 Suth. 377 ; 8. 0. 8 Mml. Jut*. 400 ; Ghansham v. Govind, 5 8. D. 202 (240) ; 
Umrithnath v. Go ureenath, 13 M. I. A. 542 ; S. C. 15 Stith. (P. C.) 10; KriaU 
nappa v. Ramusaivmy, 8 Mud. H. 0. 25. Jug m oh and as v. Mungaldas , 10 Bom. 
529. In the case of Gunqa Prasad v. Ajndhiu Pershad, the High Court of Bengal 
treated it as a jvoint still unsettled, whether property purchased out of the income 
of ancestral property before the birth of a son was ancestral property vested in 
the after-born sou. Mr. .Justice M it ter was strongly of opinion that it was not. 
It was admitted that it would be otherwise as to property so purchased after 
hie birth, 8 Cal. 131 ; 8. C. 9 C L. It. 417. In Madras it has been held that 
property purchased from the income of ancestral is ancestral property which 
cannot be given to a stranger in derogation of the right of a eon who wag in 
premia matrix at the time of the gift. The Court refused to follow the dictum 
of Mitter, J. cited above, Rainanna v. Venkata, ll Mad. 246. As to sayings 
from income of impaitible Zemindary, or purchases made out of such savings, 
see past, § 262. Semble, that movable property which has made a descent, and 
is then converted into land, possesses all the incidents of ancestral iramoyablo 
property. Sham Narain v. Rnahodbur, 3 Cah 508. 

(a) Pamyrasad v. Radha Prasad, " All. 402. 
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tho share which falls to him will continue to be ancestral 
property in his hands, as regards his issue, for their rights 
had already attached upon it, and the partition only cuts 
off the claims of the dividing members. The father and 
his issue still remain joint (b). But it is not so clearly 
settled whether the same rule would apply where the par- 
tition had been made before the birth of issue. In a case 
in Calcutta it was held that where a father by various deeds 
of gift had distributed his property among his sons, the 
portion obtained by each was ancestral property as regards 
his issue. It does not appear whether the issue had been 
in existence at the time of the gift. But the son contended 
that it was by the gift his self-acquired property. This the 
Court refused to admit. After a full examination of the 
Hindu authorities, they said, “We think that according to 
the Mitakshara, landed property acquired by a grandfather 
and distributed by him amongst his sons, does not by such 
gift become the self-acquired property of the sons so as to 
enable them to dispose 4 of it by gift or sale without the con- 
sent, and to the prejudice of, the grandsons. The property 
cannot be said to have been acquired without detriment to 
the father’s (m\, ancestral) estate, because it was not only 
given out of that estate, but in substitution for the undivid- 
• ed share of that estate to which t lie father appears to 
have been entitled. It cannot therefore bo taken to have 
been given simply by the favour of the father, but upon 
consideration of the father surrendering some interest or 
right to share i# the grandfather’s estate, which lie did by 
the acceptance fff this separate parcel. We think that the 
father took it with the incidents to which the undivided 
share for which it was substituted would have been sub- 
ject” (c). This reasoning would appear to apply equally 


Property 
obtained from 
ancestor by gif 


( b ) hakshmibai v. Ganput Morobu, 5 Bi in. M. C. (0.(J. J.) 129. Ckatterbhaoj 
v, Dlmramsi , 9 Bom. 438. The same poiut wa« very lately decided in Calcutta. 
The report does not state whether the eon was born before or after the parti* 
tiun, but I think the hitter seems t:> have been the case. Adurmoni v. Chowdhry t 
3 Cal. h 

(c) Muddun Gopai v. Rom Buktth, 6 Sutk. 71, 73 ; followed Nanomi Babua * 
sin v. Modun Mohun , 13 1. A. 5. In Mohabeer Kooer v. Joobha , 10 8utb .221 { S. 
C, 8 B- L. K. 38, a contrary opinion warns to have been expressed bf Jackson^ J, 
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or by will. 
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in favour of issue unborn at the time of the gift. Similarly 
it was held in Madras, that a father did not take his share 
of the estate as self-acquired property, in consequence of 
having received it under the will of his own father. The 
Court said, “ It seems to us that there is no reason whatever 
in the contention that its quality was changed by his choos- 
ing to accept it, apparently under the terms of his father’s 
will. Still less ground would there be for the contention 
that his acquiescence in that mode of receiving it would vest 
in himself a larger interest than lie would have taken by 
descent 7 ’ (rf). In Bombay it has been recently decided, 
after a review of all the cases, that where a grandfather 
bequeaths his self-acquired property to a son, who has at 
the time male issue, in terms showing an intention that the 
devisee should take an absolute estate, the property so 
devised does not vest in the issue as ancestral estate, so as to 
entitle them to sue their father for a partition (c). The 
same principle was followed in a case under Mitakshara 
law, where a father bequeathed his self-acquired property 
to his widow and his three sons jointly. Tw t o of the son§ 
separated. The third continued to live in union with his 
mother, and on her death took her share by survivorship. 
The Court, after reviewing the above decisions, held that the 
share of the widow which came to the son must be con- 
sidered iu his hands as ancestral property, since it had 
originally formed part of his father’s estate (/). Whatever 
the nature of the tvidow’s interest may have been, its descent 
was governed by the incidents attaching tot he source fromj 
which it arose. Where a man had obtainecfflWmare of family 
property on partition, which was mortgaged to its full value, 
and which he had subsequently cleared from the mortgage 
by his own self-acquisitions, it was held that the unencum- 
bered property was ancestral property in his hands ( g ), 


But in that case the property appears not to have been ancestral at all. See a a 
to wbat is “ a gift through affection/' Lakehman v. Ramchandrai 1 Bom. 661. 
(d) Tara Chand v, Reeb Ram, 3 Mad. H. C. 60, 55. 

[*) Jitgmohundtts v. Alanguldas , 10 Bom. 528. 

(/) Nanabhai v. .Irhrotbai, 12 Bom. 122, p. 183. 

(?) Vualatchy v, Anmsamy , 5 Mad. H. Q. 160* 
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§ 258; Secondly, property may be joint property without Property jointly 
having been ancestral Where the members of a Joint * < * iW 
Family acquire property by or with the assistance of joint 
funds, or by their joint labour, such property is the joint 
property of the persons who have acquired it, whether it is 
an increment to ancestral property, or whether it has arisen 
without any nucleus of descended property ( h ), Whether 
the issue of such joint acquirers would by birth alone 
acquire an interest in such property, without evidence that 
they had in any way contributed to it, is a question which, 
as far as I know, has never arisen. If a single individual 
acquired a fortune by his own exertions, without any 
assistance from ancestral property, his issue would certain- 
ly take no interest in it. If several brothers did the same, 
the property would be joint as between themselves. It 
would certainly be self-acquired as regard all collaterals, 
and it is difficult to see why it should not be the same as 
regards their issue, unless they chose voluntarily to admit 
the latter to a share of it. This seems to have been the 
tiew taken by the High Court of Bombay in a case where 
property had been acquired by trade. They said, “ There 
is no evidence to show that the parties were members of an 
ordinary trade partnership resting on contract. If the sons 
had a joint interest with their father in the piece-goods 
business, it was apparently because they were members of 
an undivided family carrying on business jointly in that 
capacity. If the property of the family firm had been 
acquired by the equal exertions of the three members, with- 
out the aid of any nucleus of property other than acquired 
by themselves, then, no doubt, the property of the firm 
with its accumulations would be self-acquired property even 


(M Mrtnu, ix. § 215 ; Yttjnavalkya, ii. 120 ; Mitak*hara., i, 4, § 15 j 3 Dig. 3S0j 
F. MacN. 351, 302 ; Hamushenhaiya v. Bhagavat , 4 Mad. H. C, 5 j liarnperehad 
v. Bheochurn , 10 M. 1. A. 490 ; Hadhabai v. Nanarav , 3 Bom. 161. By § 45 of 
the Transfer of Property Act (I V of 1882) persous who purchase immovable 
property out of a common fuud are, iu the absence of any contract to the 
contrary, entitled to hold it in shares proportioned to their interest in the 
common fnnds j and similarly where a joint purchase is made by several with 
their separate funds* 
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though it was owned jointly. And on a partition such 
property would apparently remain self -acquired property 
in the hands of the several members, even though one of 
them was the father of the other two” (i). 

or thrown into <$ 254. Thirdly , property which was originally eelf-ac- 

commou «tock, * 1 1 . * J L , c . L ® J . 

quired, may become joint property, it it has been voiun* 
tarily thrown by the owner into the joint stock, with the 
intention of abandoning all separate claims upon it. This 
doctrine has been repeatedly recognized by the Privy 
Council. Perhaps the strongest case was one, where the 
owner had actually obtained a statutory title to the property 
under the Oudli Talukdars Act 1 of 1869. He was held by 
his conduct to have restored it to the condition of ancestral 
property (&). To create such a new title, however, a clear 
intention to waive the separate rights of the owner must be 
established, and will not be inferred from acts which may 
have been done out of kindness and affection. A younger 
brother who was insane from birth, had for many years 
been treated by his elder brother jis if he was under no in- 
capcity. His name was entered in the revenue records as 
joint owner, and documents wore issued and taken in his 
name. It appeared that for many years his case had been 
treated by the family as one that might be cured. Finally 
a family arrangement was entered into by which he was 
set aside as incapacitated. The Privy Council held that 
the previous course of conduct could not be treated as 
amounting to a fresh grant of rights which the youth was 
incapable of taking by inheritance (/). 

Impartible pro- A 255. Liability to partition is one of the commonest 

perty may be * . J 1 

joint incidents of joint property, but it must not be supposed that 


(i) ClMtterbhooj v. Vharamst , 9 Bom. 438, p. 445. 

(Jc) Hurpurshad v. Sheo Lhjal, 3 i. A. 259 ; 8.C. 26 Sutli. 55; Shankar Bak&h 
v, i/flrdio Saicshy lb X. A.. / i ; 8. C. 16 C&l* 897 ; jw our*, H ampere had v. Sheo- 
ckurn, 10 14. 1. A. 506; Challayamal v. Alutiulamal, 6 Maul. Jur- P. C* 106 ; 
Sham Nwain v. Ct. of Wards, SO 8uth. 197; Qopaiaeami w. Chinnsmm*, 
f M*d. 458 ; per curiam , 15 Bom., p. 30 ; 10 Cal. pp. 392, 3 98, 401 ; Mad ha wav 
M anchor v. Atmaram, 15 Bom, 519. 

{1) Lola Muddun Qopal v. Khikhinda Koer } 18 I. A. 9 ; 8. C. 18 Cal 34 
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joint property and partible property are mutually eon* 
verfcible terms. If it were bo, an impartible Zemindary 
could never be joint property. The reverse, however, i* 
the case* The mode of its enjoyment necessarily cuts 
down to a very small point the rights of the other members 
of the family with respect to it. But there are two parti- 
culars in which its joint character becomes material — first, 
with reference to the order of succession ; and, secondly, 
as to the powers of alienation possessed by each successive 
holder. Now as to the first point, it has been repeatedly 
held by the Privy Council that the order of succession to a 
Zemindary depended upon whether “ though impartible it 
was part of the common family property,” or was the sepa- 
rate or self-acquired property of the holder (in). As to the 
second point, the Courts of Madras, till very lately, ruled 
that the holder of an impartible Zemindary under Mitak- 
shara law would be under the same restrictions as to aliena- 
tion in regard to it as to any other ancestral property. 
This course of decisions has, however, been interrupted in 
consequence of a recent ruling of the Privy Council. The 
subject will have to be discussed more fully hereafter (n). 

§ 256. An examination into the property of the joint 
family would not be complete without pointing out what 
property may be held by the individual members which is 
not joint property. Property which is not joint must be 
either separate property or self-acquired, or property which 
has devolved upon another in such a manner as to be held 
by him free of all claims bv members of the same undivided 
family. The last of the three cases has already been dis- 
cussed (§ 251, 252). Separate property, e.r ri termini, 
assumes that the holder of it has ceased to be in union 


(m) Kata ma Kutchier v. Hajah of Shivagwtgo t 9 M. I. A. MO, 589, 610 ; 8. C. 
2 Bath. (P. O.) 31 ; Yanumula v. Boochia , 13 M. I. A. 333, 336 ; 8. C5. 13 Bath. 
(P. 0.) 21 ; Chowdhvy Chintamun v. Nmviukho % 2 1. A. 263 ; 8. 0. 24 Suth. 
255 } Yenumala v. Rnrnavdora , 6 Mad. H. C. 98, 103 ; Feriasamy v. Feriammy , 
5 I. A. 61 ; 8. C. 1 Mad. 312 ; kungaixaynkamma v. Bulli Hamoyo, P. C., 5th 
July 1879. 

(n) See post , § 814. 
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with those in reference to whom the property is separate. 
But a man is very commonly separated from one set of 
persons, as, for instance, his brothers, while he is in union 
with others, as, for instance, his own issue. As regards 
the former, his property is separate ; as regards the latter, 
it is joint (§ 252). Self-acquisition, on the other hand, may 
be made by anv one while still in a state of union, and 
when made will be effective against the whole world. I 
have already (§ 215 — 217) pointed out the early history of 
this branch of the law. The following remarks will show 
how it has been dealt with bv modern decisions. 

Self -acquisition. § 257. The whole doctrine of self-acquisition is briefly 

stated by Yay naval kya as follows : — “ Whatever is acquired 
by the coparcener himself, without detriment to the father’s 
estate, as a present, from a friend, or a gift at nuptials, does 
not appertain to the coheirs (n) . Nor shall he who recovers 
hereditary property which has been taken away give it up to 
the coparceners ; nor what lias been gained by science” (p)- 
Opon this the Smriti Chandrika remarks that the estate of 
the father means the estate of any undivided coheir (</)• 
While the Mitakshara adds, that the words “without detri- 
ment to the father’s estate” must be connected with each 
member of the sentence. “ Consequently what is obtained 
from a friend as the return of an obligation conferred at 
the charge of the patrimony ; What is received at a mar- 
riage concluded in the form Asura or the like (r) ; What is 
recovered of the hereditary estate by the expenditure of the 

( father’s goods; What is earned by science acquired at the 
expense of ancestral wealth ; all that must be shared with 
the whole of the brethren and the father” (,v). The author 
of the Mitakshara enlarges the text of Yajnavalkya by 

(o) See as to presents from relations or friends, Mann, ix. § 206; Narad a, 
xiii. §6, 7; Muddun Gnpal v. Ham Buksh , 6 Suth 71 ; ante. § 252: Mitak* 
share, i. 5, § 9. 

(p) Yajnavalkya, ii. § 1 18, 110 ; Mitakshara, [i. 4, § 1. See Daya Bhaga, ri. 1 
I). K. S. iv. 2, § l — 1 2 ; V. May., iv. 7> § l — 14 ; Raghvnandana, v. 1—-12. 

(q) Smriti Chandrika, vii, § 28. 
m Sfuto Gobind v. Sham Narnia, 7 N. W. P. 75. 

($) Mitakshara, i. 4, § 6, 
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defining self -acquisition as u that which had been acquired 
by the coparcener himself without any detriment to the 
goods of his father or mother” Hence the Madras High 
Court has recently decided that property inherited by a 
man from his mother’s father is not his self-acquisition, and 
this ruling has been affirmed by the Privy Council (/), 
The whole contest in each instance is to show that the gain 
has been without “ detriment to the estate.” In early times 
the slightest assistance from the joint patrimony, however 
indirect, was considered to be such a detriment, and the 
possession of any joint property was considered as conclu- 
sively proving that there had been such an assistance. The 
Madras Court has always leant very strongly against self- 
acquisition. Hut the recent tendency of decisions seems to 
be towards a more sensible view of the law, iollowing out 
its spirit rather than its letter. 

§ 258. For instance, the gains of science or valour, which 
seem to have been the earliest forms of self-acquisition, 
were held to be joint property, if the learning had been 
imparted at the expense of the Joint Family, or if the warrior 
had used his father’s sword (§ 216). The law upon this 
point was examined witli great fulness in a case where the 
adoptive mother of a dancing girl claimed her property, on 
the ground that it had been acquired by skill imparted at 
the mother’s expense. The High Court of Madras, over- 
ruling a very elaborate judgment of the Civil J udge, decided 
that if these gains were to be considered the gains of science, 
they were joint property of the acquirer and her mother {u). 
It would admittedly have been otherwise if her gains had 
merely been the result of prostitution, unaided by any 
special education (v). In a later case the gains of a Vakil 
were held to be divisible, on the ground that they had been 


(t) Mit. f i. 4 , § 2; acc. Hayhunnndana , v. 5; Xluttayan Chetty y. 8angiU t 
9 I. A. 127, 8 Mad. 370 , 1882. The Privy Council declined to commit itaelf to 
the congeqnence drawn by the Madraa High Court that property §0 inherited 
became the joint property of the taker mul hi?* son. See untfi t § 281# 

( u ) Chalakonda ▼. Ratnachalam , 2 Mad. H. C. 56. See 2 W. MacN. 16» . 
Bnoloaam v. Swornam. 4 Mad. 380. 
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obtained by education imparted at the family expense, 
although it was found that he had received from his father 
nothing more than a general education. Holloway, J., 
referring to the dancing girl’s case, said, “ I fully adhere 
to the judgment of the High Court, for which I am respon- 
sible, and especially to the statement that the ordinary 
gains of science by one who has received a family mainte- 
nance are certainly partible” (w). The decisions in the 
above cases were adopted in general terms by the Chief 
Justice in Bombay in another case of a Vakil. There, how- 
ever, the point really did not arise, as it appeared that he 
united the business of money-lender with that of Vakil, and 
that there was joint family property of which he) had the 
use (#). 

§ 259. It is, however, difficult to see why a person who 
has made gains by science, after having been educated or 
maintained at the family expense, should be in a worse 
position than any other person who has been so educated, 
or maintained, and who has afterwards made self-acquisi- 
tions. Jimuta Valin na lays it down, that where it is at- 
tempted to reduce a separate acquisition into common 
property on the ground that it was obtained with the aid of 
common property, it must be shown that the joint stock 
was used for the express purpose of gain. “ It becomes 
not common merely because property may have been 
used for food or other necessaries, since that is similar 
to the sucking of the mother’s breast” ( y ). This seems to 
be good sense. If a member of a Hindu family were sent 
to England at the joint expense, to be educated for the 
Bar or the Civil Service, it seems fair enough that his extra 
gains should fall into the common stock, as a recompense 
for the extra outlay incurred. It might be assumed that 
when the outlay was incurred the reimbursement was con- 
templated. But it is different where all start on exactly 


(u>) Qunmdhnrudu v. Narasammah , 7 Mad. H. C. 47- 

i*) Bai Manchha Narotamdas , 6 Bom. H. G. (A. C. J.) 1 , 6 . 

(y) Daya Bhaga, vi. 1, § 44-50; I Stra. H. I*. 214? 2 Stra. B. I* $74. 



tans. IM • W 9 . J 


8BLr.A0Qtmmotr . 


WUfM 


the same level, with nothing bat the ordinary mainten a n ce 
and education which is common to persons of that class of 
life. Accordingly, in a Madras case, where a Hindu had 
made a large mercantile fortune, his claim to hold it as 
self-acquired was allowed, though he had admittedly been 
maintained in his earlier years, educated and married out 
of patrimonial means ( 2 ). So in a Bengal case, where 
self-acquisition was set up, and the defendant had been 
maintained at the family expense, but it was proved that 
in acquiring lxis property he did not use any funds which 
belonged to the joint family, his gains apparently being 
derived from some lucrative employment, it was held 
that the plea was made out. Hitter , J., said, ‘‘The 
plaintiffs case in the Court below was that the defendant 
received his education from the joint estate, and that he 
is consequently entitled to participate in every property 
that has been acquired by the defendant by the aid of such 
education. But this contention is nowhere sanctioned by 
the Hindu law, and 1 see nothing in justice to recommend 
it” (a). This case was approved by the Privy Council in 
an appeal where it had been contended that the property 
acquired by a successful merchant was joint property, 
because he had been educated out of the joint funds. The 
fact was negatived, upon which the Committee observed, 
u This being their Lordship's view, it does not become neces- 
sary to consider whether the somewhat startling proposition 
of law put forward by the appellant, which, stated in plain 
terms, amount to this — that if a member of a joint Hindu 
family receives any education whatever from the joint funds, 
he becomes for ever after incapable of acquiring by his 
own skill and industry any separate property — is or is not 
maintainable. Very strong and clear authority would 
be required to support such a proposition. For the rea- 
sons that they have given, it does not appear to them ne- 
cessary to review the text-books or the authorities which 


UJ GheUaveroomall v. V&raperoomal , 4 Mud. Jur. 54, affd. oa appeal, i5,, 340. 
DhiMMokd<zr§4 y. Quwput) 11 a. iti 14* 5i01, Botcj 10 oath* 15K1* 
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have been cited on this subject. It may be enough to say, 
that according to their Lordship’s view, no texts which 
have been cited go to the full extent of the proposition con* 
tended/’ Then, after referring with approval to the 
Bengal case as laying the law down less broadly than 
those in Madras and Bombay, the judgment concluded 
by saying, “It may hereafter possibly become necessary 
for this Board to consider, whether or not the more limited 
and guarded expression of the law upon this subject of 
the Courts of Bengal, is not more correct than what ap- 
pears to be the doctrine of the Courts of Madras” ( b ). 


The •citBoe 
mtwt have been 
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§ 260. All of the above cases were recently examined 
by the High Court of Bombay (e). They said, “ It certainly 
appears to us that the dictum of Mitter , J ., that the propo- 
sition which we are considering ‘ is no where sanctioned 
by Hindu law,’ is not strictly accurate. The texts which 
have been cited to us do, in our opinion, establish it as a 
rule of Hindu law that the ordinary gains of science are 
divisible, when such science has been imparted at the family 
expense, and acquired while receiving a family maintenance, 
but that it is otherwise when the science has been imparted 
at the expense of persons who are not members of the 
student's family. But the question still remains, whether 
the term * Science ’ as used in the texts, is, in modern days* 
to be construed as meaning a mere general education, and 
not rather a special training for a particular profession. The 
words c any education whatever’ in the judgment of the 
Judicial Committee in Pauliem v. Pauliem , as well as an 
observation of one of their Lordships in the course of the 
argument, that the Madras case of the dancing girl was a case 
of a special training, and not necessarily applicable to a case 
of general training, may seem to indicate that, if the question 
again comes before their Lordships, it will be considered 
chiefly with reference to the nature and extent of the educa- 


te Pauliem Valoo v. Pauliem Sooryah , 4 I. A. 109, 117; 8. C. 1 Mad. 252. 
(c) Lakshman v. Jamnabai , 6 Bom. 225, p. 242. Approved and followed 
Knshnaj » Mahadev v. Moro Uahadev, 15 Bom. 82. 
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tion imparted at the family expense.” The Court, after 
citing with approval the remarks at the beginning of the 
preceding paragraph, proceed to say : “ We think that we 

shall be doing no violence to the Hindu texts, but shall be 
only adapting them to the condition of modern society, if 
we hold, that, when they speak of the gains of science which 
has been imparted at the family expense, they intend the 
special branch of science which is the immediate source of 
the gains, and not the elementary education which is the 
necessary stepping stone to the acquisition of all science.” 


§ 261. On the same principle, although the admitted 
possession or existence of joint funds will throw upon the 
self-acquirer the onus of proving that such funds did not 
form the nucleus of his fortune ( <1 ), the fact itself is not 
conclusive. In a case in the Supreme Court of Bengal, 
Grant } J., said, “ Where the property descended is incapa- 
ble of being considered as the germ whose improvement has 
constituted the wealth subsequently possessed, this wealth 
must evidently be deemed acquired. An ancestral cottage 
never converted, or capable of conversion to an available 
amount into money, in which the maker of the wealth had 
the tritiing benefit of residing with the rest of the family 
when he commenced turning his industry to profit, — so of 
other things of a tritiing nature” (e). Of course the con- 
trary would be held, if it appeared that the income of the 
joint property was large enough to leave a surplus, after 
discharging the necessary expenses of the family, out of 
which the acquisitions might have been made (/). And 
purchases made with money borrowed on the security of 
the common property will belong to the Joint Family, the 
members of which will be jointly liable for the debt (<?)* 


(d) Shib terehad v. Oungamonee , Hi Sutli. 201 j trail Kristo v. Blutgettrutee^ 
20 Suth. 158; tiubbayya v. Surayya, 10 Mad. 251. 

(e) Gooroochurn v. Uoluckrnoney , Fulton, 165, 181 ; pel* cutiam % Meenatchev 
v Chetumbra , Mad. Dec. of 1853, 63 j Jaduomonee v. Uunyadur t 1 Bouln. 600; 
V. Darp. 521 ; Ahmedbh&y v. Caasumbhoy , 13 Bom. 534; 10 M. 1. A., p. 505, 

( f ) tiiulanund v. Boorgo Monee t 11 Bath, 486* 

(V) Sheopershad v. Kulmder, * 8. D./6 (101). 
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But it would be otherwise if the loan was made on the solo 
credit of the borrower, or even if the loan was mad© out 
of the common fund, under a special agreement that it was 
to be at the sole risk of the borrower, and for his sol© 
benefit (h). 


Govmnttit § 262 . Estates conferred by Government in the exercise 

of their sovereign power, become the self-acquired property 
of the donee, whether such gifts are absolutely new grants, 
or only the restoration to one member of the family of pro- 
perty previously held by another, but confiscated (t). But 
where one member of a family forcibly dispossesses another 
who is in possession of an ancestral Zemindary, and there is 
no legal forfeiture, nor any fresh grant by a person compe- 
tent to confer a legal title, the new occupant takes, not by 
self -acquisition, but in continuation of the former title ( k ), 
And where a confiscation made by Government was sub- 
sequently annulled, and no grant to any third person was 
over made, it was held that the old title revived, for the 
benefit of all persons capable of claiming under it (/). So 
a grant made by Government to the holder of an estate, 
which merely operates as an ascertainment of the State 
claim for revenue, and a release of the reversionary right of 
the crown, is a mere continuance of the old estate (?a). 


Savings from 

impartible 

property. 


A point which has only recently been decided is, whether 
the savings made by the holder of an impartible estate 


(h) Rui Nursingh v. Rai Narain , 3 N. W. P, 218. 

(i) Katama Natchiar v Rajah of S hivaganga , 9 M. I, A. 006 ; S. C. 2 Suth. 
(P, 0.) 31 j beer Rertab v. Maharajah ilajender , 12 M. 1. A. 1, (liunsapore 
Case) ; S. C. 2 Suth. (P.C.) 31. As to grants iu Oudb atter the Confiscation 
of 1868, end under Act I of I860 (Oudb Estate Act) ; see Thakurain Sookruj v. 
Thu Uovervment, 14 M. i. A. Ii2. Hurpurshad v. Shea Vyal , 3 1. A. 259; S. C. 
26 Suth- 55; Harden Bux v. Jaivahir , 4 1. A. 178; 0 I. A. 161. Brijindar v. 
Junki Aoer, 5 1. A. 1 ; Thakur Share v. Thakurain , 3 Cal. 645 ; Qouri 6 hunker 
v. Maharajah of Bulrampore t 6 1. A. 1 ; S. C. 4 Cal. 8341; Mulka Johan v. 
Deputy Commissioner of Lucknow , id. 63; Mina Jehan v. Bawab Jfsur Baku , 
id. 76 ; S. C. 4 Cal 727 ; Seth Jaidial v. Seth Siteeram } 8 I. A. 215 $ Ramanuna 
v. Boghunat/s, 9 1. A. 41 ; S. C. 8 Cal. 769. Rirthi Dai v. Jmoahir Singh, 14 
I. A. 37. A grant of a jagbire is presumably only for life. Qulabdae v. 
Collector of Surat , 6 1. A. 64 ; 6.C. 3 Bom. 386. 

(is) Yauumula v. Boochia , 13 M. 1. A. 333 ; S. C. 13 Both. (P. C.) 21. 

(1) Mina Jehan v. Baduhoo Baboo , 12 1, A. 124 j 6. 0. 12 Cal. 1. 

<m) Narayana v, Cheng alamma, 10 Mad. 1. 
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under Mitakshara law, are his self-acquired property, or not. 
It is quite settled that, although an impartible Zemindary 
may be joint property, in the sense that all the family hare 
a joint and rested interest in the reversion (§ 255), its 
annual income, and the accumulations of such income, are 
the absolute and exclusive property of the possessor of the 
Zemindary for the time being. None of his kindred can 
claim an account of the mode in which he has spent his 
income, nor a share in the profits annually accruing or laid 
by. He may spend as much or as little of his income as 
he likes. If he spends it all, it is not waste, and whatever 
he invests is absolutely at his own disposal during his 
life (ft). There could therefore be no coparcenary in such 
savings, and therefore no survivorship (o). If, therefore, a 
Zemindar in Madras left no issue, it seems to me that his 
widow would take his savings before his brothers, or their 
issue, and if lie left issue, they would take exclusively. This 
appears to have been the view of the Madras High Court in 
one of the two cases quoted above, where they say, " Whether 
regarded as the separately acquired funds of the Zemindar, 
or as it really is, his acquisition derived from ancestral pro- 
perty owned by him solely, it is equally divisible family 
property as between his sons ” (p). Accordingly when a 
Poligar died leaving debts which would not bind the family, 
but also leaving property which had been purchased out of 
the savings of his income, it was held that such purchases 
were his separate property, to which his creditors would be 
entitled in discharge of their debts (q). Of course savings 
handed down from previous Zemindars would follow a 
different rule ; they would become the joint property of his 
descendants, of whom the succeeding Zemindar was only 
one, his brothers and their issue being the others. 


(n) Maharajulungaru v. Rajah Rmv Pantalu t 5 Mdd. H. C. 31, 41 j Lutch * 
mana Row v. Terimul Row. 4 Mad. Jut. 241. 

(o) See NeeUcisto Deb v. Re&rchunder, 12 M, I. A. 540; 8. C. 3 B. L. H. 

(P. C.) 13; 8. C. 12 8ut.h.(P, ) 21 (Tipperah Cure). 

(p) 6 Mad. H. C. 41, Supra, note (n). 

(q ) Kotta Retmaeami v. Banqari, 3 Mad. 145. Both lodges agreed that this 
wfmld be the case with a de jure Poligar, bat they differed a* to the law where 
the Poligar was one de facto bat not de jure, See pp. 264, 164. 
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§ 263. Another mode of self-acquisition, which is not very 
likely to arise now, is where one coparcener unaided by the 
others, or by the family funds, recovers, with the acquies- 
cence of his co-heirs, ancestral property, which had been 
seized by others, and which his family had been unable to 
recover (r). In order to bring a case within this rule, the 
property must have* passed into the possession of strangers, 
and be held by them adversely to the family. It is not 
sufficient that it should be held by a person claiming title to 
hold it as a member of the family, or by a stranger claiming 
under the family, as for instance by mortgage. So also the 
recovery by one co-heir for his own special benefit is only 
permissible where “ the neglect of the coparceners to assert 
their title had been such as to show that they had no inten- 
tion to seek to recover the property, or were at least indif- 
ferent as to its recovery, and thus tacitly assented to the 
reeoverer using his means and exert ions for that purpose, 
or upon an express understanding with the recovered 
coparceners.” “The recovery, if not made with the privity 
of the co-heirs, must at least have been bond fide , and not 
in fraud of their title, or by anticipating them in their inten- 
tion of recovering the lost property.” Finally, it must be 
an actual recovery of possession, and not merely the obtain- 
ing of a decree for possession (*). 

As to the result of such a recovery, there seems to be a 
conflict in the Mitakshara, At eh. i. 5, § 11, the author, 
referring to Mann, ix. § 209, makes the property which has 
been recovered belong exclusively to the reeoverer. At 
ch. i. 4, § 11, he quotes a text of Sankha as establishing that, 
“ if it be land, he takes the fourth part, and the remainder 
is equally shared among all the brethren.” Dr. Mayr 
reconciles the discrepancy by supposing that the former 


(r) Manu, ix § 209 ; Mitnkahara. i. 4, § 2, 6 ; Day* Bhaga, vi. 2, § SI— 87 : 
D. K. 8. iv. 2, | 6—9 ; Raghuuandana.v, 29—31. 

is) Visalatchy v. Annasnmy, 5 Mad. H. C. 150; Bisheswar v. Shitul , 8 Suth. 
1? f i on rev ‘ €w ; Sub nomine , Biesessur v. Seetul. 9 Suth. 69 ; 

BoUikeev, CL oj Wards, 14 Suth. 34 ; Jugmohundas v. Mavcjaldas , 10 Bom. 
528 i Muttu Vodhuganadhn v. Dnrasinga , 8 I. A, 99 : 8. C. 3 Mad. 800 : Nara- 
qanti y. V&nkatachalapaH , 4 Mad., p. $ 69 . * 
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text refers to the case of a recovery by the father, while 
the latter refers to one of several brethren or other copar- 
ceners, who all stand on the same level {t). The Bengal 
authorities, however, take the latter rule as applying to 
every recoverer, but only in the case of land («). It- is to be 
observed that the recoverer takes one-fourth first, and then 
shares equally with the others in the residue (?•). 


§ 264. An intermediate case between self-acquired and 
joint property is the case, resting upon a text of Vasishtha, 
in which property acquired by a single coparcener, at the 
expense of the patrimony, is said to be subject to partition, 
the acquirer being entitled to a double share (?/*). ft has 
already been suggested (§ 216) that this text probably 
applied originally to self-acquisition properly so called, and 
that it cut down the rights of a, self-acquirer, instead of 
enlarging the rights of one who lias made* use of common 
property. The Smriti Chandrika and Madhaviya both 
restrict the text to the gains of learning, when considered 
to be partible in consequence of the education from whicli 
they sprung, having been imparted at the expense of the 
family («/). The general principles laid down by Vijna- 
nesvara seem to exclude tin* idea that any special and 
exclusive benefit can la* obtained to any co-heir by a use of 
the family property (//). Mr. W. MaeNaghten states that 
under Benares law no such benefit can be obtained, what- 
ever may have been the personal exertions of any individual, 
but that the rub* does exist in Bengal (2). There is no 
doubt that in that province tin* rule has been repeatedly 
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(t) Mttyr, 25 ; Vrihavpati, 3 Dicr. 32 

(n) Daya Hhni^a, vi. 2, § 30 — 39; D. K. S. iv. 2, § 7, 8; 1 W. MacN. 52; 

2 W. MacN. 157. 

(v) D. K. 8. iv. 2, § 9 ; 3 Di*. 365. 

(w) 4 ‘ And if one of the brothers has gained something by hia own effort, he 
shell receive a double Khare.” Vasishtha, xvii. 51 ; Mirakshara, i. 4, § 29 ; 
Daya Bhaga, vi. 1, § 27 — 21^ ; Raghnnandana, i, 20, v. 18. 

<«?> Smriti Chandrika, vii. § 9 ; Madhaviyu, p. 49, and see fat. wall, 2 W. 
MacN. 107. 

(t/1 Mitakshara, i. 4, § 1 — 6, 

(?) 1 W. MacN. 52; 2 W. MacN. 7, n , 158, 160, n., 162, n. 
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laid down (a), but little attempt has been made to define its 
extent, or the cases to which it applies. In a case before 
the Supreme Court of Bengal, Sir Lawrence Peel , C. J., laid 
down the law as follows : “ The authorities establish, and 
the uniform course of practice in this Court is conformable 
to them, that the sole manager of the joint stock is thereby 
entitled to no increased share, and that skill and labour con- 
tributed by one joint sharer alone in the augmentation or 
improvement of the common stock, establishes no right to a 
larger share; that the acquisition of a distinct property 
without aid of the joint funds or joint labour gives a 
separate right, and creates a separate estate ; that the 
acquisition of a distinct property, with the aid of joint funds, 
or of joint labour, gives the acquirer a right to a double 
share, and prevents tin? character of separate estate from 
attaching to such an acquisition ; and lastly, that the union 
with the common stock of that which might otherwise have 
been hold in severalty, gives it the character of a joint and 
not of a separate property.” irraut , J,, held to the same 
effect:, adding that in this respect the law of Bengal and the 
Mitakshara coincide, and that to entitle the acquirer to a 
double share, lie must only bo “aided by means drawn from 
the joint funds ol little consideration” (/>). This decision 
is cited with approval by the Supreme Court of Bengal (r) 
as laying down both the rule and the exception as to joint 
and separate acquisitions. The first principle laid down by 
Sir Lawrence Pt W, that in order to entitle the acquirer to a 
double share, the property acquired must be a distinct one, 
is in accordance with the Mitakshara, which, after citing 
Vasislitha's text, proceeds, “The author (Yajnavalkya) pro- 
pounds an exception to that maxim. But if the common 
stock be improved, an equal division is ordained and says 


v-Aiodhmram. 1 g. D. 6 (7); Ko*hnl v. fiadhanath , \ 8. D. 
o^r iUpP ‘ v * » 8- a 98; Kripn Sindhu v. Kan hay a, 

T CnoV (3U8) ; per nmrtm - Uwa Sundari v. Dtvarkanath, 2 B. L. E. (A. C. 

t J • I ao/ « 

(b) Gooroarhum v, Goluckmoney , Fulton, U>5 
U4 • ^7'§268 V0 * >!< "’ V ' Vennbwidn ’ 0 M - •• A - 539 ; S. V. 4 Sntb. (P. C.) 
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that in such a case, a double share is not allotted to the 
acquirer ( d). The second principle laid down by Grant, J., 
that the assistance derived from the joint funds must be of 
little consideration, seems also to be in accordance with the 
Daya Bhaga. It will be seen that Jimuta Vahana rests the 
doctrine of the double share of the acquirer, not upon the 
text of Vasishtha, which he seems to take as applying to 
self-acquisition, properly so called, but upon a text of Vyasa. 
u The brethren participate in that wealth, which one of them 
gains by valour or the like, using any common property, 
either a weapon or a vehicle ” (e). Here the meritorious 
cause of the acquisition is the brother himself, the assist- 
ance derived from the joint funds being insignificant. This 
view is in accordance with the futwab of the Pandits in 
Purtah Bahaudur v. Tiiukdharee (/), “ of several brothers 
living together in family partnership, should one acquire 
property by means of funds common to the whole, the pro- 
perty so acquired belongs jointly to all the brothers. Should, 
however, the means of acquisition, drawn from the joint 
funds, be of little consideration, and the personal exertions 
considerable, two shares belong to the acquirer, and one 
to each of the other brothers.” Both points have been 
affirmed by later decisions of the Bengal High Court (#). 


§ 265. There is a good deal of conflict, probably more 
apparent, than real, between the decisions of the High Court 
of Bengal as to the question upon whom lies the onus of 
proof, where property is claimed by one person as being 
joint property, and withheld by another as being seif- 
acquired, or vice, verm. The general principle undoubtedly 
is, that as every Hindu family is supposed to be joint unless 
the contrary is proved, so if nothing appears upon the case 
except that a member of a family, admittedly or presumably 
joint, is in possession of property, if he alleges that it is his 


(d) Mitaksbara, i. 4, § 30, 31 
(/) 1 8. D. 170 (236). 


(e) Daya Bhaga, ii. § 41, vi. 1, § 28, 14, 


(g) SreeNarain v. Gooi'o Perahad , 8 Sutb. 219; Shea Dyal v* J%doonath t 
8uth. 61 ; and per Colvile , C. J,, Jadoomonee v- Gangadhur, 1 Bottle, 000 1 
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own self-acquisition, he is alleging something which is an 
exception to the general rule, and it lies upon him to prove 
the exception (h). But on the other hand, the case of a 
plaintiff who seeks to establish a claim to Joint Family pro- 
perty is no exception to the rule, that the plaintiff must 
make out his case. He starts with a presumption in his 
favour. But this presumption must be taken along with the 
other facts, proved or admitted, and those facts may so far 
remove the presumption arising from the ordinary condition 
of a Hindu family, as to throw back the burthen of proof 
on the other side (i). What, then, is the extent of the pre- 
sumption as to the condition of a Hindu family ? “ The nor- 
mal state of every Hindu family is joint. Presumably every 
such family is joint in food, worship, and estate. In the 

Presumption absence of proof of division, such is the legal presumption. 

to imioii. But members of the family may sever in all or any of 

these three.things ” (k). Of course there is no presumption 
that a family, because it is joint, possesses joint property, 
or any property. But where it is proved or admitted that a 
Joint Family possesses some joint property, and the property 
in dispute has been acquired, or is held in a manner, con- 
sistent with that character, “ the presumption of law is that 
all the property they were possessed of was joint property, 
until it was shown by evidence that one member of the 
family was possessed of separate property.” And this pre- 
sumption is not rebutted merely by showing “ that it was 
purchased in the name of one member of the family, and 
that there are receipts in his name respecting it ; for ail that 
is perfectly consistent with the notion of its having been 
joint property, and even if it had been joint property, it still 
would have been treated in exactly the same manner” (/). 
The difference of opinion seems to arise as to the degree to 


(h) Luximon How v. Mullar How , 2 Ku., 60, 63. 

(i) Bholunath v. Ajoodhia , 12 B, L. K. 336; S. C. 20Sntli. 65; Bodh Singh 
v. Guneeh, 12 B. L. H. (P. O.) 317 ; 8. O. 19 Butb. 356; per curiam , 12 Bom. 
pp. 131, 309, 13 Bom. p. 06. 

(k) Per curiam , A eelkisto Deb v. Beerchunder t (Tipporah case) 12 M. I. A. 
540 ; S. C. 3 B. L. R. (P. C.) 13 ; S. C. 12 Bath. (P. C.) 21 ; Nartjtgunty v. 
Kenjjama, 9 M. i. A. 92 j 8. C. 1 8 nth. (P O.) 30. 

{1) Dhurtn Das v. A It, Shatna Boondri, 3 M. 1. A. 229, 240; 8. C. 6 Bath. (P 
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which the presumption is to be pushed, where the family 
is joint, but where no nucleus of joint property is either 
admitted or proved, and where some property is held by 
one or more members in a manner, as regards either origin 
or enjoyment, apparently, though not necessarily, incon- 
sistent with the idea of a joint interest. 


§ 260. The law upon this point was laid down as follows 
by the S udder Court of Bengal. “ Where, by the plaintiff’s 
own admission, the properties in dispute were not acquired 
by the use of patrimonial funds, and the defendants never 
acknowledged that they were acquired by the joint exertions 
and aid of the plaintiff and his father, it was for the plaintiff 
to prove his own allegations as to the original joint interest 
in the purchase of the property. The mere circumstance of 
the parties having been united in food, raises no such suffi- 
cient presumption of a joint interest as to relieve the plain- 
tiffs from the onus of proof” (m). And the Bengal High 
Court said, “ To render it joint property, the consideration 
for its purchase must have proceeded either out of ancestral 
funds, or have been produced out of the joint property, or 
by joint labour. But neither of these alternatives is matter 
of legal presumption, ft can only be brought to the cogni- 
zance of a Court of justice in the same way as any other fact, 
viz., by evidence. Consequently, whoever’, s interest it is to 
establish it, he must be able to produce the evidence. The 
plaintiff coining into Court to claim a share in property as 
being Joint Family property, must lay some foundation 
before he can succeed in his suit. He must, at least, show 
that the defendants whom he sues constitute a Joint Family, 
and that the property in question became joint property 
when acquired, or that at some period since its acquisition 
it has been enjoyed jointly by the family. It will be suffi- 
cient for this purpose for him to show that the family, of 


Hurt hen of 
proof. 


C.) 43; Umrithnath v. Ooureenath i 13 M. I. A. 642 ; 8. 0. 15 Sutli. (P. 0.) 
10; Hampershad v. Sheochurn, 10 M. 1. A. 400, 605. 

(m) Kithoree v. Chummun t 8. D. of 1852, 111, citiu# 2 W. MacN. 152 — 160* 
f. MaoN, 60, approved ; tioobhedur v, Mobrum, Butin Bp. No. &7. s 
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which the defendants came, was at some antecedent period, 
not unreasonably great, living joint in estate; and that the 
property in question was either a portion of the patrimonial 
estate, so enjoyed by the family, or that it has been since 
acquired by joint funds. In this case the Principal Sudr 
Amin has found that the plaintiff has given no proof of the 
family being joint, beyond the admitted fact of the three 
persons being brothers and the plaintiff has also given no 
sort of proof that these brothers ever were living in the 
joint enjoyment of any property, still less that this property 
was acquired by the use and employment of any joint 
funds. It seems to ns that he was entirely right, on this 
finding, to dismiss the plaintiff's suit without looking further 
into the case" ( n ). The principles laid down in this case 
as to onus probandi , were, however, denied to be law by 
the Chief Justice, Sir Richard Couch , in Tarnck Chvnder v. 
J ode shut (o), lie laid down the rule to be that, “ as the pre- 
sumption of law is that all the property the family is in pos- 
session of is joint property, the rule that the possession of 
one of the joint owners is the possession of all would apply 
to this extent, that if one of tnem was found to be in pos- 
session of any property, the family being presumed to be 
joint in estate, the presumption would be, not that he was 
in possession of it as separate property acquired by him, 
but as a member of the Joint Family." This ruling, how- 
ever, was considered and differed from by other Judges of 
the High Court in two subsequent cases (/>), and was again 
considered by the High Court and affirmed by two later 
cases. One of these was the decision of a Court of Appeal, 
and in the second a single Judge refused to refer the point 
to a full bench as being conclusively settled (i q ). 


0») Shin Got am v. Baran , 1 B. L. R* (A. C. J.) 164; S. C. 10 Stub, 198; 
Sub nomine , Sheo Oolam v. Burra. 

(o) ll B. L. R. 193; S. C. 19 Sutli, 1*8; acc. Annundo AJohun v. Lamb y l 
Marsh. 169 j Hait Singh v. Dabee Singh , 2 N. W. P. 308; Nursingh Das v. 
Narain Das y a N. W. P. 217 ; Sidapa v. Pooneakooty y Morris, 100. 

ip) Bholnnath v. Ajoodhia, 12 B. L. R. 336; 8. C. 20 Sutb. 65 ; Denonath v. 
Humjnairain t 12 B. L. R. 349. 

<9> Gobind Chunder v. Door gaper sad, 14 B. L. R, 337; 8. C. 23 8uth. 248; 
Shunhw Mohun ?. Aukh\l, 25 Suth. 232 ; Vedavalli y, Naruyam i, 2 Mad, 19* 
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§ 267. It seems to me that the difficulty arises from 
attempting to lay down an abstract proposition of law which 
will govern every case, however different in its facts. It is 
correct to say that a Hindu family is presumed to be joint. 

It is merely equivalent to saying, that, where nothing else 
is known of a family, the probability is that its members 
have never entered into a partition with each other. It is 
a definite statement as to the probability of a single fact. 

But to say generally of any piece of property in the posses- 
sion of any member of the family, that it is presumably joint 
estate, is to assert one or other of a great many different 
propositions. Father that in its present condition it was 
ancestral property, or that it was acquired by means or with 
the assistance of ancestral property, <>r bv means of joint 
labour, or joint funds, or both, or that it was acquired by a 
single member without aid from other funds, or from other 
members, and then thrown into the common stock. Now, 
these propositions are each different in their probability, 
and different in the facts which would establish them. The 
very statement of the plaintiff's case, or his evidence, may 
negative some of them, just as the defendant's case may 
admit some of them. It seems impossible to say what the 
presumption is, until it is known what proposition the plain- 
tiff and defendant respectively put forward. This seems 
to be all that is laid down by the Bengal cases, which go 
most strongly against the rights of undivided family. The Burtban of 
Judges say, u 1 oil us what your case is : when we find how 
much of it is admitted by the other side, we will then be 
able to say whether you are relieved of the necessity of 
proving any part of your case, and how much of it/* For 
instance, if the plaintiff's case was that the property was 
ancestral, and the defendant admitted that it was purchased 
with his father's money, but alleged that the purchase was 
made in his own name, and for his own exclusive benefit, 
the burthen of proof would lie on him (r). Again, if the 
case was that the property was purchased out of the proceeds 


(r) Qopeelcrifft v . Quvaapertnvd, 6 M I. A. 53; Biwemir v. Lurhmesrur, 
6 1, A. 233; S. C. 5 C. L. K. 477- 
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of the family estate, and it was admitted that there was 
family property, of which the defendant was manager, the 
onuM would also lie on him to show a separate acquisition (#). 
And so it would be where the property was acquired by 
any member, if the family was joint, and there was an 
admitted nucleus of family property (/) Tf it was denied 
that there ever had been any family property, or admitted 
that the defendant was not the person in possession of it, 
the plaintiff would, I imagine 1 , fail if he offered no evidence 
whatever. The amount of evidence necessary to shift upon 
the other side the burthen of displacing it might be very 
small, but would necessarily vary according to the facts of 
each case. On the other hand, if the property was admitted 
to be originally self-acquisition, but stated to have been 
thrown into the common stock, tin’s would be a very good 
case, if made out (§ 2o4), but the onus of proving it would 
be heavily on the party asserting it. And so it would be if 
the property were admitted to have been acquired by one 
member without the use of family funds, but the plaintiff 
asserted that In* had rendered such assistance as made it 
joint property. Kven where it appeared that the family had 
ancestral property in their joint possession, but that some 
of the family acquired separate property from their own 
funds, and dealt with it as their own without reference to 
the other members of the family, the Privy Council held 
that such a state of things may be fairly held to weaken, 
if not altogether to rebut, the ordinary presumption of 
Hindu law as to property in the name of one member of a 
Joint Family, and to throw upon those who claim as joint 
property that of which they have allowed their coparcener, 
trading and incurring liabilities on his separate account to 
appear to be the sole owner, the obligation of establishing 
their title by clear and cogent reasons” (u). A fortiori , 


(x) Tsuximon Ron ■ v. Mullar Row , 2 Km. 60; Pedru v. Domingo , Mad. Dee. 
of I860, 8; Jnnnkee v. Kistn, Marxh,«l. 

(t) Prawkrintto v. Bhaoervtee , 20$ntb. 158 ; Moolji Lilia v. Gokuldas , 8 Bom. 
154; Lakshmnn v. Jamiuibai , 6 Horn. 225. 

(n) Bodh Singh v. Gunrsh, 12 R. h. U 317, 327 ; S. C. 19 Sutb. 356; Murari 
Yithoji v. Mukund Shioaji , 15 Bom. 201. 
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where there had been admitted self-acquisition**, and an 
actual partition, if one of the members sued subsequently 
for a share of property left in the hands ot one of the mem- 
bers as his self-acqui red property, alleging 1 that it was really 
joint property ; or if a member of the family admitted a 
partition among some of the members, but asserted that 
the others had remained undivided, the ntins would lie upon 
him to make out such a ease (r). 


§ 268. The fourth subject of examination relates to the 

mode in which the Joint Family property is to be enjoyed by 

the coparceners. This must necessarily vary according to 

the view taken of the nature of the family corporation. In 

Malabar and Canara, whore the property is indissoluble, Malabar* 

the members of the family mav be* said rather to have rights 

• * 

out of the property tlmn rights to the property. The head 
of the family is entitled to its entire possession, and is abso- 
lute in its management. The junior members have only a 

right to maintenance and residence. They cannot call for 
an account, except as incident to a prayer for the removal 
of the manager for misconduct, nor claim any specific share 
of the income, nor even requin 1 that their maintenance or 
the family outlay should be in proportion to the income. 

An absolute discretion in this respect is vested in tin? 
manager (w). A family governed by Mitakshara law is in Mitakilmra. 
a very similar position, except as to their right to a parti- 
tion, and to an account as incident to that right. In a 
judgment which is constantly referred to, Lord IVtwtbury 
said, <e According to the true notion of an undivided family 
in Hindu law, no individual member of that family while 
it remains undivided, can predicab* of the joint and undi- 
vided property that he, that particular member, has a certain 


(v) Badul v. Chut ter dharee, 9 Rttt.li. 558; Bannnn v, Kaehee Item (P.C.) 

8 Cal- 315 ; fiadha Churn v. Kripa , 5 Cal. 474 ; Obhoy Churn v.Cobtnd Chnnder , 

9 Cal. 237 ; Upendra Namin v. Qopanath , ibid. 817 ; Bata Krishna v. Unnta - 
mani 12 Cal. 262. In the two latter coses it w*s held, that the mere fact that 
one member of the family had separated from the joint stock, raised no pre- 
sumption that the other members had sjmaratod inter se. See the converse 
case, Kristnapva v. Rnmoeawmy, 8 Mad. n. C, 25. 

(w) § 220. Tod v. Kunhamod , 3 Mad. 175. 
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definite share. No individual member of an undivided 
family could go to the place of the receipt of rent, and claim 
to take from the collector or receiver of the rents a certain 
definite share. The proceeds of undivided property must 
be brought, according to the theory of an undivided family, 
to the common chest or purse, and there dealt with accord* 
ing to the modes of enjoyment by the members of an undi- 
vided family” (,r). The position of a Joint Family under 
Bengal law is in some respects less favourable, and in other 
respects, apparently, more favourable than that of a family 
under Mitaksharn law. Where property is held by a father 
as head of an undivided family, his issue have no legal claim 


upon him or the property, except for their maintenance. He 
can dispose of it as lie pleases, and they cannot require a 
partition (§ 224). Consequently they can neither control, nor 
call for an account of his management. But as soon as it 
has made a descent, the brothers or other co-heirs hold their 
shares in a sort of quasi-severalty, which admits of the inter- 
est of each, while still undivided, passing on to his own re- 
presentatives, male or females, or even to his assignees (if). 
llovv far this principle enlarges the rights of the co-sharers 
inUr sc is a matter of some obscurity. Print** facie one would 
imagine that it would entitle each coparcener under Bengal 
law to do what, according to fiord II csthvn/ , no coparcener 
can do under Benares law, vh. f u to predicate of the joint 
and undivided family property that lie, that particular mem- 
ber, has a certain definite share.” But this seems hardly 
to be admitted by the Supreme Court of Bengal, in a pas- 
sage where they laid down the following propositions as 
setting forth the characteristics of joint property held by 
an undivided family in Bengal. “ First , each of the copar- 
ceners has a right to call for a partition, but until such par- 
tition takes place, and even an inchoate partition does not 


U) Appnvier v. Kama Subha Aipan, 11 M. I. A. 89 ; S. C. 8 Suth. (P. 0.) 1. 
n vb Ts r, jf r * k* J ' 8norjp*mom>i/ Dossee v. Denobun do , 6 M. J. A. 553; S. 
?! • 4 s «th. (KCJ,) IUj Dayn lUmga, ii. § 28, note, xi. 1, g 25, 26; I). K. 8. xi. 
y* J “ ‘p** ™ * ; rtfitp, § 211.^ Raghunandana, however, lavs down most 
strongly the ut>otrme that each undivided coparcener has an equal right over the 
wfcole and every portion of the undivided property, i. 21—29. 
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seem to vary the rights of the co-sharers, the whole remains 
common stock ; the co-sharers being equally interested in 
every part of it. Second, on the death of an original co- 
sharer his heirs stand in his place, and succeed to his rights 
as they stood at his death ; his rights may also in his life- 
time pass to strangers, either by alienation, or as in the case 
of creditors, by operation of law ; but in all cases those who 
come in, in the place of the original co-slmrer, by inherit- 
ance, assignment or operation of law, can take only his rights 
as they stand, including of course the right to call for a 
partition. Third , whatever increment is made to the com- 
mon stock whilst the estate continues joint, falls into and 
becomes part of that stock. On a partition it is divisible 
equally, no matter by what application of the common funds, 
or by whose exertions it. may have been made ; the single 
exception to the rule being, that on the acquisition by one 
co-sharer of a. distinct property, with the aid only of the 
joint funds, the acquirer may take* a double share in that 
property. The increment arising from t lie accumulations of 
undrawn income is obviously within the general rule” (/-)• 


§ 209. iSo long as the manager of the Joint Family ad- 
ministers it for the purposes of the family, he is not under 
the same obligation to economise or to save, as would be the 
case with a paid agent or trustee. For instance, where the 
family concern is being wound up mi a partition, the 
accounts must lie taken upon tin; footing of what has been 
spent, and what remains, and not upon the footing of what 
might have been spent, if frugality and skill had been 
employed (a). The reason, of course*, is that the manager 
is dealing with his own property, and if he chooses to live 
expensively, the remedy of the others is to come to a parti- 
tion. On the other hand “ lie is certainly liable to make 
good to them their shares of all sums which he has actually 


Volition of 
manager ; 


(s) Soorjeemoney Dostee v. Venobundo , G M. I. A. 526, 539; 8. C. 4 Suth. 
(P. 15.) 114, revered by thu P. C. upon tlie construction of a will, but tbetfg 
proposition* wore not disputed. See too Chuckun v. Cor on , D Sut.b. 483. 

(a) Tara Chund v. Hoeb Ham , 3 Mad. H. C. )77; C'/tpcmefc v. Prosunno^ 
Set. 231 ; Jttgmohundaa v. Mangctldas, 10 Bum. 528, 
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m m-app ro p ri a ted , or which he has spent for purposes other 
than those in which the Joint Family was interested. Of 
course, no member of a joint Hindu family is liable to his 
coparceners for anything which might have been actually 
consumed by him in consequence of his having a larger 
family to support, or of his being subject to greater expenses 
than the others ; but this is simply because all such expenses 
are justly considered to be the legitimate expenses of the 
whole family. Thus, for instance, one member of a joint 
Hindu family may have a larger number of daughters to 
marry than the others. The marriage of each of these 
daughters to a suitable bridegroom is an obligation incum- 
bent upon the. whole family, so long as they continue to be 
joint, and the expenses incurred on account of such marriages 
must be necessarily borne by all the members, without any 
reference whatever to respective interests in the family 
estate” (M . Observations to the same effect wore made 
by the Supreme Court of Bengal in the case from which I 
have already quoted, and they add, “ We apprehend that 
at the present day, when personal luxury lias increased, and 
the change of manners has somewhat modified the relations 
of the members of a Joint Family, it is by no means unusual 
that in the common tihafta hook an account of the separate 
expenditure of each member is opened and kept against 
him; ami that on a partition, even in the absence of fraud 
or exclusion, those accounts enter into the general account 
on which the final partition and allotment are made” (r). 


$ 270. The right of each member of an undivided Hindu 
family to require an account of the management, has been 
both affirmed and denied in decisions which are not very 
easy to reconcile. Possibly, however, the apparent conllict 
may be explained, by considering the various purposes for 
which an account may de demanded. It is of course quite 
clear, that every member of the coparcenary, who is entitled 


ll>) P«r J,, Abhaychandrn x, Pyari , 6 B. L, U. JU7, $49. 

(c) Soorjittnomy Doem v. Itanohundo, 6 M. I, A. WOj 8* C. 4 Both. (P* 

Y 4 J * 
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to demand a partition, is also entitled to an account, as a 
necessary preliminary to such partition. A different ques- 
tion arises, where the account is sought by a member who 
desires to remain undivided. A claim by a continuing co- 
parcener to have a statement furnished to him of the amount 
standing to his separate account, with a view to having that 
amount or any portion of it paid over to him, or carried 
over to a fresh account, as in the case of an ordinary part- 
nership, would, in a family governed by Mitaksham law, be 
wholly inadmissible. The answer to such a demand would 
be, “ You have no separate account. Your claim is limited 
to the use of the family property, and everything that has 
not been specifically set apart for you belongs to the family 
and not to its members.” It was a claim to an account of 
this sort to which Jarkxon, J., referred, when he said, "It 
appears to be admitted that, although a son has a joint 
interest in the ancestral estate with his Father, he cannot, 
as long as that estate remains joint, call upon his father for 
an account of his management of that estate ; that he, for 
instance, could not sue his father for mesne profits for years 
during which it was under his father’s management, ” (d). 
But it would be very different if he said, “ I wish to know 
how the affairs of the corporation to which 1 belong are 
being managed.” It- certainly seems a matter of natural 
justice that such a demand should he complied with. The 
remedy which any coparcener has against mismanagement 
of the family property, is his rigid to a partition. But he 
cannot know whether it would be wise to exercise this right, 
unless he can be informed as to the state of the affairs of 
the family. Yet even a right to an account of this nature 
has in some eases been denied. The Supreme Court of 
Bengal in the case already referred to (*•) say, “ the right to 
demand such an account, when it exists, is incident to the 
right to require partition ; the liability to account can only 
be enforced upon a partition.” In one case of a Bengal 
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(d) Hhudanumd ?. BonomaUe, C Both. 256, 259. 

{#) 8<nrjwmon9y v. Itonobundo, 6 M, I* A. 540 j 8. C* 4 8utk, (? t 

C.) U4* 
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family, Phear, J., drew a distinction ais to the liability to 
account between the case of a management on behalf of a 
minor and on behalf of one of full years. In the former 
ease he considered that the manager was strictly a trustee, 
and was bound when his trust came to an end, that is at. 
the end of the minority, to account for the manner in which 
he had discharged it. But as regards adult members, he 
said, “ the manager is merely the chairman of a committee, 
of which the family were* the members. They manage the 
property together, and Oh*. f kart a* is but the mouthpiece of 
the body, chosen and capable of being changed by them- 
selves. Therefore, unless something is shown to the con- 
trary, every adult member of an undivided Joint Family, 
living in commensality with the 'fairin’ must be taken, as 
between himself and the ‘ Icnrta / to be a participator in, 
and authorise!* of, all that is from time to time done in the 
management of the joint property to this extent, namely, 
that he cannot, without further cause, call the ( karta* to 
account for it. Of course, it may, as a matter of fact, be 
the ease in a given family that ‘A 'art a’ is the agent of, 
or stands in a fiduciary and accountable relation to, one or 
more of tin* members. It would be easy to imagine* a state 
of things under which he had become the trustee of the 
property relative to his adult coparcener, or in which, by 
reason of his fraud or other behaviour, they, some or one 
of them, had acquired an equity to call upon him for an 
account. All that 1 desire to say is, that, in my judgment, 
he does not wear this character of accountability, merely 
because he occupies the position of ‘ kart a’ ” (/). In this 
case, the plaintiff sought for the account, not merely for 
information, but as incidental to a claim for his share of the 
surpluses which such an account would show that the mana- 
ger had received. The suit was not one for partition, as 
is evident from the fact that the entire suit was dismissed. 
Had he sued for a partition he would of course have been 


( f) Churkun v. Ponm, 9 Satb. 483. See this case explained by Phear % J. t 
Abhuychandrft v. tua ri, 5 B, L. B. 364 j 8. C. Sub nomine, Obhav CKundfr v. 
r$$ t 13 SutU, (i B.) 76. 
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entitled to it, though on different terms as to accounting 
from those which ho tried to impose. 


§ 271. This decision was relied on in u later ease, whore 
a widow (in Bengal) sued for a partition of the property, 
and, as incidental thereto, for the dissolution of a hanking 
partnership, and that the defendant, tin' manager, should 
render an account of the estate of tin 1 common ancestor, 
and of the hanking business (t/). Mark}>i/ t J., said, “ I am 
clearly of opinion that, in the ordinary cast* of a joint Hindu 
family, the manager of the whole, or any portion of the 
family property, is not, by reason of his occupying that 
position, hound to render any accounts whatever to the 
members of the family.” He granted an account in the 
special case on the ground that the banking business was 
carried on, not as a common family business in t lit* strict 
sense, tin* profits of widt h wen* all to sink into t he common 
family fund, but rather on tin* footing of a partnership, the 
protits of which, when realised, were to la* divided among 
the individual members in certain proportions. 'Phis deci- 
sion however was directly overruled by the Full Bench, in 
a case when* the following questions were referred for 
decision : — *1. Whether tin* managing member of a joint 
Hindu family can bo sued by the other members for an 
account, and (it appearing that one* of tin* plaintiffs was a 
minor) 2. Whether such a suit would not lie, even if tins 
parties suing were minors, during tin* period for which the 
accounts wen* asked. Mr. Justice Miffrr in making the 
reference said, “suppose, for instance, that one of the 
members of a Joint Family, with a view to separate from 
the others, asks the manager what portion of the family in- 
come lias been actually saved by him during the period of his 
managership, if the manager chooses to say that nothing 
has been saved, but at the same time refuses to give any 
account of the receipts and disbursements, which were 


(g) Rang an man i v. Kamnafh, 3 B. b. H., (O. C. J.) 1 ; S- C. 13 Suth. (F. 
B.) 75, note. 
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entirely under his control, how is the member, whole desirous 
of separation, to know what funds are actnally available for 
partition ? And according to what principle of law or justice 
can it be said that he is bound to accept the ipse dutii of 
the manager as a correct representation of the actual state 
of things V* Both questions accordingly were answered in 
the affirmative. The previous decision was overruled, and 
that of Chuchun v. Poran was reconciled and explained, aa 
meaning only that joint managers must be taken to have 
authorized each other's acts, and, therefore, could not after 
a lapse of years call for an account by ono of themselves of 
dealings which were in fact their own (h). 

5 272. The decision upon the two questions referred is 
no doubt perfectly sound. But I cannot understand the 
framework of the suit. The plaint alleged that there was 
real and personal property, the management of which was 
taken by the defendant in 1863 ; that although the profits 
were large, yet the plaintiffs had not been properly main- 
tained ; that the elder plaintiff had taken upon himself, in 
I860, the management of the one-third share belonging to 
himself and his minor brother; he prayed for recovery of 
one-third share of the profits during the defendant's man- 
agement from 1863 to 1866, and also for one-third share of 
the personal property. No share of the real property was 
asked for. The account was asked for as incidental to this 
claim. The defendant pleaded a partition in 1849 which 
was found against. The original Court gave a decree for 
the plaintiff for a share of the profits of the real and per- 
sonal property, but not for a share of the corpus . This 
decree seems to have been in principle affirmed on appeal. 

It would appear then that the claim made by the plaintiff 
was, that a separate account should be kept in the name 
of each co-sliarer, in which he should be credited with an 
aliquot share of the savings, and debited with the amount 


L - E - M7:8a ” »•> n, ** 



exuded on himself, and that theteknce should 
be paniover to him annually, or as it accumulated, when- 
ever he chose to ask for it. It is evident that if this prin- 
ciple were carried out, no additions could ever bo made to 
the family property. If the entire family chose to live up 
to their income, of course they could do so. But would any 
one member of the family have a right to insist upon living 
upon a scale higher than was thought suitable by the other 
members? Would he have a right to withdraw his own 
share of the income annually from the family system 
of management or trade, and to deal with it on his own 
account ? If lie did so, would the accumulations of such 
annual withdrawals, and the protits made by means of them, 
be his own separate property, or would they continue to be 
joint property ? Either supposition involves a contradiction. 

If they became separate property, that would be in conflict 
with the rule that the savings of joint property, and acqui- 
sitions made solely by means of joint property, continue to 
be joint. If they became separate, it would follow that a 
member of an undivided family might accumulate large 
separate acquisitions by simply investing portions of the 
family property. On the other hand, if such accumulations 
remained joint property, the absurdity would arise that A* 
might sue B. and get a decree for a thousand rupees, and 
B. might sue A. the very next week, to enforce a partition 
of that sum and recover a moiety of it. 

§ 273, It is, however, quite possible that the plaint was 8p«oi*!fe 
based upon a system of family management, which is by ftnu,l « WM 
no means uncommon, when the family continues undivided, 
but each member holds a portion of the property separately, 
and applies the income arising from it to his own use. Of 
course, if the portion appropriated to A. was placed in 
charge of B., the income would be held by him for the use 
of A*, and he would be entitled to an account of its applica- 
tion, and to payment over of the balance. But this would 
be, not by virtue of the general udg|» of an undivided 
Hindu family, but in opposition to that usage, by virtue of 
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a special wraugemeut for the «|ipQrtiQXimeQi of tho mamm 
among lie individual branches. It moat be owned, ham* 
ever, that the language of Couch* C. J., looks m if be took 
a different view. He says (t)* u It appears to me that the 
principle upon which the right to call for an account rests 
is not* as has bean supposed* the existence of a direct 
agency, or of a partnership where the managing partner 
may be considered as the agent for his co-partners. It 
depends upon the right which the members of a joint Hindu 
family have to a share of the property ; and where there in 
a joint interest in the property, and one party receives all 
the profits, he is bound to account to the other parties who 
have an interest in it, for the profits of their respective 
shares, after making such deductions as he may have the 
right to make.” If by this the learned Chief Justice meant 
that he was bound to account for these profits, in the sense 
of paying them over, or holding them at the disposal of the 
individual members, the opinion must be founded upon a 
distinction between the rights of co-sharers under Bengal 
and Mitakshara law. It must proceed upon the idea that 
the entire share of each member, and therefore its entire 
income, is appropriated to him, free of all claims by the 
others, and therefore that the manager only receives it as 
his agent and trustee. Such a view is certainly the logical 
result of Jiinuta Vahana’s theory of joint-ownership. But 
it is opposed to many of the judicial dicta already quoted. 


KttMwritv fur 
Joint totton. 



§ 274. A necessary consequence of the corporate charac- 
ter of the family holding is, that wherever any transaction 
affects that property all the members must be privy to it, 
and whatever is done must be done for the benefit of all, 
and not of any single individual. For instance, a single 
member cannot sue, or proceed by way of execution (k) 0 
to recover a particular portion of the family property for 
himself, whether his claim is preferred against a stranger 


(») AMaychandra v. PyarL 6 B* L. U. 558; 8. C* 8uk na m in*, (ftkoy 
Ohmndtr ?. IWs, U 3.) 75. 

(ty Boftorf* IMm i.Mahmmi guar, 5 All* V* 
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ib ji nnrt>i to be wrongfully ia possession, or afiiat* 
hm Bc/pmeoman. If the former, ell the members must join, 
end the Bait meet be brought to recover the whole property 
for the benefit of all. And this, whether the stranger is in 
possession without a shadow of title, or by the act of one 
of the sharers, in excess of his power (/), If any of the 
members refuse to join as plaintiffs, or are colluding with 
the defendant, they should be made co-defendants, so that 
the interest of all may be bound (m). If from any cause, 
such as lapse of time, the other members cannot be joined 
as plaintiffs, the whole suit will fail (a) . If the suit ia against 
the coparceners, it is vicious at its root . The only remedy by 
on© member against his co-sharer is by a suit for partition, 
as until then he has no right to the exclusive possession of 
any part of the property (o). The same rule forbids one of 
several sharers to sue alone for the ejectment of a tenant (p), 
unless, perhaps, in a case where by arrangement with his 
coparceners the plaintiff has been placed in the exclusive 
possession of the whole (q) ; or for enhancement of rent (r) 
or for his share of the rent (*), unless where the defendants 



t 


Suits bf on# 
oo-thawr. • 


* 


( l ) Sheo Chum x. Chukravee, 15 Sutli. 430; Chrnjt Narain v . Burmaroe, 23 
Both. 895; Parooma v, Valayooda, Mod. Deo. of 1853, 35; Uajarnm Teirari x. 
Laehman , 4 B. L. R. (A. C. J.) 118; 8. 0. 12 Sut.h., 478 approved in Phmlha* 
Koonwur v. Lalla Joqeshur , 8 l. A. at p. 26 ; 8. C. I Cal. 226 ; 8. 0. 25 Bath. 
885 1 Birwanath x. Collector of Myrnensing, 7B.L R. Appx. 42 ; 8. 0. 21 Both. 
89, note j affirmed by F. B. Unnoda v. Erskine, 12 B. L. It. 370 ; 8. 0. 2l Sutli. 
68; Dei vakur v. Nnroo , Bom. Sel. Hep. 190 ; Nnndun v. Lloyd, 22 Sufcfo, 74; 
Teeluk ?. Ramjun, 5 N. W. P. 182 ; Nnfhuni v. ifanraj , 2 Cal. 149 Arunachela 
v. Vythialinqa , 6 Mad. 27. The joinder of all necessary parties is the right not 
only of the plaintiff but of the defendant, as it ia hi* interest that the decree 
should bind the whole family. Harigopul v. Ookalda a, 12 Bom. 158. 

(») Bajaram Tewari v. Laehman, nb buv; Jugqodumba v. Haran , 10 Soih. 
109$ Gokool v. Etwaree , 20 Snth. 138; Kaftugheri v. Vallotil , 8 Mod. 234; 
Bechn Lai x. OliulLih, 11 Cal. 838; Kalichandra v. Rnj Kithore, ib. 015 ; 
Dwarkanath Mitter v. Tara Promnno, 17 Cal. 160. 

{») Kalidaa Ksmlda* x. Nathu Bhttgvan, 7 Horn. 217. 

(e) PhoMaM Koonwur v. Lalla Jogeshur, 3 I. A. 7 ; S. O. I Cal, 226 j S. 0. 
25 Both. 285 ; Da die* x. Wittal , Bom. Sei. kep. 151 ; Trimbak x. Narayan , 11 
Bom. H. 0. 69; Gobind Chunder v. Ham Coomar, 24 Suth. 893, Ramanuja 
v. Vtr&ppa, 6 Mad. 90. 

(j>) Sree Chand ▼. Nim Chand , 18 8uth. 387 ; 8. O. 5 B. L. R. Am, 25; 
Alum y. Athad, 16 Snth. 138 ; Eulodhur x. Oooroa , 20 Snth. 126; Krminarar 
x. Qovind, 12 Bom. H. C.85; Sobharam v. Gunga , 2 N. W. P. 269; Balaji 
x. Gopal, 3 Bom 23 ; Roatui v. C honour, 7 Cal. 470. See also Qopal x. Mae* 
Naghtan, 7 Gal. 751. 

dim Singh y. Maarnin, 7 N. W. P, 58. 

(r) Jogandro x. Nobin Chunder, 8 OoL 353. 

{»yindromon§e v. Suroap, l 5 Oath, 395; 0. 0*12 B. L, R. 291 (note); Bur 
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have paid their rent to him separately, or agreed to do so, in 
which case they at all events could not raise the objection* 
Even in such a case, however, it would clearly be open to any 
of the other sharers to intervene, if thev considered that their 
rights were being mid angered (/). And so where one mem- 
ber of a Joint Family has laid out money upon any portion 
of the joint estate, he eannot sue his co-sharers for repay- 
ment, unless there has been an express agreement that ho 
should be repaid. Otherwise his outlay is only a matter to 
be taken into account on a partition (u). 

On the other hand, when* tin* act of a third party with 
respect to the joint property has caused any personal and 
special loss to one ot the co-sharers, which does not affect 
tin* others, In* can sue for it separately, and thev need not 
be joined (r). And it would seem that one co-sharer may 
sue to eject a men* trespasser, when his object is to remove 
an intruder trom the joint property, without at the same 
time claiming any special portion of it for himself (#r). A 
Jnrtion , a member, o{ a Joint Family who lias contracted in 
his own name for tin* benefit of the family, may sue upon 
the contract in then* behalf, without joining the others (»r). 

§ ho. I he rights of shareholders -sr depend upon 
the view taken by the law which governs them of their 
interest in tin* property. In the early conception of a 


Kish ore v. Joo,/ul, 16 Suth. 281 ; S. C. 12 R. L. R. 2 93 (nu to) ; Rhumb v. Qoqa- 
mm l ; Suth. 408; S. <\ 12 R. L. R 200 (note); Annoda v. Kail Coomar, 
4 ' 'til . 8s . At a fuhtir [las v. Afanznr 5 All. 40. A,*» to caaen where the other 

eo-sharers are colluding- with the defaulting tenant, Cf. Jadu v. Sutherland 4 
Cal. 556 ; and Jadoo v. Kadunihinee, 7 Cal. 150. 

(0 Oanqn v. Snroda. Z H. L. R. (A. C. .TO 250; S. (\ 12 Ruth. 50; Harad. 
hyn v Ram Ncivaz, 17 Suth. 414 ; Saleehoonisttn v. Mrdiesh, i h. 452; Sree 
Mister v. Crowd*/ % 15 Snth.243; Dinnbundhoo v. Dinonnth, 19 Ruth 168* b\ 
b- H„ Dooma v. Jampa , 12 R. L. R, 289; 8. C. 21 Suth. 46; fotkhnl v. Mnhtab 
-a outli. 221. Of course the oo.»lmn?ra mijfht aeree that the tenant should paj 
j'ftCh ot them a portion of the rent . and would then he entitled to sue aeparateh 

"wwfmtivo vo rtbns. Gum v. Moran, 4 Cal. 90 ; Luotfulhuch v. Qopee 
ft Cal. 941. ' 

00 Nuhkoomar v. Jt/e Pen, 2 S. 1). 247 (517); Jnlnluddaufo v. Sumsamud 
voo ** ’ ” iU ' ‘ I860, 101 ; A futtufeami v. Snbbirumnn uja, 1 Mad. H. C 

(O 0«pe<> v Rtdand, 9 Suth. 279; Chundee v. MacNa.jhten, 23 Sotb. 886. 

(tv) Rad ha Proshad v, Rmf. 7 Cal. 4L4. 

U) Bungse* v, Soodist , 7 Cal. 789. 
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Hindu family the right of any member consisted simply in 
a general right to hare the property fairly managed in such 
a manner as to enable himself and his family to be suitably 
maintained out of its proceeds. The duties which he was to 
perform, and the profits which he was to receive, would be 
regulated by the discretion of the bond of the family. This 
is at present the case in a Malabar tanntd (//). Except so far 
as it is varied by special agreement or usage, tin* members of 
a family governed by Mitakashara law an 1 still in much the 
same position (,*'). In Bengal, where the members hold 
rather as tenants in common than as joint tenants, a greater 
degree of independence is possessed by each (a). There* 
each member is entitled to a full and complete enjoyment 
of his undivided share, in any proper and reasonable man- 
ner, which is not inconsistent with a similar enjoyment by 
the other members, and which does not infringe upon their 
right to an equal disposal and management of the pro- 
perty (h). But lie cannot, without permission, do anything 
which alters the nature of the property ; as, for instance, 
build upon it. Where such an art is an injury to his copar- 
ceners the Court will, as a matter of discretion, though not 
as a matter of absolute right, direct the removal of the 
building (r). Tn exercising this discretion it is material to 
consider, whether the defendant is building on land in 
excess of that which would come to him cm a* partition, and 


(y) Kuniyamtu v. Amm-iaden, 2 Mad If. Ct . 12; Snblu Heyadi v. Tonyn , 

4 Mad. H. 0. 106. 

(tt) See pei ' Lord We-*fbun/, Appnrier v. Hama Snhhaivnh , 1 ! M. I. A., p, 89 ; 
8. C. 8 Sufh. (P. 0.) t ; ante, 5 268. 

(a) See per Phear , ,J., Churkun v. Varan, 9 Ruth. 483 ; ante, 5 270. 

(b) Eshnn Churtder v. Nund Caomar, S Suldi. 239; C Hope/ 1 hiehen v. Hem - 
chunde r, 13 Suth. 322 ; Sundvrn v. Uoyd, 22 Suth. 74 ; Sfalkartt v. ft opal, 12 
B. L. R. 197; 8- C. 20 Suth. 108 ; Wat non v. Ham Chand 17 1. A. 110. 
And he may l^aae out his shitre, ftamdrbvf v. Mitterjevt, ^7 Suth. 420. 

(e) Jnnkee v. Bukhrerree, H. I) of 1800, 701 ; Jnderdmnarain v. T<tnlgeen<i. 
ram , S. D. of 1857, 765 ; fturu Dane v. Mjaya, 1 B. L. It. < A . C. 3.) 108 ; 8. C. 

nomine, Gornodo** v. Bejoy, 10 Suth. 171 ; Sheoperead v. Leela, 12 B. L. R. 
188; 8- C. *20 Ruth. 160 ; (s*e Lata fti*hwambhnr v. Ha jar am, 3 B. L. R. Appx. 
67; 8. C. 16 Suth. 140 (note), where Much a decree wue refused, and Nohin 
Chnnder v, Moheeh Chnnder , 12 Both. 69); HoUnwny v. Mahomed, 16 Suth. 
140; 8. C. 12 B. L R. 191 (note) Sub nomine , Holloway v. Sheik Waked ; (see 
apparently eotitra , thmrkanath v. Oopeenath , 16 Snth. 10; S. C. 12 B. h. B. 
189 note). Afehdec v. Anjud, 6 N. W. P, 259; Rajendra v. Sharaa Chum , 

5 Cal. 188. 
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whether on a partition the plaintiff could be adequately 
compensated ( d .) And the same rule has been applied 
where an entire change of crops has been introduced, where 
the produce would be valueless unless followed up by manu- 
facture (*). 

§ 270, There is nothing to prevent one co-sharer being 
the tenant of all the others, and paying rent to them as 
such. But the mere fact that one member of the family 
holds exclusive occupation of any part of the property, 
carries with it no undertaking to pay rent, in the absence of 
some agreement to that effect, either express or implied (/). 


(d) I'arax Ram v, Sherjit, i) All. Ml ; Sknik v. Dorup 6 'inqh, 12 A11.(F. B.) 

m. 

(/») Print'd eo v Rheldari, S B. L. H. Appx. 4. r > ; M, 0 tfi SuOi. 41. 

(f) Alladinrr v. Sroenath, 20 SuUi. 2.“>H ; Gobi mi Chunder v. Ram Coomar t 

24Suth. m. 



CHAPTER IX. 


DNBTn. 

§ 277. I have thought it well to treat the subject of 
Debts, as affecting property, before that of voluntary alien- 
ations, as it illustrates a principle which is constantly recur- 
ring in Hindu law, nz., that moral obligations take prece- 
dence of legal rights ; or, to put the same idea in different, 
words, that legal rights are taken subject to the discharge 
of moral obligations. 

The liability of one person to pay debts contracted by 
another arises from three completely different sources, which 
must be carefully distinguished. These are — first, the reli- 
gious duty of discharging the debtor from the sin of his 
debts : — wcondly, the moral duty of paying a debt contract- 
ed by one whose assets have passed into the possession of 
another : — thirdly , the legal duty of paying a debt contract- 
ed by one person as the agent, express or implied, of 
another. Cases may often occur in which more than one of 
these grounds of liability are found co-existing ; but any 
one is sufficient. 

§ 278. The first ground of liability only arises in the case 
of a debtor and his own sons and grandsons, i n the view 
of Hindu lawyers, a debt is not merely an obligation but a 
sin, the consequences of which follow the debtor into the 
next world. Vribaspati says, “ He who having received a 
sum lent or the like, does not repay it to the owner, will be 
bora hereafter in his creditor’s house, a slave, a servant, a 
woman, or a quardruped” (a). And Narada says, “ when a 


Three non roe* of 
liability. 


Debts of father. 


(a) 1 Dig. 834. 


LIABILITY TO PAY DEBTS* 


[Chap, IX, 
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Liability of son 
independent of 
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devotee, or a man who maintained a sacrificial fire, dies 
without having discharged his debt, the whole merit of his 
devotions, or of his perpetual fire, belongs to his credi- 
tors” (fj). The duty of relieving the debtor from these evil 
consequences falls on his male descendants, to the second 
generation, and was originally quite independent of the 
receipts of assets. Narada says, “ The grandsons shall 
pay the debt of their grandfather, which having been legi- 
timately inherited by the sons has not been paid by them; 
the obligation ceases with the fourth descendant (c). 
Fathers desire offspring for their own sake, reflecting, ‘this 
son will redeem me from every debt whatsoever due to 
superior and inferior beings/ Therefore a son begotten 
by him should relinquish his own property, and assiduously 
redeem his father from debt, lest he fall into a region of 
torment” (//). Vrihaspati states a further distinction as to 
the degrees of liability which attached to the descendants. 
“The father’s debt must be first paid, and next a debt con- 
tracted by the man himself; but the debt of the paternal 
grandfather must even be paid before either of these. The 
sons must pay the debt of their father, when proved, as 
if it were their own, or with interest ; the son’s son must 
pay the debt of his grandfather, but without interest ; and 
his son shall ngt be compelled to discharge it to which 
the gloss is added, “ unless he be heir and have assets” (e). 
Finally Yajnavalkya adds an exception to these rules: that 
the son is not liable to pay if the father’s estate is actually 
held by another; as, for instance, if he is from any cause 
incapacitated from succession ( /), 


(b) Narada, iii. § 10. The text of Manu, xi. § 60, which Jagannatba cites 
{ l Dir, 267) us refeniug to a money debt, seems to refer to the three debts which 
are elsewhere spoken of, viz., leading the Vedas, begetting a son, and perform- 
ing sacrifices. See Manu, vi. § 36, 37, ix. § 106 ; Vishnu, xv. § 45. 

(c) This ia counted inclusive of the debtor, l Dig. 302; Yujuuvalkya, ii. §90. 

(d) Narada, iii. § 4-—0. According to the Th can wale me (i. § 7), sous were 
uiao bound to pay their father’s debts, even without assets. 

(#) 1 Dig. 265 ; Katyayana, 1 Dig. 801 ; V. May., v. 4, § 17. 

(/) 1 Dig. 270 ; V. Mav., v. 4, § 16; Katyayana, 1 Dig. 278. It has been 
held that this priuciple of Hindu law ddfes nut apply to the Numbudri Brah- 
man* of Malabar, who are governed by a combination of Hindu and Marum&> 
katayem law, Nxlakandan v. Madharan t 10 Mad. 9. See as to their usages. 
Vhhnu ?, Kriihnan , 7 Mad. 15 ; Foewderan v. Secretary of 8tate, II Mad7i57* 
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Par*. m . 3 LIABILITY OF SON LIMITED TO ASSETS. 

§ 270* The liability to pay the father 1 * debt arises from 
the moral and religious obligation to rescue him from the 
penalties arising from the non-payment of bis debts* And 
this obligation equally compels the son to carry out what 
the ancestor has promised for religious purposes (^), Tt 
follows, then, that when the debt create* no such moral 
obligation the son is not bound to repay it, even though he 
possess assets. This arises in two eases, 1W, when the debt 
is of an immoral character ; 2 nth when it U of n ready-money 
character. 

“The sons are not compellable to pay <um* due by their 
father for spirituous liquors, for losses at play, for promises 
made without any consideration, or under the influence of 
lust or of wrath ; or sums for which he was a surety (except 
in the eases before mentioned), or a fine or a toll, or the 
balance of either, ” nor generally, “any debt for a cause 
repugnant to good morals” (b). .Taganmithn denies that n 
son is not liable for flu* debts of his father as surety, and 
says with much reason, that if by a toll is meant one pay- 
able at a wharf or the like, that is a cause consistent with 
usage and good morals and it ought to be paid (i ) . Another 
meaning of the word “Ctilka” translated toll, is a nuptial 
present, given as the price of a bride, and this has been 
determined not to be repayable by the son, apparently on 


(a) Kntvaynnw, 1 i cr . 290. 

(h) Vrilm«nf»ti. fhmhnvm. 1 Hi'/ 305 • Yy-.mi, ih, SO.',; Yu br» v.'illrvfl . ih. 311 « 
Xat . ih 300, 300 : 2 \V 210 A «t to wlmr ,>n» itnnioml debts, *ee 

Pud re* LaH v, Kitvfoc, 23 S’nth. ? 0 o ; Wat-d linssein v, Kavhnn. 2 .% Rfith.31’ ; 
Lnrhtni v. Atman. 2 Out. 213: *. C. 23 Sutli 121 : v >>ra< fhnxi Kner v, S))en 
Proshnd. Of. A . 88 ; f>. O 5 0,0. ) iS : -SV 0 i»v/»->» v 7nh*n S n>nh . S All 231. A 
decree apatn*t n father for mnnev whirl) h<- bfo] ^rinumillv misappropriated 
does not hind his gon’a estate mh beinsr a d«d»t wbmb they we*-e bound to pay. 
Mahabir Praand v. Pa&dm Sinnh. 0 All 231. Tin* onn« of proving 1 that the 
debt wan contracted for an immoral or i 1 !o£r,»l pnrpn»«« lies upon those who 
allege it. and fl»e onus i<* not di®ch ar«red hv Hhmvfit? tbrC the father Ih'ed Rtt 
extravagant or immoral life. Phndhvt Peenhad v. Oirtn Korv, 15 I, A. 90; 8 . 
0. 15 Owl. 717 : Chintnmanra*' v, Kashinath, 11 Pom. 320. 

ft) 1 Pig. 305, nee, MVmu. viii. $ 130, 100. A* r**cpi rdn *ur*tyghip, the gon's 
liability ban been erprefwlv affirmed. Mwdchund v. Kriuhna, Be1]«gig, 54 
ftitammayvn v. Venkafm manna. 11 Mad. 83 A# regard* fine*, (bn reason is 
given “ that a son is not liable for a penalty incurred by bis father in expiation 
of an offence; for neither gin* nor the expiation of them are hereditary.*' 
VJkanse v. Ffurfifiram, 1 Ror. 90 "!01j analogous to the principle of English 
Law that an action for a tort doe* not snrvive. 
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the ground that it constitutes the essence of one of the 
unlawful forms of marriage (fc). Sir Thomas Strangs takes 
the term in its natural signification, and explains the non- 
liability on the ground that such payments are of a ready- 
money character, for which no credit is, or at all events 
ought to be given (/). 


Debt need not 
be beneficial. 


Anoeetml estate 
equally liable. 


It also follows that the obligation of the son to pay the 
debt is not founded on any assumed benefit to himself, or to 
the estate, arising from the origin of the debt ; still less is 
that obligation affected by the nature of the estate, which 
has descended to the son, as being ancestral, or self-acquired. 
“ Unless the debt was of such a nature that it was not the 
duty of the son to pay it, the discharge of it, even though it 
affected ancestral estate, would still be an act of pious duty 
in the son. By the* Hindu law, the freedom of the son from 
the obligation to discharge the father's debt has reference 
to the nature of the debt, and not to the nature of the estate, 
whether ancestral or acquired by the creator of the debt” (tit). 


Now limited to 
RMet§. 


§ 280. The law as administered in our Courts, in all the 
provinces except Bombay, has for many years held that the 
heir is only liable to the extent of the assets he has inherited 
from the person whose debts lie is called on to pay (»). 
But as soon as the property is inherited a liability pro tanto 
arises, and is not removed by the subsequent loss or des- 
truction of the property, and still less, of course, by the 
fact that the heir has not chosen to possess himself of it, or 
has alienated it after the death (o). In Bombay, however. 


(A-) Keshow Rao v. Norn, 2 Bor. liU [215’. U) l 8tm. H. L. 1(56. 

tm) Hunnomnnpersaud r. Aft. Bnbooec, 6 M. T. A. 421; 8.0 18Sath. 81, 
(note); (Hrdhoree Lall v. Kantno hall, 1 I. A. 821; 8. 0. 14 B. L. R. 187; 
8. C. 22 Ruth. 5(5; Sutnj Bunsi Koer v. Shea Proshad , 6 I. A. 88; 8, 0. 6 Cal. 
148; Muttaynn Chetty v Sangili, 9 I. A. 128; Narnuniwsrtmi v. Samidas, 
8 Mad. 293 ; Bhayhvt Pershnd v. Girin JToer, 15 I. A. 99 ; 8. C. 15 Cal. 717* 

(tO Rayappn v AN Sahib, 2 Mad. H. O. 336; Karujrpan v. Veriyal, 4 Mad. 
H. (\ 1; Aya Hajrf v. Jugtyut, 2 73; Jamoonan r. M udden, ib. 227; 

Dyamont* v, Rrindabun, 8. D. of 1856, 9/ ; Kunhya v. Bukhtaxoar, l N. W. 
f* (8.D.)3; Pnnnappav. Pappumyyanqar, 4 Mad. pp. 9, 21, 45 ; 8.C. 5I«id. 
Jar. Supplement. 

v, Buchireddi, Mad. Dec. of I860, 78 : Unnopoorwn v. Qunya^ 2 Ruth. 
196 ; Afrcf Bhayhvan v. Qanpati, 8 Bom* 220 ; Qirdhnrlal v. Bai Shiv, ibid* 809. 
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the stricter mile was applied, that a son was liable to pay 
hit father's debts with interest, and a grandson those of 
his grandfather without interest, even though no assets had 
been inherited ; but the Courts held that the rights o! the 
creditor could only be enforced against the property of the 
descendant, and not against his person (p). But in that 
presidency, also, the law has, by legislation, been brought 
into conformity with the more equitable rule observed else* 
where. (</). 


§ 281. Ah regards the onus of proof that assets have come 
to the hands of the heir, it has been ruled by the Madras 
High Court, that the plaintiff must in the first instance give 
such evidence as would privn\ facia afford reasonable grounds 
for an inference that assets had, or ought to have, come to 
the hands of the defendant. But when tin* plaintiff has 
laid this foundation for his ease, it will then lie on the 
defendant to show that the amount of the assets is not suffi- 
cient to satisfy the plaintiff's claim, or that they were of 
such a nature that the plaintiff was not entitled to be satis- 
fied out of them, (r) or that there never were any assets, 
or that they have been duly administered and disposed of 
in satisfaction of other claims. The mere fact of a certificate 
having been taken out was held not to be even prima facia 
evidence of the possession of assets. But the Court refused 
to offer any opinion whether the same rule would apply since 
the Stamp Act, which made it necessary that the amount of 
assets to be administered under the certificate should be 
apparent from it (*). As to the doubt expressed by the 
High Court as to the effect of the stamp, it is probable that 


Evidence o! 
asset*. 


Pranvullubh v. JJeotrtttin, Horn N ). Hep. 4 ; Jlurbojce v. Jluryovind y 
Bel lain*, 7b » NnroBimhuruv v. Anfaji, 2 Horn. il. C. t>4. 

{q) Bombay Act VI 1 ot I Hindu* liability fwr ancestor 1 # debt in. Sakha • 
ram v. Qorind, 10 Bom. H. 0. ddl : Udaran i v. i£//nu, H Bom. il. 0. 70. Xo 
Bombay the Courts appear *til! to hold that the creditor it* entitled to obtain 
a decree with co#t* against the won a# legal representative ot the father tor the 
debt* of the latter, though the decree cannot be enforced without proof ot 
Beset*. Latin Bhagvan v, Trtbkuvan Motirum t 13 Bom. B53. ft seem# bard, 
however, that the eon should be put to the coat of proving a merely worthies* 
claim. 

(r) Kriehnaya v. CAiM*uya,7 Wad. W- 

(«) K ottala v, 6hangara t 3 Mad. H. 0. 101 ; Joogul v. KaUt s 3d Bath. 134. 
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they would have given the Bam© decision had it been neces- 
sary to decide the point . The primary object of a certificate 
is to collect debts, and the stamp would be assessed on the 
value of these. But this would be no evidence that ifye 
assets had been realised. 


include 
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property. 
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§ 282. Another very important question which has lately 
been much discussed is this; where property has descended 
from father to son, is the whole, or any lesser part, of such 
property to he treated as assets which are liable to be taken 
in payment of the father's debts? In Bengal no such 
question could arise*, as the rights of the son come into 
existence for the. first, time on the father’s death. He takes 
the ancestor’s property strictly as heir, and all that he so 
takes is necessarily assets of him from whom it descends 
(§ 2 do). But it is different in districts governed by the 
Mitakshara. There each son takes at his birth a co-ordinate 
interest with his father in all ancestral property held by the 
latter, and on the death of the father the son takes, not as 
his heir, but by survivorship, the father’s interest simply 
lapsing, and so enlarging the shares of his descendants 
(§ 229, 24b). It is evident then that three views might be 
taken of the son’s liability. First ; that it only attached to 
the separate 4 , <»r self-acquired, property of the father, which 
the son strictly took as his heir. Secondly; that it attached 
to that share of the joint property which, according to the 
rulings in Madras and Bombay 4 40 — 445), a father can 
dispose of in his lifetime. Thirdly ; that it applied to the 
whole property ill the hands of the father as representing 
the Joint Family, After some conflict of decisions the last 
view has recently been decided to be the correct one, in a 
case where the property was of the ordinary partible 
character (/} ; and the same rule was applied by the Privy 
Council where the estate was an ancient impartible polliem 
of the nature of a Raj (u.) 


0) Ponnawm v. Vaypuvayyangar, 4 Mad. 1 ; 8. C. 5 lud, Jur. Supplement) 
Shm> JProvhtid v. Jung Bahadm\ 1> Cal. 

(u) Mutt ay an C hvth v, BungM, V 1. A. reremog S, C. 3 Mad. 370 5 
Sivaffiri v, Tiruvenfttdu, 7 Mod. 339. 
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§ 283* The liability of the son is stated by the old writers 
to arise not only after the actual death of the father, but 
after his civil death, as when he has become an anchoret, 
or when he has been twenty years abroad, in which case his 
death may be presumed, or when he is wholly immersed in 
vice, which is explained by Jugauiuitha as indicating a state 
of combined insolvency and insolence, in which the father 
being devoted to sensual gratifications, gives up all attempts 
to satisfy his creditors, and sets them at defiance (r). And 
so when the father is suffering from some incurable disease, 
or is mad, or is extremely aged (ir). But I imagine that no 
suit could now be brought directly against sons, based solely 
on their liability to pay the debt of their father, until he 
was either actually or civilly dead, so that the estate had 
legally vested in the sons. In a Madras case where a son, 
living apart from his father, was sued for his father’s debt 
during the life of the latter, the Pandits being (juestioned 
as to his liability replied, “'Hie Hindu law-books, Vijnanes- 
vareymn, etc,, do not declare that the debt contracted by 
a person shall be discharged by his wife and son, while the 
said person is alive, is residing in his own village 1 , and is 
still capable of carrying on business” (<r). And in a later 
case, where the plaint if! sought to recover from the wife and 
brothers of the obligor of a bond, not on the ground of any 
personal liability, but as the representatives of the obligor, 
who was supposed to be dead, the Court held that no suit 
could be maintained Indore the lapse of the time which 
raised the legal presumption of the death of the obligor, 
unless there was proof of special circumstances which war- 
ranted the inference of tiie death within a shorter period (i/)* 
In Bombay a son had taken a share of the ancestral property 
by partition with his father, and held it as separate property 
for twenty years. A suit was brought against the son 


(t?) Vishnu, 1 Dig. 266; Yujuav&lkya, ib, 268 j 2 Stra. H. L. 277; 2 W\ 
MacN.m 

(w> Katyayana j Vribaspati, l Dig. 27 7% 278. 

(*r) Chenruipah. v. CheUamanah, Mad, Dec. ot 1851, p. S3, 
ty) Karuppan v« V9riyal t 4 Mad* H. V, l. Here, however, the supposed lift* 
biiity rested on possession ot the estate. 
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daring his father's life to compel him to pay a debt of his 
father out of his share. The Poona Shastri gave his 
opinion that the son was liable, on the ground that “ the 
expression * incurable disease' is to be understood as re* 
ferring to disease either mental or bodily, and a father 
having the anxiety of his debts in his mind may be 
considered as suffering from mental disease, and therefore 
it is binding on his son to discharge them." On appeal the 
Shaatri of the Sudr Adawlat stated in his futwah “that if 
a son has taken possession of his share of the ancestral 
property, and a release has been passed, and if his father be 
free from any incurable disease, the father's debt cannot be 
recovered from the share allotted to his son," also, “that 
during the father's lifetime, his sou is not obliged to liqui- 
date his father’s debts." This futwah was accepted by the 
Sudr Adawlut, and a decision was passed exempting the 
property of the son from liability ( 2 ). 


§ 284. Where the son is sued after his father's death for 
the payment of his father’s debts, it is, as already observed, 
utterly immaterial whether the debts hud been contracted 
for the benefit of the family, or for the sole use of the 
father, provided, in the latter ease, they were not of an 
immoral character (a). The Madras Court for some time 
struggled against the full application of this doctrine, on 
the ground that it would enable the father indirectly to 
make the family property liable to a greater extent than 
that to which he could have affected it by any direct act in 
his lifetime. Their views were, however, overruled by the 
Judicial Committee. The facts of the case were as follows : 
the holder of an impartible estate in Madras contracted 
certain debts for necessary purposes previous to the birth 
of his son. Subsequently he contracted other debts which 
were found by both Courts to be neither necessary nor 


(*) Amrut v. Tr%mbuck % Bom. Sel. Rep. 218. See Fonnappa v. Pappuvay* 
mmgar t 4 Mad* pp. 13, IS, 26 ; Our u*umt v. Chiuna Mannar „ 6. Had. 37, p. 4o. 
W. & R. 643. 

(a) An il«, § 87® i Udaram v. Ran u, 11 Bom. H. C. 76# 68 1 Goburdko* r* 

Singwvr, 7 Cul, 68. 
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beneficial to the family. For these he was sued in 18d7, 
and to satisfy the decree he entered into an arrangement 
for payments by instalments, hypothecating part of his 
Zemindary as security for the debt. Upon default of pay- 
ment this portion of the Zemindary was attached during 
his life. Upon his death the Court released the attachment. 
The creditor then sued the son and successor of his original 
debtor for the double purpose of restoring the attachment, 
and of making the entire property liable for payment of 
his debt. The High Court held that the estate was liable 
for so much of the debt as was contracted for necessary 
purposes, but refused to make it liable to any extent for the 
remainder of the debt contracted subsequent to the birth of 
the son, and not for the benefit of the family. Ou appeal 
the Privy Council refused to restore the attachment upon 
the portion of the estate which was specifically pledged, but 
held that the whole estate was liable in the hands of the 
heir for all the debts, which though neither necessary nor 
beneficial to him were free from any taint of immorality (?>). 

§ 285. The principle of these decisions lias recently re- 
ceived a considerable extension by its application by the 
Privy Council to cases where the father has mortgaged or 
sold the family property to liquidate his private debts, or 
where it has been sold in execution of decrees against him 
for such debts. Where such transactions affect a larger 
share of the property than his own interest in it, the 
result evidently is that the sons are compelled indirectly 
to discharge during the father's life an obligation which 
in strictness only attaches upon thorn at his death. The 
body of law deducible from the rulings of the Judicial 
Committee seems to rest upon a series of exceptions to a 


(b) Midtayan ChetH v. SangiH, 3 Mnd. 370; 8 C. on appeal, 9 I. A. 128, 
following Qirdhnree Lnll v. Knvtoo Lall . 1 I. A. 321 ; 8. 0. 14 B. L. R. 187 ; 
8. O. 22 8uth. 6G ; Suraj Hunsi AW v Sheo Prothad 6 1. A. 88 ; 8. O. 6C»1. 
148 ; and affirming Pannappnv. Poppurnyyangnr, 4Ma<l. 1. Where the father** 
property ha* fallen to the sod by survivorship, the liability of the latter must 
be enforced by fresh soit, and not by execution of the decree against the 
father, nnlee* if had been enforced by attachment dating his life, in which ease 
it become* a charge apon the estate. Venkatarmma v Senthittlu, 13 Mad. 265, 
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general rule. The general rule ib that no member of an 
undivided family can by any process appropriate to his 
own benefit a larger portion of the family property than 
the share he would obtain on partition. The exception is, 
that where the father 1ms incurred a debt which would 
bind bis son, the creditor can obtain satisfaction of the 
debt, either by conveyance from the father, or by a decree 
of Court, to the extent of even the whole family property. 
And this is subject to a further exception, that a creditor 
who wishes to enforce his claim against the interests of the 
sons, must show that he intended to do so by his proceedings 
in execution, or that he believed he was doing so by the, 
form of the conveyance which he received. The first branch 
of these special rules was decided by the Privy Council 

Quanto l all ^h° following circumstances. Certain property des- 

cended from TCnnhva Hall to his two sons, Bhikaree and 
Bhujrung. The former of the two had a son, Kantoo. The 
family was governed bv Mithila law, and therefore, the pro- 
perty being ancestral, Kantoo acquired an interest in it by 
his birth. Subserpientlv to his birth Bhikaree executed a 
bond, upon which judgment was obtained, and his share of 
the property was attached. To pay off this judgment a 
portion of the property was sold by both brothers. Tt does 
not appear that Bhikareo’s bond was in any respect for the 
benefit of the family, or that the sale of the property was 
for the family benefit, except in so far as it went to satisfy 
the decree, and except as to a small portion which was 
applied in payment of Government revenue. Kantoo Lall 
sued to set aside the sale, as not having been made for bis 
benefit or with his consent. A similar suit was brought by 
Malmbeer, the son of Bhujrung. The High Court dismissed 
Mahabeer’s suit, on the ground that lie was not born at the 
time the deed of sale was executed, but awarded to Kantoo 
Lall one-half of his father’s share. The Privy Council re- 
versed this decree. They remarked in their judgment, u It 
is said that they (Bhikaree and Bhujrung) could not sell the 
property, because before the deed of sale was executed, Kan- 
too Ball was born, and by reason of his birth, under the 
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Mithila law, he had acquired an interest in that property. 
Now it is important to consider what was the interest which 
Kantoo Lall acquired. Did he (fain such an interest in this 
property as prevented it from being liable to pay a debt 
which his father had contracted 't 1 f Ins fat her had died, and 
had left him as his heir, and the property had come into his 
hands, could he have said that because tins was ancestral 
property which descended to his father from his grand- 
father, it was not liable at all to pay Ins Father’s debts!?” 
They then quoted the passage above referred to (t> ALL A. 
421, § 279) and proceeded, ** that is an authority to show 
that ancestral property which descended to a father under 
the Mitakshara law is not exempted from liability to pay 
his debts because a son is born to him. It would be a pious 
duty on the part of the son to pay his father’s debts, and 
it being the pious duty to pay his Father’s debts, the ances- 
tral property, in which the son, as the son of Ins father, 
acquires an interest by birth, is liable to the Father’s debts. 
The rule is, as stated by Lord Justice Kniyht Brt<cr f “ the 
freedom of the son from the obligation to discharge the 
father’s debt has respect to the nature of tin* debt, and not 
to the nature of the estate, whether ancestral <>r acquired 
by the creator of the debt,” It is necessary, therefore, to 
see what was the nature of the debt for the payment- of 
which it was necessary to raise money In* the sale of the 

t 4 • ' 

property in question. If the debt of the father had been 
contracted for an immoral purpose, the s«ui might not have 
been under any pious obligation to pay it ; and he might 
possibly object to those estates which had come to the father 
at* ancestral property being made liable to tin* debt. That 
was not the case here. It was not shown that tin; bond 
Upon which the decree was obtained was given for an 
immoral purpose : it was a bond given apparently for an 
advance of money, upon which an action was brought. The 
bond had been substantiated in a Court of Justice ; there" 
was nothing to show that it was given for an immoral pur- 
pose ; and the holder recovered a decree upon it. There 
is no suggestion either that the bond, or the decree, was 
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obtained benamtf 1 for the benefit of the father, or merely 
for the purpose of enabling the father to sell the family 
property, and raise money for his own purpose. On the 
contrary, it was proved that the purchase-money for the 
estate was paid into the bankers of the father, and credit 
was given to them witli the bankers for the amount, and 
that the money was applied partly to pav off the decree, 
partly to pay off a balance which was due from the father 
to the bankers, and partly to pay Government revenue ; and 
then there wa< snnc small portion of which the application 
was not accounted for. Hut it is not because a small portion 
is unaccounted for that the son lias a right to turn out the 
hnnn fub purchaser who gave value for the estate, and to 
recover possession of it with mesne profits. Even if there 
was no necessity to raise the whole purchase-money, the 
sale would not be wtiollv void’’ (<•). 


Bengal ruling*, 
in regard to mi* 
nore aud adult*. 


^ 2H>. This decision has been followed in numerous cases 

V 

from all the Presidencies, where sales or mortgages by a 
tat her for the purpose of satisfying antecedent debts of liis 
own, which were neither immoral on the one hand, nor 
beneficial to the family on the other, have been held to bind 
the sons’ and grandsons’ share in the property as well as the 
father’s share p/b The Bengal Court, however, takes i\ 
distinction which seems to be peculiar to itself. They hole 
that such a transaction is valid against the other member! 
of tin* family as being 44 an alienation for the performance 
of indispensable duties within the meaning of para. 29 
Chap. J, ^ 1 of the Mitakshara.” But they also hold tha 
even such an alienation, though it binds minors, canno 


(c) O’i nihiurr Lull v. hantoo Lall, 1 t. A. 3*21, 330; S. C. 14 B. L. R. 18/ 
B, 22 Sutb. .Vi ; Sttraj Pitnsi AV.rr v. ShvoPr^had, til. A. 88; S. C. 5 Ca 
H8. See tbest? care# discussed. \\ . A 13. 640. 


(d) MudJuu (iitjtrtl v. Mt . Gotvruubuthj , 15 B. L. R. 254; S. C. 23 Sutl 
355 ; Adnnnuni v. t* hou'dhnj , 3 Cal. I ; Punnappo v. Pappurayyangat , 4 
1; (iangutu v. Anrha, 4 Mud. 7#» JSttntyana v. Narso , 1 Bom. 252; p 
curia-in, Lakshin mi v. Sutyabhmnnhai, 2 Bum. >498; Kastur v. Appa, 5 Bot 
522; Ihtrsu v. IUkn > nwjit, 3 All. 125; Sadashiv IHnkar v. Uinkar Naraya 
5 Bom. 520 ; lienuphvl Singh v. Dry Ntirain, 8 Cal. 517 ; B, C, 30 C. L, R.48 1 
FeUiyammal v. Katha Chetty , 5 Mad, 61; Fakirchand x. Motichand, 7 Boi 
438; Tiiinbnk Halkriehna v. Sarayun Datnodar, 8 Bom. 481; Ponnapva 
Pappuvayy augur, 9 Mad. 9^ ; Ko$r Basmal v. Sunder D as, 11 Cal. 896. 


* 
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bind adults wijbout their consent express or implied. Con* 
sequcntly, that a sale or mortgage by a father to satisfy his 
antecedent debt cannot jeer bind his adult sons, though 
it would bind any who were minors at the time (<d. Prac- 
tically, however, the Court seems to get rid of its own dis- 
tinction by holding that even in such a him 1 , ‘‘ the property 
would be bound ; not indeed by virtue of tin* mortgage but 
by virtue of the father's debt antecedent to the suit being 
enforceable against the joint ancestral estate and therefore 
against the mortgaged property as part of it. Strictly 
speaking, perhaps, the suit should be in the form of a suit 
upon the mortgage as against the father, and upon the 
debt as an antecedent debt a " against the interests of the 
sons in the joint ancestral estate. Hut this would be merely 
matter of form” ( /*). Similarly, though the Bengal Court 
holds that the rule laid down by * / mlfm n *• Lull v. Knnf no 
Lull only applies when* the sale or mortgage was made in 
consideration of a debt antecedent to the transaction pur- 
porting to deal with the property (*/), they practically arrive 
at the same result in cases where? there has been no antece- 
dent debt, by holding that tin* money, which is the consider- 
ation for the sale or mortgage, constitutes a debt to the 
purchaser or mortgagee, which, in a suit properly framed 
against the son, might be enforced by a decree directing 
the debt to be raised out of the whole ancestral estate, 
including the mortgaged property, and this whether the 
son was a minor or an adult at tin* time of the transaction (h ), 

§ 287. Where a father has >o]d or mortgaged the family 
property for an antecedent debt, not of an immoral or 
illegal character, it seems now quite settled that a sale 


( e ) V poor* trap v. Lathi Bandhjee, 6 ('«!. 749, 77>3 ; ms* Muthoora v. Mootun, 18 
8uth. 30 ; contra. Phidchand v. Mansinyk, 4 All. 309, 

(f) Laljee v. Fakeer, 0 Cal. 135, 138. Bee lia*o Kooer v. Hurry Dagff , 
9 Old. 495. 

(f 7 ) Supra 6 Cal. 138; Hanuman Kamnt v. Doirlut Minuter, 10 

Cab 528; L<il Singh v. He o Narain, 8 All. 279; Arunachela v Munisawmy , 

7 Mad. 39. 

(h) Luchman v. Qiridhur , 5 Cal. 855, (F. B.) ; Gunga Prosad v. Ajndhia f 8 
Cal. 131 ; Contra , Jamna v. Nain Sukh, 9 All. 493. 

42 ir j r 
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uncter a decree against him enforcing RncH" a transaction 
will bind his sons, even though they have not been made 
parties to the suit (/). The reason for this appears to be 
that the right of the purchaser or mortgagee was complete 
by means of the transfer made to him by the father, and 
did not require the decree to give it validity against his 
sons. The only effect nf the decree is to give the stamp of 
genuineness to the demand, and to direct the mode in which 
the transaction is to be carried out. Where the Court 
enforces a mortgage bv directing a sale of “the right title 
and interest” of the mortgagor, these words may “include 
the entire interest which he had authority to mortgage at 
the time he executed the deed of mortgage, as distinguished 
from the share of the judgment debtor which was available 
to creditors generally at the date of the attachment” (it). 
Hence where the decree would deprive the sons of any right 
which they would possess, not inconsistent with the vali- 
dity of the mortgage, as for instance the right to redeem, 
the Madras High Court holds that this right is not taken 

awav from them bv a decree to which thev are not a 
* • • 

party (/'). The High Court of Bombay had occasion to 
consider the same question in a case where there had been 
a partition between father and s<»n< after the mortgage and 
before suit . They refrained from deciding the general ques- 
tion as to the effect of such a decree against the father alone 
in binding tin* sons. They considered it quite clear that after 
the partition the father could not be treated as representing 
the interests of his sons in the suit, and that, therefore, the 
right to redeem was unaffected by the decree (m). 


(i) Suraj Rvnt'l Koer v. Shoo Per,<hcul Siuoh, 6 I. A. 88; R, C. 5 Cal. 148; 
Ponnappa v. Voppuvuyytwnar, 4 Mud. 1 ; 9 Mad ‘U3 : Srinorami v. Yelaija, 5 
Mad. 251 : Rinnphnl Singh v. Dry Narain, 8 Cal. 517; Knahnamma v. Perumal , 
8 Mud. $88 ; Sodatflur Dinkar v. Din tear Kara y an , f> Horn. 520 ; Hurdey Norain 
v. Roodpr Vt’rkcnih, HI. A. 26, 28 ; S. C. 10 Cal. 620 ; ftusamal v Maharoj Siltgh, 
8 AH. 205 ; Svudrarnja v . Jagannada, 4 Mud. 11 1 The decision* of the Privy 
Council iu Simbhu Noth v. Golub Sinqh, and Pettnchi Chrtty x. Sivagiri JSentin* 
dor 14 I. A. 77, 81, rested on grounds which are seated, pout, § 204, 295, 

{h) lor ruriam , 8 Ih»m. p 486, 4 Mad. p, 65, 17 I. A., p. 16. 

(/) i onnappa v. Puppuvayyanttar, 4 Mad. 1, 69. The High Court oF Bengal 
appears to have taken the same view in Ramphul Stngh v. Veg Nnrain t 8 Cal 
p 525 . 

On) Tnrnbak ft a l Irish » a y. Sarny an Damodnr, 8 Bom. 481, 
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§ 288. After much conflict of decision in the Indian 
Courts, arising from a misunderstanding of certain eases 
which will bo referred to hereafter, it is now settled that the 
sons may be bound by proper proceedings taken by the 
creditor against the father to enforce a mere money debt due 
by him, although the sons are not made parties to the suit. 

The leading case upon this point is that of M within Tha - MudJunTha * 

, « , r ,, . , ' r _ , koor v. Kowfoo 

hoar v. Kant no ball (/<). I he facts or that case were a« Lall. 

follows. Ktmhya Lall died in 1848 leaving two sons Bhi- 
karee and Bujrung. Kantoo Lall, the son of Bhikaree, was 
born in 1844. In 1855 Bhiknree and Bujrung borrowed 
Rs. .4,540 from Mt. Asmutanissu and others, and executed 
a bond for the amount, in which they hypothecated certain 
specified Mousahs ol the joint family property. Jn 1857 
the bondholders obtained a decree against Bhikaree and 
Bujrung in these terms: “ Plaintiffs sue defendants for 
the recovery of Rs. 8,540 under it bond duly registered, 
and Rs. 1,189 interest thereon from date of bond to 
date of suit at one per cent, aggregating Rs. 4,729.” An 
acknowledgment by defendants was recited, and it was 
u okpkkuo that this suit be decreed to plaintiffs according to 
acknowledgment filed by defendants. The plaintiffs do re- 
cover from defendants the money claimed with costs and in- 
terests from the date of suit to that of realisation.” it is 


evident that though the plaintiffs might have sued to enforce 
the hypothecation as such, they chose to treat the bond as 
a mere money claim, upon which they sought a simple 
decree for money. Kantoo Lall who was then of full age 
was not made a party to the suit, nor was Maltabeer, an 
infant son of Bujrung, who was born after 1850. In 1859 
the right, title and interest of the judgment debtors in cer- 
tain specified properties was sold in execution of the decree, 
and was purchased by a benamidar for Muddun Thakoor. 
Judging from the names of the properties it would appear, 
that although most of those which were hypothecated in 


(n) 1 I. A. 321,333 ; 8. C. 14 B. L K. 187; 8. C. 22 Both. 5*5. The facts of 
the case are not sot out in the report, but are fully stated by the Chief Justice 
of Madras (9 Mad 347) from a personal examination of the original record. 
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1855 were sold under the execution, yet some which were 
hypothecated were not Hold, aud .some which were sold 
had not been hypothecated. The whole execution appears 
to have proceeded upon the footing of an ordinary money 
decree, and not of a mortgage. Kan too Lull sued Muddun 
Thakoor to recover the whole property, a relief to which he 
would have been entitled if his share had been improperly 
sold (§ 840). The High Court of Bengal awarded him 
the share to which he would have been entitled on parti- 
tion. This decree was reversed by the Judicial Committee. 

* 

The judgment followed that in (jirdhar hall’s case ($• 285) 
of which it termed part. It rested on the* principle laid 
down in that case that, “ It would be a pious duty on the 
part of the sou to pay his father’s debts and it being the 
pious duty <>f the son to pay his father’s debts, the ances- 
tral property, in which the son, as the son of his father, ac- 
quires an interest by birth, is liable to the father's debts.” 
It applied that principle to the particular case by saying? 

It lias already beam shown that if the' decree was a pro- 
per one, tin* interest of tin* sons as well as the interest of 
the fathers in the property, although it was ancestral, were 
liable for the payment <4 the father’s debts.” Their Lord- 
ships were of opinion that in favour of the auction pur- 
chaser the propriety of the sale must be assumed. It has 
been suggested (o) that the decree in Muddun Thakoor's 
case was given on the footing of a mortgage, or at all events 
that the Privy Council acted on that view. I think it is 
quite clear that such a supposition would hare been a 
mistake, and that there is no reason to suppose that their 
Lordships were under any misapprehension. 


§ 289. This case again lias been approved and followed 
to its full extent by the Judicial Committee in more recent 
cases. In the case of Sttraj Bunsi v. Sheo Period, their 
Lordships qm>to Muddun Thakoor ’* case with approval, and 

C,t l'! nS !! tabHs,,i,lg “ that where J° int ancestral property 

(o) Kenian, Offg. C. J., 9 Mnd. 19G. 
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has passed out of a joint family, either under a conveyance 
executed bv a father, in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the father’s debt, 
his sons, by reason of their duty to pay their father’s debts, 
cannot recover that property unless they show that the 
debts were contracted for immoral purposes, and that the 
purchasers had notice they were so contracted ” (/>). 


§ 21)0. These rules are subject, as already stated (§ 285) 
to a further exception, of which the first branch is that the 
creditor, who wishes to enforce Ins claim against the inter- 
ests of the sons, must show that he intended to do so by his 
proceedings in execution. The leading* case upon this point 
is that of Ihrnrfydl v. Jm/<5rp Naraln (y), Then* Too/ani 
fSitujh, the father of the respondent, being indebted to the 
appellant to the amount of Its. 5,000, executed to him a 
Bengali mortgage bond for securing the repayment of that 
sum with interest. The appellant afterwards put that bond 
in suit, and obtained a decree against Toofaui Singh for 
Its. 0,828, The decree was an ordinary decree for money, 
and no proceedings were taken to enforce it against the pro- 
perty specially hypothecated. So far the ease seems identi- 
cal with that of Mutbhn* Thaknny, Six years after decree, 
the appellant caused “ the rights and proprietary and Mo- 
kurruri title and share of Toofaui the judgment debtor,” in 
the joint family property to be sold for the amount then 
alleged to be due, and bought it himself and got into posses- 
sion of the whole. The son then sued to recover the whole 
property, on the ground that being under Mitakshara law 
the joint property of his father and himself, it could not be 
sold for his father s debts, which were incurred without any 


(p) 6 1. A. 88, p. 100 ; S. C. 5 Cal. US, p 1 7 1 ; followed Bhwfhut Perthadv, 
Giria Koer^ 15 1. A. 99 ; 8- 0. 15 Cat. 717 SJeenakafii. Hindoo v. t inmndikunaka, 
16 f. A. I ; S. C. 12 Mad. 142. 

(q) 4 1. A. 247 ; 8. C. 3 Cal. 198. Pome of the facts of this ca#o arc more 
fully *et out by Mr, Justice Mitter in 8 Cal. p. 998 than they are in the Privy 
Council report, See alec Jugdetp v. Deenayal , 12 B. L, K, 100, the cm* 
appealed from* 
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necessity. An issue was recorded as to whether Toofani 
Hiugh borrowed from the defendant under a legal necessity 
or not. No special issue was recorded as to whether the debt 
was of an immoral character, though evidence to that effect 
was given as bearing on the question of necessity. The 
Original Court appears to have considered that it could not 
go behind the order of sale, and that as that purported only 
to deal with the interests of Toofani Singh, the son was 
entitled to possession of tin* other moiety. The Zillali 
Judge dismissed the suit, being of opinion that a legal 
necessity was made out, that therefore the debt was binding 
on the sou, and his share as well as the fathers was liable 
for the debt. This finding of fact was binding on the 
High Court on special appeal. It held, however, upon the 
construction of the sale proceedings that the purchaser 
could get nothing more than what was pnt up to sale, 
the rights and share of Toofani Singh. They further were 
of opinion that such an interest was not saleable under 
Mitakshara law J29) and therefore decreed for the plain- 
tiff. This was treated by the Judicial Committee as " the 

%r 

first and principal question, and after an elaborate examin- 
ation of the authorities thev decided that the father’s 

» 

interest could be sold, so as to enable the purchaser at the 
execution sale to compel such a partition as the debtor might 
have compelled, if no sale had taken place. In dealing with 
the conclusive finding of the Zillali Judge that the debt was 

contracted under a logiil necessity, the Judicial Committee 

* * ' 


u r n 


say : — “This issue, however, seems to their Lordships to be 
immaterial to the present suit, because whatever may have 
been the nature of the debt, the appellant cannot be taken 


to have acquired by the execution sale more than the right, 
title and interest of the judgment debtor. If he had sought 
to go further, and to enforce the debt against the whole 
property, and the co-sharers therein who were not parties 
to the bond, lie ought to have framed his suit accordingly, 
and have made those co-sharers parties to it. By the pro- 
ceedings which he took he could not get more than what 
was seized and sold in execution, viz*, the right, title and 
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interest of the father. If any authority be required for 
this proposition, it is sufficient to refer to the eases of 
Nugender Chundir Qhose v. Sri mutt y Kaminne Dasnee, and 
JBaijun Doohey v. Brij B hooka n Lull u (r). The result was 
that the son was held entitled to recover the whole pro* 
perty, subject to a declaration that the purchaser had 
acquired the share of Ttmfani Singh, and was entitled to 
have that share ascertained by partition 


$ 291, This case was followed in the Privy Council by 
that of Hurdny Nnraiit v* IhnuUr l \ rkash {() , The facts 
there were exactly the same as in Dvcntlyal'. s cast*; viz,, a 
decree for a money debt against tin* father followed by 
execution against “ whatever rights and interests the said 
judgment debtor had ” in the property sold. Mere the 
Judicial Committee, agreeing with the High Court, held on 
the authority of Dntndyal v. Jmjilrrjt Narnia that the 
interest purcliased by the creditor was only “ the right 
which the father, the debtor, would have* to a partition, 
and what would come to him upon the partition.” The 
cases of Gird harm Lull v. KuuUjq Loll, and of So raj Iiunni v. 
IShno Pnrxhad were cited in argument, but not in the judg- 
ment, No doubt it was in reference to them t hat their Lord- 


Hurdey Narain 
v. Howler Ptr- 

ka#h> 


ships said, “ the decree was the ordinary one for the payment 
of the money, and this case is distinguishable from the cases 
where the father, being a member of a joint family governed 
by the Mitakshara law, had mortgaged the family property 
to secure a debt, and the decree had been obtained upon the 
mortgage, and for a realisation of the debt by means of the 
sale of the mortgaged property.” No such distinction 
existed as to the case of Muddun Thakoor v. Kantoo Loll , 
which does not seem to have been referred to. 


§ 292. These cases were for some time taken by the Explanation 
Courts in India as, to a certain extent, over-ruling Muddun of these caao®. 


(r) 11 M. I. A. 241 ; 2 I. A. 275 . 

<») Am to thin lost point, see also Hvrdey Narettn v. Rooder Pmkash, 11 1 , A. 
26; S. C. IOCrI. 626; Jlaruti Nur ay an v. Lilnchand , 6 Bom. 664. 

(0 XI I. A. 26 ; 8. C. 100*1 626. 
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Thakoor } s case, and as laying down the general principle, 
that where a decree has been obtained against a father on a 
mere money debt it could not be executed so as to bind the 
rights of the sons, unless they were parties to the decree. 
It is abundantly clear, however, that the Judicial Committee 
did not intend to over-rule that decision. It was never 
referred to from beginning to end of D**nd yaV s decision. 
It never seems to have occurred to any one that it had any 
bearing upon the decision. Both the original Court and the 
High Court had accepted as an undisputed fact that the 
judgment creditor chose, for reasons of his own, to sell only 
the rigM, title and interest of the father, (?/). The Privy 
Council adopted tins finding and acted upon it. Between 
the hearing of TKmdynV* case and that of Hurdey Narain 
the decision in Sura/ ttnnxi v. $hr<> Prrtmd (§ 289) had been 
von, in which tlu* rulings in Muddnn Thnkoor*** case had 


been fully adopted. Yet in Hardly Namin'* case neither 
Muddnn Thakonr imr Sum} Buns! were noticed in the 
judgment ns being at all in point, in a much later case, 
in which the Privv Count'd over-ruled a decision of the 
Mad ras High Court founded on this mistake, they say, 
u The High Court seems to have acted on the rule of law 
so laid down as a rigid rule of law apparently applicable 
to tliis* particular cast'. But the distinction is obvious. In 
Hurdey Narain * case, all the documents shew that the 
Court intended to sell, and that it did sell nothing but the 
father's share — the share and interest that lie would take 
on partition, and nothing beyond it — and this tribunal in 


that case puts it entirely upon the ground that every thing 
showed that the thing sold was " whatever rights and 
interests the said judgment debtor had in the premises and 
nothing else” (r). Accordingly in the case in which those 
observations were made, and also in a previous one (tc), the 
Privy Council affirmed sales under a money decree against 



(v) B*e 12 R. h. K., pp 10i f 103. 

Nmd,< v< Kanaka, 16 I. A. 1, p. 6; B. C. 12 Mad. 142, 

(w) Bhaglut P*r$had v. Qirya £Tq0> 16 I. A. W; S. C. 16 Cal. 
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the father to which the sons were no parties, being of 
opinion that the creditor and the Court both intended to 
put up for sale the entirety of the family property (*.} 

$ 298, A further branch of the same exception 285) Banomi 
in that the purchaser of family property for the debt of the a/o^un. 
father, whether he takes by a conveyance direct from the 
father, or by a sale at Court auction, must be intended to 
take, and must believe that he is taking the entire estate, 
and not merely the father's interest in it, This was laid 
down in several eases before the Privy Council, the first of 
which was that of Nanumi Bab twain v, Modun Mohun (y). 

There a father with minor sons was manager of an ancestral 
estate. In an ejectment suit against the lather the plaintiff 
obtained a decree for mesne profits. The High Court stated 
the execution proceedings which ensued as follows, “ In 
the petition for execution an inventory of the judgment 
debtor's property was given, which described it as ‘The 
share of 8 annas 11 gundahs out of the entire 16 annas, 
right and interest of the judgment debtor in Mouzali 
Ram pore,’ and prayed that this might, be attacked and sold. 

The proceeding confirming the sale, and the certificate of 
sale are to the same effect, r/;;., describing the property as 
8 aiuias 11 gundahs share, and stating it to he the right 
and interest of the judgment debtor in the whole estate. 

This language might be regarded ns specifically stating the 
object of the sale, 'vT., an 8 annas 1 J gundahs share, and 
the statement as to its being the right, and interest of the 
creditor as mere description. Section 249 of the Civil Pro- 
cedure Code, however, provides that the proclamation of 
sale shall declare that the sale extends only to the right, 
title, and interest of the judgment debtor in the property 
specified, and it may be contended that, read in the light 


(at) In oonodering this question it is not aufiieient to examine the decree 
without rtlao considering the proceedings in execution* Kagal Ganpaya v. Man • 
jappa* l'i Bom. 691. 

(y) 13 I. A* 1 ; 8. C- 13 Cel* 21 ; tollow«»cl ( Daulet Ham v. Mehr Chand t 
14 1. A. 187 i 8. 0. 15 Cal. 70 ; Mahabir Ptnhad v. Mohtsxoar Hath, 17 I« A. 
U i 8 . 0. 17 0*1. 384. ^ 


Bahaa* 

Modun 
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of this section this was the proper meaning of the petition 
and certificate. This is the view taken by the original 
Court.” The High Court then proceeded to state that in its 
opinion the intention of all parties was to bring the whole 
property to rale, and in this view the Privy Council agreed. 
They said, (>) “ It appears to their Lordships that suffi- 

cient care has not always been taken to distinguish between 
the question, how far the entirety of the estate is liable to 
answer the father's debt, and the question how far the sons 
can be precluded by proceedings taken by or against the 
father alone from disputing that liability. Destructive as it 
may be of the principle of indej>endciit coparcenary rights 
in the sons, the decisions have for some time established the 
principle, that the sons cannot set up their rights against 
their father's alienation lor an antecedent debt, or against 
his creditors remedies for their debts, if not tainted with im- 
morality. On this important question of the liability of the 
joint estate their Lordships think that there is now no con- 
flict uf authority. The c ircumstances of the present case do 
not call for any enquiry as to the exact extent to which sons 
are precluded by a decree against their father from calling 
into question the validity of the sale, on the ground that the 
debt which formed the foundation of it was incurred for 
immoral purposes, or was merely illusory and fictitious. 
Their Lordships do not think that the authority of Been - 
dyaP* case bound the Court to hold that nothing but Gird- 
hari's (the father’s) coparcenary interest passed by the sale. 
If his debt was of a nature to support a sale of the entirety, 
ho might legally have sold it without suit, or the creditor 
might legally procure u sale of it by suit. All the sons can 
claim is, that not being parties to the sale or execution pro- 
ceedings, they ought not to be barred from trying the fact 
or the nature of the debt in a suit of their own* Assuming 
they have such a right, it will avail them nothing unless 
they can prove that the debt was not such as to justify the 
sale. If the expressions by which the estate is conveyed 


u 13 1, A. p 17 i 13 Cal, $5. 
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to the purcita*er are suaeeptible of application either to the 
entirety, or to the lather's coparcenary interest alone, (and 
in Dmhdyal'e case there certainly was an ambiguity of that 
kind) the absence of the sons from the proceedings may be 
one material consideration. But if the fact be that the 
purchaser h&n bargained and paid for the entirety, ho may 
clearly defend his title to it upon any ground which would 
have justified a sale if the sons had been brought in to oppose 
the execution proceedings." The Committee then pro- 
nounced its opinion that the debt for which the property 
had been sold was a joint family debt, adding, “ if it is a 
joint family debt, a sale to answer if effected cither by 
Girdhari himself, or in a suit against him cannot be success- 
fully impeached." Finally they agreed with the Courts 
below “ that the execution and sale proceedings was each 
that the pureher must have thought that lie was buying 
the entirety, it is equally clear that all parties thought the 
same. The purchaser therefore has succeeded in showing 
that he bought the entirety of the state which could lawfully 
be sold to him, and the suit fails upon its merits" (a). 


§ 294. Two later decisions of the Judicial Committee are Simbhu Nath 
in accordance with the view of the law stated in the last v ‘ ® olaf} 
case. In one (b) Luekmun who had four sons was sued for 
a money debt by one Bhichook. The suit was terminated 
by a decree for a specified sum, to secure which the debtor 
mortgaged “ his right and interest in Mou&ab Kindwar." 

The sons assented to this arrangement. U pun default execu- 
tion was taken out upon the decree; and the property was 
sold to Bhichook, who received a certificate stating that 
“whatever right, title, and interest the said judgment 
debtor had in the said property, being extinguished from 
the date of the sale, is transferred to Bhichook." The pur- 
chaser got into possession of the entire family property in 


(a) 8ee the construction put upou this cane by the Ma4nu High Court in 
Narasanna v. Uurappa t 9 Mitd. 424. 


V. 


( b ) Svnbhu, Nath v. Golab bingh t 14 1. A. 77 f 14 Cal 
Sitaram Shet, U Bom, 42. 


, 572 \ tiakharum Sh$i 
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the Mouzah. The sons sued to recover their shares. The 
Subordinate Judge held, upon the authority of Upooroop 
Tewary v. Lalla Bandajee, (c) that the mortgage by Luchmun 
with his son’s assent bound the whole family property. 
This decision was reversed by the High Court, and their 
reversal was affirmed by the Judicial Committee in the 
following judgment, 

u Their Lordships cannot agree with the Subordinate 
Judge. Whatever part uny of the sons may have taken 
in negotiating between Luchmun and Bhichook, there is no 
evidence whatever of their proposing to mortgage their 
own interests. The sons may have assented to what was 
done, but the question is, what was done ? That must be 
answered by the documents. 


“ Moreover if Bhichook relied on assent by the sons he 
should have taken care to make them parties to the execution 
proceedings. In JJtrndyaVs case, where the expressions used 
by the mortgagor were much more favourable to the con- 
veyance of the entirety than they are here, the creditor’s 
omission of the sons from the proceedings was made a 
material circumstance against him. And in Nanomi Babu - 
as in \v case, where the decision was in favour of the purcha- 
ser, the same circumstance was recognized as being material 
when the expressions by which the estate is conveyed to 
the purchaser are susceptible of application either to the 
entirety or to the father’s coparcenary interest alone. 


“In the case of Upooroop Ten: ary, Mr. Justice Mitter 
thought that the words “ my proprietory share 55 in a Mouzah 
were calculated to describe the entirety of the family pro- 
perty in dispute ; and he distinguished them from the ex- 
pression “ right, title, and interest . 55 In Eurdey Narain’s 
case, 11 Ind, App., 26, there was no conveyance, but a sale 
on a money decree. The only description was “ whatever 

- — - ■ - - - - - - - - 1 ■ , , -m 


(c) 6 Cal. 749. 
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“ rights and interests the said judgment debtor had in the 
“property,” these were purchased by Hitrdey Narain. 
The High Court held that nothing passed beyond the 
debtor's interest which gave him a right to partition, and 
which perhaps may for brevity be called his personal 
interest, and this Committee affirmed the decision. Each 
case must depend on its own circumstances. It appears to 
their Lordships that in all the eases, at least the recent 
cases, the inquiry has been what the parties contracted 
about if there was a conveyance, or what the purchaser had 
reason to think he was buying if there was no conveyance, 
but only a sale in execution of a money decree. 

“ Their Lordships arc sorry that they cannot follow the 
learned Judges of the High Court into their examination 
of the vernacular petition. But they find quite enough 
ground in t lie decree* to express a dear agreement with 
them. They conceive that when a man conveys his right 
and interest and nothing more, ho does not primd facie 
intend to convey away also rights and interests presently 
vested in others, even though the law may give him the 
power to do so. Nor do they think that a purchaser who is 
bargaining for the entire family estate would be satisfied 
with a document purporting to convey only the right and 
interest of the father. It is true that the language of the 
certificate is influenced by that of the Procedure Code. 
But it is the instrument which confers title on the pur- 
chaser. Its language, like that of the certificate in Hurdey 
Narain’s case, is calculated to express only the personal 
interest of Luchmun. It exactly accords with the expres- 
sion used in the decree of August 1869, founded on 
Luchmun’s own vernacular expressions, which the High 
Court construe as pointing to his personal interest alone. 
The other circumstances of the case aid the primd facie 
conclusion instead of counteracting it. For the creditor 
took no steps to bind the other members of the family, and 
the Bs. 625 which he got for his purchase appears to be 
nearer the value of one-sixth than of the entirety/' 
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$ 265. In a later case (d), from Madras the Sivagiri 

Zemindar had contracted numerous debts to different cre- 
ditors, in respect of the majority of which he had consent- 
ed to decrees by which specific portions of his impartible 
Zemindary were hypothecated as security for payment. 
The debts in question were neither illegal nor immoral, but 

were not shown to be necessary nr beneficial to the family. 

■ * ! 

He had one son who was born before these deerees com- 
menced. During- the life of the judgment debtor his whole 
Zemindary was attached and ordered to be sold at the 
demand of 13 creditors, of whom all hut two held specific 
mortgages on the Zemindary. The sale did not take place 
till after his death. There can he little donht that, if 
proper steps had heon taken, it would have been possible 

to sell the Zemindary in such a manner as absolutely to 

• • 

bind the son's interest. But during the whole course of 
the execution proceedings the Civil Judge, acting upon the 
view of the law which was taken by the High Court pre- 
vious to the decision in Muttaijm Chettg v. Savgili (c), 
announced his opinion that the sale could only bind the 
father's life-interest, and that it would only pass to the 
purchaser the rents in arrear at his death. The son was 
made a party to the suit after his father's death as his 
legal representative. Upon these facts both the Indian 
Courts were of opinion that nothing was intended to pass, 
and therefore that nothing did pass, to the auction pur- 
chaser except the father's life-interest, and this opinion was 
affirmed on appeal by the Privy Council. 

$ 296. Lastly, there is a class of cases which has an in 
direct, though important, bearing upon the present ques 
tion, in which the Privy Council has laid down the rui 
“ that in execution proceedings the Court will look at th 
substance of the transaction, and will not be disposed t < 
set aside an execution upon mere technical grounds, whei 


id) Pettachi Chstty v. S’inoiH Vira 14 I. A. &4, 10 Mad. 241. 
<*) 9 I. A !»; 8. C. 8 Mad, 1. 
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they find that it is substantially right.” Where therefore 
a defendant possesses both an individual and a representa- 
tive character, and where he has been sued for a debt 
which would bind the whole family which he represents, 
and where execution is taken out against him under the 
decree, the Court is at liberty to look at the judgment to 
see what was intended to be sold under his right, title, and 
interest, and may treat the decree as binding the whole 
family which is represented by the defendant, and as pro- 
perly executed against the joint family property (J). 

S 29(3 A. It appears to me that the above decisions lav 8ung**ted sum- 

* / r ‘ inary of ueoi* 

down the following rules: sions. 

I. That in cases governed by Mitakshara law a father 
may sell or mortgage not only \u> own share, but his sons* 
shares in family property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or immoral character* 
and that such transaction may be enforced against his sons 
by a suit and by proceedings in execution to which they 
are no parties (<j). 

II. That tin* mere fact that the father might have trans- 
ferred his sons’ interest, affords no presumption that helms 
done so, and that those who assert that he has done so must 
make out, not only that the words in the conveyance are 
capable of passing tin* larger interest, but that they are 
such words as a purchaser, wlu> intended lo bargain for 
such a larger interest, might lx* reasonably expected to 
require (/>)* 

III. That a creditor may enforce payment of the personal 
debt of a father, not being illegal or immoral, by seizure 


(/ ) Bi#$e$sur Lull v. Luchmeutur Singh, <5 I, A. 233 ; 8. C. 5 C. L . tt. 477 ; 
Darbhunga v. Conmar, 11 M. 1. A. Gift ; Jugol Kiahort* v. JoUndru Mokun, 11 
I. A. 495 ; 8. U. 10Cal.9S5; .Imran Hahujn Shet v. Jtnnu Knndin, 11 Bora. 361 ; 
Lula Parbhu Lai v. Mylne, 14 Cul. 40l ; Hari Santa Mmtra v. Hhubanemvari 
15 1. A. 195 ; 8. C. 16 Cal. 46. 

<*7 ) Qirdhari tail v. Kanton Lull, ««/<?,§ 285. 

( h ) Simbhu Nath v. Qahtb Singh, ante, § 291. 
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Ptiiachi Ch$tty 
v. Bimtgiri Ze- 
mindar. 


Kiteotion pro 
6t*ding« liberal- 
ly eonfttrued. 
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$ 295. In a later ease (<i), from Madras the Sivagtri 

Zemindar had contracted numerous debts to different cre- 
ditors, in respect of the majority of which he had consent- 
ed to decrees by which specific portions of his impartible 
Zemindary were hypothecated as security for payment. 
The debts in question were neither illegal nor immoral, but 

w ert* not shown to be necessary or beneficial to the family. 

* 

He had one son who was born before these decrees com- 
menced. Daring* the life of the judgment debtor his whole 
Zemindary was attached and ordered to bo sold at the 
demand of IS creditors, of whom nil but two held specific 
mortgages on the Zemindary. The sale did not take place 
till after his death. There can be little doubt that, if 
proper stops had been taken, it would have been possible 
to sell the Zemindary in such a manner as absolutely to 
bind the son’s interest. Tint during the whole course of 
the execution proceedings the Civil Judge, acting upon the 
view of the law which was taken by the High Court pre- 
vious to the decision in Muttmjrn Chatty v. Saw gilt (c), 
announced his opinion that the sale could only bind the 
fathers life-interest, and that it would only pass to the 
purchaser the rents iu nrroar at his death. The son was 
made a party to the suit after his father’s death as his 
legal representative. Upon these facts both the Indian 
Courts were of opinion that nothing was intended to pass, 
and therefore that nothing did pass, to the auction pur- 
chaser except the father’s life-interest, and this opinion was 
affirmed on appeal by the Privy Council. 

§ 296. Lastly, there is a class of cases which has an in- 
direct, though important, bearing upon the present ques- 
tion, in which the Privy Council has laid down the rule 
“ that in execution proceedings the Court will look at the 
substance of the transaction, and will not be disposed to 
set aside an execution upon mere technical grounds, when 


{d) Ptltachi Chettii ». 8'«<tai7i' Fira, 14 I. A. 84, 10 Mud, 241, 
(.1 9 l. A l*; 8. C 6 Mad 1. 
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they find that it is substantially right/’ Where therefore 
a defendant possesses both an individual and a representa- 
tive character, and where ho has been sued for a debt 
which would bind the whole family which lie represents, 
and where execution is taken out against him under the 
decree, the Court is at liberty to look at the judgment to 
see what was intended to be sold under his right, title, and 
interest, and may treat the decree as binding the whole 
family which is represented by the defendant, and as pro- 
perly executed against the joint family property (/)* 

$ 29t)A. It appears to me that the above decisions lav RuKjjMted *um* 

‘ umry ot deoi- 

down the following rules : »ion». 

I. That in cases governed by Mitakslmra law a father 
may sell or mortgage not only his own share, but his sons’ 
shares in family property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or immoral character* 
and that such transaction may hi* enforced against his sons 
by a suit and by proceedings in execution to which they 
are no parties (</). 


II. That tin 1 mere fact that the father might have trans- 
ferred his sons’ interest, affords no presumption that he has 
done so, and that those who assert that hr has done so must 
make out, not only that the* words in the conveyance are 
capable of passing the larger interest, hut that they are 
such words as a purchaser, who intended to bargain for 
such a larger interest, might be reasonably expected to 
require (h). 

III, That a creditor may enforce payment of the personal 
debt of a father, not being illegal or immoral, by seizure 


(/) Bi xxeMur Lull v. Luchmemur Singh, 6 I. A. 233 ; 8. C. 5 C. L. tt. 4 77 ; 
Darbhunga v. Coomar , 14 M. I. A. 605 ; Jugol A'm/imy v. Jotinriru Mohan, 11 
I, A. 66; 8. C, 10 Cal. 988; Jairan Ilabajn Shet v. Jrmtn h'ondio, H Horn. 301 ; 
Lola Parbhu Lai v. Mylne, 14 Cal. 401 ; llari Savon Sloitrav. ItUubnnemvuri. 
15 1. A. 195 ; 8. 0. 16 Cal. 40. 

(g) Qirdhari Lall v. K untan hall, ante, § 285. 

(h) Simhhu Nath v. Unlab Singh, ante, § 294. 
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and sale of the entire interest of father and sons in the family 
property, and that it is not absolutely necessary that the 
sons should be a party either to the suit itself or to the 
proceedings in execution (/). 

IV, That it will not be assumed that a creditor intends to 
exact payment for a personal debt of the father by execution 
against the interest of tin* sons, unless such intention 
appears from the form of the suit, or of the 1 execution pro- 
ceedings, or from the description ot tin* property put up for 
sale; and the fact that the *ons have not been made parties 
to the proceedings in execution is a material element in con- 
sidering whether the creditor aimed at the larger, or was 
willing to limit himself to the minor remedy (h). 

V. That the words 41 right, title, and interest of the judg- 
ment debtor” are ambiguous words, which may either moan 
the share which he would have obtained on a partition, or 
the amount which he might have sold to satisfy his debt (/). 


VI. That it is in each case 1 a mixed question of law and 
fact to determine what the Court intended to sell at public 
auction, and what tin* purchasers expected to buy. That 
the Court cannot sell more than the law allows. If it 
appears as a fact that the Court intended to sell less than 
it might have sold, or even less than it ought to have sold, 
and that this was known to the purchasers, no more will 
pass than what was in fact offered for sale (///)♦ 


Cau sons cot up 
immorality <>t 
debt against 
pttrchiiKor under 
decree ? 


^ 297. Another very important point which does not 
appear to he quite settled is this. Assuming that a decree 
against a father alone for a debt not immoral or illegal can 
he enforced against the whole family property, is it open 


(0 M ml dun Thnl'nor v. hunt on Lull, ante, § 289; Nunomi Bah uasin v. Moduli 
Mohan, an to, § 293. 

(t) Deendyaf v. Juadeep Nam in, rtwfe,§290; Nunley Nnrnh v. Roodw 
Perk nth, mite, § 292 ; Nunomi Rahunsin v. Mud tin Mohan ante, § 293. 

(/ 1 Same ease:* et )><*.• nmani, 17 l- A, p. 16 ; 8. 0. 17 Cal. p. 589; 8 Horn, 
p. 486; 4 Mnd.p. 65. 

On) Nanomi Flnhuash, v. Mod tin Mohan, ante, §293; SimhhnNath v.Ootab 
Singh, ante, § 294 : Pettuviu Chettij v. Sang Hi Pirn, ante, §295; Muhammad 
Abdul x Kutnl Husain, 9 All. 135. 
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to the sons to set up such immorality or illegality against 
the auction purchaser ? Upon this point there have been 
three very important decisions of the I Yviy Council. 


In the first case u son sought to set aside a sale made 
under a decree of Court against his father, the debt not 
being for the family benefit on one hand, nor immoral on 
the other. The Judicial Committee hold that he had no 
such right. They said, ‘‘It appears that Mmldun Mohuu 
Thakoor purchased at a sale under an execution of a decree 
against the two fathers, lit? found that a suit had been 
brought against two fathers; that a Court of Justice had 
given a decree against them in favour of a creditor; that 
the Court had given an order for this particular property 
to be put up for salt' under the execution ; and therefore it 
appears to their Lordships that he was perfectly justified* 
within the principle 4 of the case which has already been 
referred to in bth Moore’s Indian appeal east's, p. I2J («), 
in purchasing the property, ami paving the purchase 
money }n/mt Jhb for the purchase of the estate. The same 
rule has been applied in the him* of a purchaser of joint 
ancestral property. A purchaser under an execution is 
surelv not bound to go hack beyond tin* decree to ascertain 
whether the Court was right in giving the decree, or, 
having given it, in putting up the property for sale under 
an execution upon if. It has already been shewn that if 
the decree was a proper one, the interest of the soils, as 
well as the interest of the fathers, m the property, although 
it was ancestral, were liable for the pnxineul of the father’s 
debts. The purchaser under that execution, it appears to 
their Lordships, was not. bound to go further back than to 
see that there was a decree against those two gentlemen; 
that the property was property liable to satisfy the decree, 
if the decree had been properly given against them; and, 
having imputed into that, and having bum} jidv purchaser 
the estate under the execution, and Iwm/ fult paid a valuable 


Aluddun Thu* 
knar v. Kantw 
lull. 


Pmchumn* a«*ed 
i»ut enquire be- 
yond decree. 


(n) HunwinanpemtHd v. A/f, Babvoee ; S. C, 1$ 6utb, 81 (r.ote), 

U in t 
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consideration for the property, the plaintiffs are not entitled 
In come in, and to set aside all that has been done nnder 
the decree and execution, and recover back the estate from 
the defendant” (o). 


Effect of notice 
that debt wus 
immoral. 

Surnj Binttii 
hoar v. Sheo 

Proahad. 


£ 298. It is evident that the general principle laid down 
in this judgment. went very much beyond the necessities of 
the case. Kven if the son had been allowed to rip up the 
decree, it appears that the evidence showed the debt to have 
been one which he was liable to pay, at all events after his 
father's death, and therefore the sale to satisfy it came 
within the ruling in iiirdhurrv Lnll v. Kantoo LaU. But it 
might happen that the debt was contracted for purposes 
which would prevent its binding the son. These circum- 
stances might fail to afford any defence to an action against 
the father, or they might not be set up by the father. In 
(‘it her case the decree would have been a proper one as 
against the father, and properly enforced against his interest 
in the property. But vlien the creditor tried to enforce it 
against the son’s interest also, would the son be allowed to 
show that although tin* decree was properly given against 
the debtor, the property, that is tin* son’s interest it) it, was 
not property liable to satisfy the decree? In other words, 
can he show that the facts do not exist which would entitle 
the creditor to seize the property of B in execution of a 
personal decree against A ? A later decision of the Judicial 
Committee seems to show that he cannot do even this as 
against a bond Jidr purchaser at the execution sale, who has 
no notice of the original taint affecting the debt. In that 
case the suns sued to set aside a sale of joint property made 
to the defendant in execution of decree against the father. 
The lower Courts found that the debt was not for the 
benefit of the family, and that the money borrowed was 
spent by the father for immoral purposes. The High Court 
upon these findings held that although the original creditor 
could not have enforced his claim against the sons, the pur- 


, W T^ lkoor v * Kant0 ° t I. A. 3*21, 333; S. C. 14B.L. R. 1871 

b. C. 22 Suth, 56. 
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chaser at the sale, having purchased hawt Jid* for value 

without notice, was entitled to hold the property free of 

all claims by the sons. For this view they relied upon the 

decision last cited. The Judicial Committee quoted the 

passage already set out, remarking that they desired to say 

nothing which could be taken to affect the authority of* 

Mnddun Thakoors case, or of the cases which might have 

since been decided in India in conformity with it. They 

summarised the judgments in that case and in the kindred 

case of (rirdhant [jail v. Kan tun Lai l as being “ undoubtedly 

an authority for these propositions; ] *7, that where joint 

ancestral property has passed out of a Joint family, either 

under a conveyance executed bv a father in consideration 

* *■ 

of an antecedent debt, or in order to raise money to pay off 
an antecedent debt, or under a sale in execution of a decree 
for the father’s debt, his sons, by reason of their duty to pay 
their father’s debts, cannot recover that property, unless 
they show that the debts were contracted for immoral 
purposes, and that the purchasers had notice that they were 
so contracted ; and 2 ndhf t that the purchasers at an execu- 
tion sale, being strangers to the suit, if they have not notice 
that the debts were so contracted, art 1 not bound to make 
inquiry beyond what appears on t He face of the proceed- 
ings.” Their Lordships, however, proceeded to distin- 
guish the case Indore them from that of Mnddun Thaknor , 
on the ground of notice, actual or constructive, of the 
plaintiff’s objections before the sale, by virtue of which 
the respondents must be held to have purchased with 
knowledge of the plaintiff’* claim, ami subject to the result 
of the *uit to which the plaintiffs had been referred. 
It followed, therefore, that as against them, as well as 
against the original creditor, the plaintiffs had established 
that by reason of the nature of the debt neither they nor 
their interests in the joint ancestral estate were liable to 
satisfy their father’s debt (p). 


ip) 8uraj Bunti Koer v, Sheo Pro0had t 6 1. A. 88, 106, 108: 8. C. 50*1. 148 1 
KrUhnaji Lakihman v. I’ithal Ravji, 12 Bom. 025. 
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Nancnni Hub tut- 
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§ 299 . It certainly does apj>ear singular that a purchaser 
under a decree should be entitled, as against third parties, 
to assume the existence of a state of facts which was not, 
and perlmps could not have been, adjudicated upon in the 
suit which led to the decree. The primary effect of a per- 
sonal decree against a father is to bind his interest alone. 
It might be imagined that a purchaser under such a decree, 
who claimed to extend its operation to the interests of others, 
would have to make out such facts as would warrant its 
extension. Kven if it were held that he started with a 
presumption in his favour, it might have been thought that 
the presumption would have been rebuttable. In the case 
before the Privy Council, which has already been cited at 
length (§ 29 d), their Lordships treated this point as still 
open to argument. They said “ all the sons can claim is, 
that not being parties to the sale or execution proceedings, 
they ought not to la* barred from trying the fact or the 
nature of the debt in a suit of their own ” (q). This of 
course is all they could desire. In some later eases the 
Judicial Committee appears to lmve laid down in general 
terms, and without anv reference to tin* necessity of notice, 
that sons could successfully impeach a sale merely by proof 
of the immorality of the debt \r). Hut in all these cases, as 
m that of Nanumi Bulntasin , the fact of immorality had 
been disproved, so that the question of notice could not 
have arisen. Where tin* execution creditor is himself the 
purchaser at the auction, lie cannot protect himself under 
the plea of being a purchaser without notice, if there is any 
Haw in the nature of the debt (*). Where the purchaser 
was the son of the execution creditor, it was considered to 
l»e a question of fact, whether he was such a stranger to 
the suit as to be entitled to rely upon the decree without 
further enquiry (/). 


(q) 15 I. A., p, 18; Jaqulhai v. Vijbho<tkunda* t U Bom. 57- 
0 ) Bhutfbut I't rskad v. turjt i Koer , 15 1. A. W ; 8. 0. 717; Ahtutk* 

sht Nmdu hntaudt Kanaka, 1<» i. A. 1; S. 1'. 12 Mad. 142; Muhabir 
Fvrstmd v. Ahhesv ar Nath , 17 I. A. U ; 8. C. 17 Cal. 564. 

O Luchtnun Vans v. Otridhur Chowdhry, 5 C*i, 855; liamphiU tiineh v. 
Aty $amin > 8 Cul. 51", p. 522. 

(0 Trimbak Balkrishna v, Narayan Vomodut, 8 Bom. 481. 
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$ 300. Even if the strictest view should ultimately be 
taken of the rights of the purchaser under an execution, it 
must be remembered that under the Civil Procedure Code 
the son 8 have ample opportunity of protecting themselves* 
When property is about to be sold for n money decree it is 
always attached before sale. The proper course is for the 
sons to come in under § 278, and object to the sale of their 
interests on the ground that the debt was immoral or ille- 
gal. The party against whom the order is made will then, 
under § 283, be entitled to bring a suit in which the whole 
question can be determined t a). \\ here the property is 

put up for sale under a derive enforcing a mortgage no 
attachment need take place (r), but the sale is always 
notified beforehand by proclamation. By giving public 
notice at tin* time of sale to all intending purchasers, the 
sons will obtain the benefit of the ruling in their favour in 
Suraj Bunsi’s ease, as stated above 21*8). It has been 
held by the Allahabad High Court that the decree must bo 
read with the plaint, and that where the latter contains 
express statements showing that the debt is one which 
could not bind tin* sons, — in tin* particular instance, a 
claim for the refund of money criminally misappropriated 
by the father, — tin’s is in itself a constructive notice to the 
purchaser, which brings his case within that of SurnJ 
Bun si {?/*). 


§ 301. A father’s debts are a first charge upon the inherit- 
ance, and must be paid in full before there can be any surplus 
for division (,/•). As between the parceners themselves, the 
burthen of the debts is to be shared in the same proportion 
as the benefit of the inheritance. But, except by special 
arrangement with the creditors, the whole property, and all 
the heirs are liable jointly and severally (//). Where, how- 


(u) U mama he warn v. Shignprrnwai, 8 Mud. 376. 
tv) Krishna myna v. Perttmal, 8 Mad. 388. 

(it*) hfahahir Pratad v. Barndva Stnyh % 6 All. 234. 

far) Kurada, tiii. § 32; Data Bhaga, i. § 47, 48 ; V. Mny.,iv. §6; Tarn^hanfl 
v. Revb Ham, 3 M»<t H. C. 177, 181* 

<y) Katyayanu, 1 Dig. 291 ; Narada, in. § 2 ; Ytabnn, 1 Dig. 288; D. K. 8. 


» 

Rem«di«t ond«r 
Civil Proc^dur# 
C»»d0- 


Mod* of adjntt 
ment. 



m 


LIABILITY TO PAY DEBTS. 


f Quip* IS) 


ever, a father has separated from his sons, the whole of his 
property will descend at his death to an after-born son. 
Therefor© all debts contracted by him subsequent to the 
partition will, in the first instance, be payable by that son. 
But Jagarmatlia is of opinion that even in such a case, if 
the after-born son has not property sufficient to pay the 
debts, they should be discharged by the separated sons (2). 
This would certainlv have been the case under the old law, 
when the possession of assets was not necessary in order to 
render the sons liable. But it is probable that a different 
view would be taken now, when the creditor must show 
that the son's estate has been enlarged by the death, to the 
full extent of the liability attempted to be imposed. 


Obligation 
a rifling from 
possession <>t 
assets. 


§ d() 2. Srcmidlif , the obligation to pay the debts of the 
person whose estate a man has taken is declared with equal 
positiveness. It does not rest, as in the case of sons, upon 
any duty to relieve* the deceased at any cost, but upon the 
broad equity that he who takes the* benefit should take the 
burthen also (a). And it is evident that this obligation 
attached whether the property devolved upon an heir by 
operation of law, or whether it was taken by him voluntarily, 
as an executor dr sum tort as an English lawyer would say; 
for tin* liability is said to arise equally whether a man takes 
possession of tin* estate of another or only of his wife. As 
Narada says, “ He who takes the wife of a poor and soilless 
dead mail becomes liable for his debts, for the wife is con- 


vii. § 20—28 ; 2 Btra. H \>. 283. The case of Door pa Per shad v. Kesho Pershnd , 
9 1. A. 27 ; S. 8 f 'ail . 050, which seems to contradict the proposition in the 
text must, 1 think, depend on the special circumstances of the case. Certain 
minors had been decreed to pay money in a suit in which they were not really 
represented. The High Court, however, apparently ti prevent a fresh suit, 
held them liable for so much of the decree as represented their father's debt. 
That debt originally due by himself and other members of the joint family to a 
Granger, had been apportioned at a partition. As between the father and bis 
y<>ns the sum so allotted to him was the only debt tlmy could be equitably 
bound t.<> pay. 

(fi) V rihaspati, 1 Dig. 279; D, K. S. v. § 16—18. 

i«) “ He who has received the estate of a proprietor leaving no son, must 
pay the debts of the estate, or, on failure of him, the person who takes the wife 
of th* dec^sed.” Vujuavalkya, 1 Dig. 270; Katyayana, ib. 273, 330; Vrihas- 
pati, tb. 274. Or the successor to the estate, the guardian of the widow, or 
the eon, h<* who takes the estate becomes liable for the debts." Narada, iii. 3 
18, 25; Gautama, cited 2 W. MacN. 2&1; 1 Dig. 314. 



Hr at, 101*10$ .] 


IJABTL1TT OP HUM. 


sidered as the dead man's property ” (?>)» Even the widow 
is not bound to pay her husband's debts, unless ahe is his 
heir, or has promised to pay them, or has been a joint con- 
tractor with them (r). 


§ 303. “ Assets are to be pursued into whatever hands. 

See Narada, cited by Jagannatha, 1 Dig. 272. And innu- 
merable other authorities may be cited were it requisite in 
so plain a ease/' This is the remark of Mr. Colebrooke, 
approving of a Madras pandit’s fnhmh f that where uncle 
and nephew wore undivided members, and the nephew bor- 
rowed money and died, leaving his property in the hands of 
the uncle’s widow, she might be sued for the debt (d). So 
in Bombay, a suit was maintained on an account current 
with a deceased debtor against his widow and three other 
persons, strangers by family, on the ground that they had 
taken possession of his property, but they wore held only 
liable to the extent to which they became possessed of the 
property (e). Similarly in Madras, where a suit was 
brought against the representatives of two deceased co- 
debtors to recover a debt incurred for family purposes, it 
was decided that the son-in-law of one <>f the deceased co- 
debtors and liis brot hers were properly joined as defendants, 
on the ground that they in collusion wit It the widow of tin* 
deceased, had, as volunteers, intermeddled with, and sub- 
stantially possessed themselves of, the whole property of the 
family of the deceased co-debtor ( /’). In each of these cases 
the person in possession of the property held it without any 
title or consideration, like an executor de son tort in England. 
On the other hand, in a Madras case, where the plaintiff 
sued on a bond by the first defendant's husband, and joined 
the second defendant, his son-in-law, as being in possession 


(b) Narada, iii - 5 2! — 26 ; ante , § 71* 

(c) Narada, iii. § 17 ; Ynjnavaliirya, Vishnu, l Dig. HIS ; Katyayana, 1 Dig. 
315; 2 W. MacN. 283, 286. 

<d) 2 Stra. H. L. 282 

Kupurchund v. Dadabhoy, Morri*, Pt- II. 126. 

(/) Maqaluri v. Naraynna , 3 Mad, 359; Kanakammn v. Vmkat<tf<ntnam i 
7 Mad. 586. 
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of the property, arid judgment was given against both, the 
Sudr Court. reversed the decision against the second defend- 
ant, observing, “ that he is not in the line of the first 
defendant’s husband’s heirs, and that although property 
derived by him from the deceased debtor may in execution 
be made liable for the debt, his possession of the property 
does not render him personally responsible ” (tj). Now, if 
a decree had been obtained during his lifetime against the 
debtor, it might, of course, have been executed against his 
property in the hamK of the son-in-law. Hut it is difficult 
to see in what wav l In* property could have been got at in 
the hands of the second defendant, except by a suit to which 
he was a party (A). In a suit, against the widow she could 
only have been made liable* to the extent of the assets she 
had received. According to English law, an administratrix 
might also be* made liable to the extent of the assets which, 
but for her wilful default, sin* might have received, and if 
she chose to leave them in the hands of* her son-in-law, this 
would be a wilful default. Hut I doubt whether a Hindu 


widow is hound to bring suits against third parties to re- 
rover assets for the benefit of creditors (/). It seems to me 
that the son-in-law was properly joined in order to enable 
him to show that In* had no property of the deceased, or that 
he held the property for value. And so in Calcutta, where 
the half-brother of the deceased was sued jointly with his 
sons for a debt, the Court held that he could not be liable as 
heir, which he manifestly was not, but that he would have 
been liable if it had been shown that he had possessed him- 
self of any of the property of the deceased (A*). 


Liability in 
personal. 


§ 304. In some early cases this principle was pushed so 
tar that it was even held that an heir could not alienate 
property which had descended to him, while the debts of the 


(o) Amavchi v. Manchirnz, Mad. Dec. of 1861, 73 
(h) See p**t, 5 f»9G. 

. 0\ 2 W. M*gN. 286, where a man left a widow, who was clearly his heir, 

hut Ins father ami brothers appropriated his property. Tne pandit said'that 
they and not the widow were bound to pay his debts*. 
ix)" Ram pert ub v, Oopeelashen, Sev 101. 
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deceased were unpaid. That is, that a simple debt immediate- 
ly on death acquired all the force of a specific mortgage (I). 
But this view has been denounced by more recent decisions, 
and it is now held, u that the property of a deceased Hindu 
is not so hypothecated for his debt as to prevent his heir 
from disposing of it to a third party, or to allow a creditor 
to follow it, and take it out of the hands of a third party, 


Dobu a r® uot a 
charge upon th® 
estate. 


who has purchased in good faith and tor valuable consider- 
ation. The creditor may hold the heir personally liable for 
the debt, if he have alienated the property, but he cannot 
follow the property" (m). The same ruling has been applied 
by the High Court of Bengal, m a case where it was 
attempted to make a devisee liable for the debts of the tes- 
tator, in respect of his possession of part of the estate. The 
Court held that no such liability attached, whether his pos- 
session had commenced before the death as by gift, or after 
the death as by bequest (n). The case was argued purely 
upon principles of Kngiish law, which, of course*, had little 
bearing upon the point. It lias, however, boon held in 
Madras, that a voluntary transfer of property by way of 
gift, if made honn fvb , and not with the intention of defraud- 
ing creditors, is valid against creditor* (o). W hat the 
deceased could have done during his lift*, it would probably 
lie held, he could also do by will, unless a specific lien had 
attached to the property. And so a gift by the heir would 
probably also be held valid in favour of the donee, though, 
of course, such a gift would in no degree lessen his own 
liability to the creditors (§ 27f>). The Bombay High Court, 


( I } Lu*j\jah v J‘rtmbncf>, UtJiu. Scl. liep, ’>> ; hainAn-.l v. hvuhno M ultuj, 
Murritf, i*t. II. 10S. 

\m) Unmtp'torna v.ijnnjit , 2 Sulli. 2Ub ; Jnun^ttt ro >n v. ra>(j}< ndn* t U Bum, 
H. C. 110; Laktikt/ian v. Sarascahhui , 12 Bonn LI. 7*. As to what circum- 
stances will negative good Until, so* G v MuckinhHfh, 4- Cal. Stl7* 

(ft/ Ham <h>t.tum v. *Jotnt*h y 21 Sutft. » od. A contrary opinion, also founded 
upon arguments drawn from Buglitdj statutes, wan e»prc**ed by tontift u, J., 
iu Ui’GGtuier v, Markinton'u, i tui. bV/ , 1 lu* case was ultimately decided upon 

the law of Limitation. 

(o) GnanaOhm v. $rinivana t 4 Mad. ii. C. St; Ha ibis hen, Ghundx . An mat da 
Koer t 11 1. A. Ib4; S. 0. b All. 5#). By the Transfer 'of Property Act ( I V of 
16S2) a person who takes by gift the whole property of another is liable for alt 
the debts due by the donor at the time ot the gift to the extent of the property 
received, § 123, 
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in Jamiyatram v. Parhhuda* (2;), says that Mr. Colebrooke 
laid the proposition down too broadly that the assets of the 
debtor may be pursued into whatsoever hands they may 
oome, and they rather indicate an opinion that this rule only 
applies to those who take the inheritance as heirs. The 
case before them, however, was one of a purchaser for value. 
There is nothing* to show that they would have exonerated 
a person who took the estate after the death by his own 
voluntary act, and without a title derived either from the 
deceased, or from the representives of the deceased. 


Liability ftf co- £ 30.). Another question arises, how far the liability to 

paroeuer taking 11, . . . , , . , . 

byaurvivorribijf. l m .V debts out of asset* prevails against the right of survi- 
vorship, in eases where the debtor does not stand in the 
relation of paternal ancestor to the heir. In this case the 
moral and religious obligation has vanished, and it is a mere 
conflict oi two legal rights. It will be seen hereafter (§331) 
that in cases under the Mitakslmra law there is a strong 
body ut authority m favour of the view, that an undivided 
coparcener cannot dispose of Ins share of the joint property, 
unless in a case of necessity, without the consent of his 
coparceners. Hut it may now be taken as settled by the 
1 ri\ y ( < Mined, that even it this be so, stdl a creditor who 
has obtained a judgment against Jinn for his separate debt 
may enforce it during hi* life by seizure and sale of his 
undivided interest in the joint property (*/). But that deci- 
sion left open the further question, whether the creditor 
loses his rights against the undivided share of the debtor, 
if the latter dies before judgment against him, and seizure 
in satisfaction of it ? In other words, do those who take by 
survivorship take subject to the equities existing between 
their deceased co-sharer and his creditors ? f say equities , 
because it is quite clear that a debt is not a lien, but only a 
cause oi action which may be enforced by way of execution. 

Thus question after being decided against the creditor by 
00 0 Bom. H. c. 1 lb, 

J&gSS.'iixtZi i.Vm'" 1 '■ J “ » — - 
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the High Courts of Bombay, Madras, and the North-West 
Provinces, has now been definitely settled in the same way 
by. the Privy Council. 


§ 306. The first case in which the point arose directly for Case* in India, 
decision was in the North-west Provinces (r). There the 
share of Mahadev in a house, which was undivided family 
property, was attached in his lifetime, under a decree ob- 
tained against him for his separate bund, lie died before 
any sale uuder the attachment. The High Court affirmed 
tho ruling of the Courts below, which discharged the attach- 
ment on the ground that Mahadev at his death “left no 
right at all in the house, and that there was nothing, there- 
fore, m connection with it which was liable to be sold” for 
the purpose of satisfying the plaintiff’s claim. Tho princi- 
ple of this decision was followed m Bombay in tho ease of 
Udarara v. Kauic (a*). 'There a father and son were in pos- 
session of a shop which was ancestral property. The son 
contracted a separate debt and died, and the creditor ob- 
tained a decree against the father and widow for payment 
of the debt “out of the property and effects” of the deceas- 
ed sou, and then sued the father for a declaration that the 
sons’ s share of the shop was liable in the father's hands for 
the son’s debt. The High Court held that no such declara- 
tion could be made. After reviewing and approving of the 
cases which decided that an undivided Hindu might sell 
his share, and that it might be seized in execution during 
his lifetime, and admitting that the divided or separate 
estate of a Hindu would be liable to be sold after his death 
in execution of a decree against his heir, they noticed the 
doctrine that, except in certain special cases, the whole of 
the undivided family estate would be, when in the hands of 
the sons or grandsons, liable to the debts of the father or 


(r) Qoor Per shad v, Sheodeen , 4 N.*W. P. 137. 

(s) ll Bom. H. 0. 76 followed in Narmmbhnt v. C 'henapa, 2 Bom. 479} 

Balbhidar v. Bitiheshur, S All. 495; Jaganath Prasad v. Si inram, 11. All. 302. 
See akoper Peacock, C. J., in Sadabart Prasad v. Footbath Koer, 3 H, L. K. 
(i\ B.) ^4 — 37 ; B. C, 12 Sutli, (F. B.) 1; aud per J. f Guburdhon 

8inge»tur, 7 Cal. 52, 54. 
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grandfather. They then pointed out that “ there is not any 
authority for the converse of that proposition, viz., that the 
father or grandfather is responsible for the debts of the son 
or grandson independently of the receipt of assets.” Finally, 
they held that the son's interest in the shop could not 
be held to be assets in the hands of the father, since “the 
right of the son to share in it, as being ancestral property, 
had come into existence at his birth and it died with him.” 
The Madras case was intermediate between the above two. 
There a decree had been obtained against a member of a 
Joint Family for his separate debt, lie died before execu- 
tion, and a suit was then brought by the decree holder, 
against his undivided cousin, to enforce the decree against 
the share of the pruperty to which the deceased had been 
entitled. The decisions in the North-West Provinces and 
Bombay were cited, and the plaintiffs suit dismissed. The 
Chief Justice said, “ I am not aware that it can be contend- 
ed that the undivided interest of a coparcener, which passes 
by survivorship to the other coparceners by his death, can 
be proceeded against in execution. A distinction must be 
made between a specific charge on the land, and a general 
decree which is merely personal. livery debt which a man 
incurs is not necessarily a charge upon the estate, and there 
is no reason for saying that a man who has obtained judg- 
ment against an undivided member of a Joint Family, has 
established a charge upon t lie property” (/). The result 
is that if the deceased debtor is an ordinary coparcener* 
who has left neither separate nor self-acquired property, 
the creditor who has not attached his share before his death, 
is absolutely without a remedy, if he stood in the relation 
of father to the survivors, his liability can only be enforced 
by a separate suit against the sons («), if, however, the 
estate of a coparcener lias vested in the Official Assignee 
under an insolvency, that estate would continue after his 
death, and would not be defeated by survivorship (c). 


(0 Koi^/vokontiu v. L'ltinnaijan, X Mad. Law Reporter, 03. 

00 Siwij/iTi v. Aiwar Jyyanyur,'6 Mad. 42 j Karnataka lianumuntha v. Ha* 
numayy «, 5 Mad. 232. 

(r) iakirchund v. ddotichand , ? Bom. 43$. 
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§ 307, Most of the above cascs were reviewed, and, except ^ufon° a ^ 
as to one point, affirmed by the Privy Council in the case 
of Suraj Buntti Kot-r v. Shro Pruthnd already referred 
to. There the Court held that the father’s debt as being 
of an immoral character, was not binding upon the sons 
and that the purchaser under the decree was affected with 
notice of the fact, so that hi 1 could claim no protection 
under the decree* The result was that the special liability 
of the sons for their father's debt was swept away, and 
depended solely upon their possession of assets. On the 
other hand, the ease agreed with that in the Nor th-West 
Provinces, and differed from those in Madras and Bombay 
in this respect, that the sale after the father's death had 
taken place in pursuance of an attachment and order for 
sale during his life. Upon this state of facts their Lordships 
said, “The question remains* whether they (the purchasers) 
are entitled to any and what relief as regards the father’s 
share in this suit ? It seems to bo clear upon the authorities, 
that if the debt had been a mere bond debt, not binding on 
the sons by virtue of their liability to pay their father’s debts, 
and no sufficient proceedings had been taken to enforce 
it in the father’s lifetime, his interest in the property 
would have survived on his death to his sons, so that it could 

not afterwards be reached bv the creditor in their hands. 

• 1 

On the other hand, if the law of the Presidency of Fort 
William were identical with that of Madras, the mortgage 
executed by Adit Sahal (tin* father) in his lifetime, as a 
security for tin* debt, might operate after his death us a valid 
charge upon Mouzah Bixxntnhhurftorr to the extent of his 
own then share. The difficulty is that, si far as the decisions 
have yet gone, the law, as understood in Bengal, does not 
recognise the validity of such an alienation. Their Lordships 
are of opinion that it is not necessary in this case to deter- 
mine that vexed question, which their former decisions have Attachment 
. . , t f mi . , , , _ n bind* esute. 

hitherto left open. 1 bey trunk that, at the tune of Adit 


(u) 6 I. A. '88, W; S. C, f> Cal. 148; ante, § 279. 284. 
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Saha?* death, the execution proceedings under which the 

Mouzah had been attached and ordered to be sold had gone 

» 

ho far an to constitute, in favour of the judgment creditor, 
a valid charge upon the land, to the extent of Adit Saha?# 
undivided share and interest therein, which could not be 
defeated by his death before the actual sale. They are aware 
that this opinion is opposed to that of the High Court of 
the North-West Provinces (.?), already referred to. But it 
is to be observed that the Court bv which that decision 
was passed does not seem to have recognised the setzable 
character of an undivided share in joint property, which 
has since been established by the Indore mentioned decision 
of this tribunal in tin* case of Dwudyal (//). If this be so, 
the effected’ the execution sale was to transfer to the respon- 
dents the undivided share in the Mouzah, which bad formerly 
belonged to Adit Salmi in his lifetime ; and their Lordships 
art' of, opinion that, notwithstanding his death, the res- 
pondents an* entitled t<* work out the rights which they have 
thus acquired by means of a partition” 


Caaea of agency. § 308. The third ml only remaining, ground of liability 

is that of agency, express or implied. Mere relationship, 
however close, creates no obligation. Parents are not 
bound to pay the debts of their son, nor a son the debt of his 
mother. A husband is not bound to pay the debts of his 
wife, nor the wife the debts of her husband (a). Still 
less, of course*, can any member of a family be bound to pay 
the debts of a divided member, contracted after partition, 
for such a state of things wholly negatives the idea of 
agency (/#). It would be different if lie had become the 
heir of the debtor, or taken possession of his assets. On 


(*) Gnor Pershact v, Shendfien, X N,*W. P. IS/. 

(y) 4 1. A. 247; C. 3 Cal. 198. 

(s) So* this decision followed in the converse case, where the property of the 
sou after attachment, had vested in the father, Jiai Batkishen v. Sitaram, 
7 All. 7$l ; Raitur Krishna v. Lakshmana , 4 Mad. 302. 

(а) Nftmdft, iii $ 11,17, 19; YnjnavaUrya, Vishnn, l Dig. 318; Vrihaspati, 
1 Dig. 316; Katyayana, i Dig. 817 ; M ootmcoomarappa v. Hinnoa , Mad. Dec. 
of 1865. 183. 

(б) Harayana v. Rayappa , Mad. Dec. of 1860, 51. 
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the other hand, all the members of the family, and therefore 

all their property, divided or undivided, will be liable for 

debts which have been contracted on behalf of the family 

by one who was authorised to contract them (c). The most 

common case is that of debts created by the manager of the 

family. He is, t\r~offic i(>, the accredited agent of the family, 

and authorised to bind them for all proper and necessary 

purposes, within the scope of his agency (</h But the liabi- 

litv of the fninilv is not limited to contracts -made, or debts 
* « 

incurred by him. “The householder is liable for whatever 
* 

has been spent for the benefit of the family by the pupil, 
apprentice, slave, wife, agent, or commissioned servant M (e). 
Of course, this implies that the persons referred to have 
acted either with an express authority, or under circum- 
stances of such pressing necessity that an authority may be 
implied. Narad a says, “ Debts rout meted by tin* wife never 
fall upon the husband, unless they were contracted for 
necessaries at a time of distress, for the household expenses 

have to be defrayed by tin* man ” f f). A fortiori the husband 

* » ♦ 

is liable for any debts contracted by a wife in a. business 

• * 

which be has assigned to her t<> manage ([/). And on the 
same principle it hn> been stated “that persons carrying on 
a family business, in tin* profits of which all the members 
of the family would participate, must have* authority to 
pledge the Joint Family property and credit for the ordinary 
purposes of the business. And, therefore, that debts honestly 
incurred in carrying on such business must over-ride the 
rights of all members of tin* Joint Family in property 
acquired with funds derived from the joint business” (h). 


<c) Mhtio, viii. § 100 ; Kaghminndana, v. 33—30 1 presume that, an in the 

case of partnership debts, the joint piopertv would he primarily liable, and the 
separate property only in ease it proved insuftieimit . 

(d) What are such necessary purpose* will be examined fully in the next 
chapter, § 320. 

(e) Narad a, iii. 5 12, 13; Vishnu, 1 Dicr. 2S.j ; Mann, viii. § 107 ; Yu j naval - 
ky». 1 Dt?. 313 ; Katyayumt. 1 Diff. 2Ud } 3111 ; I W. MacN. 280. See a» to the 
liability of the heir for debts bond pdn incurred by executors acting under a 
will which was afterwards set aside, or by an adopted son whose adoption was 
afterwards held invalid, Fanindro Deh v. Ju'jiurtixkwnri, 14 Cal. 310. 

( /) Narada. iii. § U* 

(a) Yajnnvalkya, Vrihaspati, 1 Bite. 317. 318; 2 W. MacN. 278, 281. 

(h) Per Pontiftx, J. f Jnhurra Bibte r, Btrigrrpof ] Cal. 4/5. 


A /» 
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Similarly a mortgage of family property by the managers 
of a family trade partnership for the purposes of the part- 
nership binds all the other members of the family, and if 
the property is sold under a decree obtained against the 
mortgagors alone, the sale cannot be set aside by the other 
members merely on the ground that they were not parties 
to the suit (/). In Bombay, however, it is held that a decree 
against the managers of a Joint Family for a mere money 
debt only binds*their share of the family property, although 
they were sued as managers and the debt was incurred 
for family purposes (A). Debts contracted or conveyances 
executed by any individual member of a Joint Family, for 
his own personal benefit, will not bind the interests of the 
other members (/). It is said, however, that a subsequent 
promise by one member of a family to pay the individual 
debt of another member, previously contracted, would bind 
him (in). But such a promise would now be held invalid 
for want of consideration (a). 


(t) Ihiidul I v. ftlc!n Clun\'{ „ 14 I A 1S7 ; 
(Ic) \fnruti N/i xni>in v lAfachaml , f> R<un. 7,0 1 ; 
tnnfh t 1 1 Rom. 7e0. 

(/) VrnfiUtasnmt v. I\>tpy(n>(ayi } 1 Mad 37,1; 
Mad. Slfi. 


S. 0. 17, (All. 70 
[.ithsh'iittn IV n ka tfs h v. Ka$h» 

(tururupfta v. Thimmn , 10 


(m) N« radn, iii. g 17 ; Vrihaspati, Katyavana, 1 Dig. did, .317' 

(n) Indian Contract Act (IX of 1S72), § 27, . 
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$ *109. The law of alienation falls naturally into two 
branches, according as tin* property in question is joint or 
several. Further distinctions arise under each head with 
respect to the nature of the property, as being movable or 
immovable. Again ; under the first branch, t he person who 
makes the alienation may do so, in his capacity of father of 
the family, or manager of the corporation, or merely as a 
private member of the corporation. Again ; the act in dis- 
pute may purport to dispose <»f more than the alienor’s share 
in the entire property, or of a portion equal to, or less than, 
his share. Finally ; in each particular instance the validity 
of the transaction will vary, according as it is decided by 
the law (d the Mitsikshnrn or of the Daya Bhaga. J shall 
first examine the position of the father of the family under 
Mitaksliara law. 


Division of Bttt 
ject, 


§ dJO. I have already explained the process by which the 
father descended from being the head of the Patriarchal 
to be the manager of a Joint Family, in which the 

\ j V ' 

sons acquired by birth rights almost equal to his own [a). 
But in respect of movables he was still asserted by Vjjna- 
nesvara to possess a larger power of disposition, even though 
they were ancestral. The text upon which he founds this 
opinion may either be a survival from the period when the 
father actually possessed a higher power than belongs to 
him at present, or, more probably, merely indicate the 
authority which the manager of a family would necessarily 



Power of failie 
over movables. 


(a) See ante, § 207, 220. 
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possess over the class of articles which would come under 
the head of movables in early times ( h ). In fact Vijnanes- 
vara himself does not claim for the father an absolute power 
of disposing of movables at his own pleasure, but only an 
° independent power in the disposal of them for indispensa- 
ble acts of duty, and for purposes prescribed by texts of law, 
as gifts through affection, support of the family, relief from 
distress and so forth,” and this is the view taken by Sir 
Thuma* Strunyr and Dr. Mayr (/). Mr. Colebrooke and 
Mr. MacNughten, however, appear to lay it down, that in 
regard to ancestral movables the power of the father is only 
limited by his own discretion, and by a sense of spiritual 
responsibility (<i). The point lias arisen incidentally in 
several eases, but until recently has never received a full 
discussion. In a case in the High Court of Bengal, it was 
said, “ By the Mitakshara law the son has a vested right 
of inheritance in the ancestral immovable property; on 
the other hand, the lather has it in his power to dispose as 
he likes of all acquired and all personal property” (c). 
This latter remark, however, was merely obiter dictum. In 
Madras a sun sued his father lor a partition of property, 
partly house property and partly jewels. As regards the 
latter, Bitthstnii , J., quoted the texts of the Mitakshara (I. 
i. vj *21, 21) as showing that “it does not follow that the 
plaintiff has any right to complain of his father having made 
an unjust and partial distribution of them” (/). What the 
father was said by the plaintiff himself to have done was, 
that lie gave the bulk of the jewels to the daughters of the 
family, only giving one to the wife of his son. Possibly 


{in iinft', § 231, 232. 

(<•} Mintkahtn.i, i. 1 , § 27 , Vinimit., p. 10, § 30 ; 1 St»a. II. L. 20, 201 ; Mayr, 
p. 40. In the Punjab a father said to lit? ut liberty to make gifts of ancestral 
movatde property without the eouseut. of his male heirs, but uot of immovable 
projHM’ty, whethei um estralor eelLacijuired. Punjab Customary Law, ii. 102, 
103, ITS. 

{d) 2 8tra. H. L, i>, 430, 441 ; 1 W. MacN. 3. The latter passage way cited 
with approval by the I*. C., in Uopeekrist v. Guiiftapersaud, t> M. 1. A. 77* but 
this point was not then before them. M. tiibeiiu Btutes the law with the same 
generality. 1 12(> ; 2 Gib. 14; and Dr. Wilson, Works, v. (>9. 

0 ) Sudanund v. Jionomallee , Marsh. 320; S. C. 2 Hay, 205. 

{)) Nullatamb i v. AJukunda, 3 Mad. H. O, 455. See too per Turner, C. J., 
Ponmtppu v. PaypuvaityajiQar, 4 Mad. 47. 
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this was only the sort of family arrangement which the p 0 w«r ov*r 
Mayukha intimates as being within the powers of the head 
of the family (#). In any case the remark was extra-judi- 
cial, as the learned Judge went on to decide that none of 
the property sued for was ancestral, in a later Madras 
case, a son had sued for a declaration of his right to suc- 
ceed to the whole of the ancestral property, movable and 
immovable, in his father’s possession, and for an injunction 
against waste. The original and appellate Courts decreed 
in his favour as regards the immovable, but not as regards 
the movable, property, “on the ground that the defendant 
had the absolute right to dispose of such portion.” The 
High Court dismissed the suit, considering that the plaintiff 
was claiming a right to the whole property, which he did 
not possess. They did not notice the distinction taken 
below between movables and immovables, simply observing, 

“As only son he has a present proprietory interest in one 
undivided moiety of the property, and nothing more. Con- 
sequently, the suit for the establishment of an existing 
reversionary right in him as heir to the whole property on 
the death of the defendant, and the decrees declaring such 
rights, are groundless ” (h). In the North-W est Provinces 
the point has been spoken of as being “ the subject of much 
discussion,” The question then before the Court was 
whether ancestral movables were chargeable with mainte- 
nance. This it was held that they were, since whatever 
might be the father's power of disposal, they were not the 
subject of such separate ownership by him as to be free 
from the ordinary charges affecting Hindu inheritance (/). 

In one case in the Privy Council, where the extent of a 
father’s power of disposal iutrr rit:o * became material, as 
determining his testamentary power, the Judicial Committee 
said that incases under the Mitakshara law, “a Hindu 
without male descendants may dispose by will of his 
separate and self-acquired property, whether movable or 


(<j) V. May. t tv. 1, § 5; ante, 231. 

(h) Rayacharluv. Venkataramaniah , 4. Mad. H. 0* 60. 

(i) 8 Hit baye t? v. Doorga Fenhad, 4 N..W. F. 63, 
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immovable; and that one having male descendants may 
so dispose of nelf-acq aired property, if movable, subject 
perhaps to the restriction that he cannot wholly disinherit 
any one of such descendants” (k). Here it is not sug- 
gested that lie had any such power over movables, when 
not self-acquired but ancestral. A case of exactly that 
nature was recently before the Privy Council on appeal from 
Madras. There it was attempted to set aside a will by 
which the testator left only about one-eleventh of his whole 
property to his only son, bequeathing the rest to his divided 
brother. The property % was all movable (/). The lower 
Court found that the property was self-acquired, and there- 
fore held the will valid. On appeal the entire argument 
before the Judicial Committee was directed to overthrow, or 
support, this iinding. i t was never contended on behalf of 
the respondent in any of the Courts that the father would 
have had an absolute power of disposition over the property, 
as being movable, even if it was ancestral — though such 
an argument, if well founded, would have been a complete 
answer to the contention of the appellant (m). Of course 
this is only a negative inference. But considering the 
experience of the counsel who appeared for the respondent, 
it seems deserving of much weight. The point was raised 
in a somewhat similar case in Bombay, and decided. There 
a Hindu under the Mitakshara law died possessed of a large 
amount of ancestral movable property, and with two un- 
divided sous. By his will he bequeathed to one of his sons 
nearly the whole of the property. The Court, after review- 
ing the provisions of the Mitaksluira and Mayukha, and the 
dicta in Marshall and 12 Moore I. A. already quoted (ante, 
notes (c. A.) ), set aside the will. They held that it could 
not be valid either as a gift or a partition. They said, “ It 
would be impossible to hold a gift of the great bulk of the 


Beer Perfab v. Maharajah Kajender, (Huusapore) 12 M. I. A. 38 : 8. C. 0 
Suth. (V. C.) 15. 

(/.) It is not so stall'd i n the report, probably because no argument was directed 
to the point, but the fact was so. It was all in Government paper, except two 
or three bouses of trifling value. — J. D, M 

Paulitum Vatlw v. Paxdiem Sooryah, 4 X. A, 109 j S. C* X Mad* 252, 
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family property to one son, to the exclusion of the other, to powwjwrcr 
be a gift prescribed by texts of law ; for the texts which we w0 
next quote distinctly prohibit such an unequal distribu- 
tion” (n). That is to sav, the Court adopted the opinion of 
Sir Thomas Stranyr, that the father has a special power of 
dealing with ancestral movable property, but only for . 

certain very special purposes, specified by the Mitaksham. 

Whenever the case arises again, the contention probably 
will be to bring the alienation within those purposes, 

§ 311. Except in this instance, and in regard to the ^^ ntyof 

liability for his debts 2M4), there is under Mitakshara 

law no distinction between a father and his sons. They are 

simply coparceners (</), So long as he is capable, the father 

is the head and manager of the family. He is entitled to 

the pohse»ion of the* joint property. He directs the con- restricted by 
1 . right! of tiisue. 

corns of the family within itself, and represents it to the 
world (/>). But as regards substantial proprietorship, he 
has no greater interest in the joint property than any of his 
sons. If t lit* property is ancestral, each by birth acquires 
an interest equal to his own. If it is acquired by joint 
labour or joint funds, then, from the very nature of the 
case, all stand on the same footing. And in the same 
manner his grandsons and great-grandsons severally take 
an interest on their respective births in the rights of their 
fathers who represent them, and therefore in unascertained 
shares of the entire property ($ 247). It is, therefore, ait 
established rule that a father can make no disposition of 
the joint property which will prejudice his issue, unless ho 
obtains their assent, if they are able to give it, or unless 
there is some established necessity, or moral, or religious, 


(n) Lakahman v. Hamchamlra , 1 How. 581 , ujjfd. 7 1- A. 181; practically 
overruling the previous demion in Humchnmira v. if n hade* t I Horn, H. 0. 
Appx. 76 (2nd ed.) acc. Chatturbhocj v. Jjharamni t 9 Bom, 438. Bee also per 
curiam, 10 Bom. p 545; Baba v. Timma , 7 Mad. 357. 

(o) See per curtam, iyurnj Jiurvti v. She u Prnahnd, 8 1. A. p. 100; Palanivel - 
op pa v. Matinaru,2 Mud. II. C. 417 ; Rayacharlu v. Venkataramaniah t 4 Mad. 
H. C. 61 j Shudahiind v. Bcmomulte , 6 Suth. 266 ; Laid Kuar v. Ganga, 7 
N.*W, P, 270. 

Cjp) Bidder* v. Sham Lal f 1 All. 77* 
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forfeiture. 


light of «on to 
impartible pro* 
party denied. 



saocecsion which the holder for the rime being ooafci uc4- 
defeat at hit pleasure. It was held that these aondictiag 
rights could be reconciled by allowing each holder to 
alienate for his own life, but not longer, unless for purposes 
of family necessity. In support of this view it was pointed 
out that the Privy Council had frequently treated an anoes* 
tral impartible estate as joint property when questions of 
succession arose, and that it might with equal propriety be 
treated as such for purposes of alienation (w). A doctrine 
whioh was in this way removed from the basis of usage, and 
rested upon certain definite propositions of law, naturally 
became open to attack. The first assault upon it was 
delivered by Couch, C. J., in a case before the High Court 
of Bengal. There, an impartible estate, which descended 
by the law of primogeniture, was held during the mutiny 
by a rebel. He was sentenced to death, and his estate 
confiscated under Act XXV of 1857. (Native Army, For- 
feiture for Mutiny). The family was governed by Mitak- 
sharn law. The son of the rebel claimed the estate, on the 
ground that by birth a joint interest in the estate vested in 
him, and that the confiscation could only apply to the life 


interest of his father. This contention was overruled. 
The Chief Justice said, “The question appears to be reduced 
to this Is the law of Mitakshara, by which each son has 
by birth a property in the paternal or ancestral estate (ch. 
i. s, 1, v. 27) consistent with the custom that the estate is 
impartible, and descends to the eldest son ? The property 
by birth gives to each son a right to compel the father to 
divide the estate, which is inconsistent with the estate 
being impartible. On the father's death the whole estate 
goes to the eldest son, and the property by birth in the 
others has no effect. Property by birth in such an estate 
is a right which can never be enjoyed by the younger sons. 




*,*'-/* i, \ 

' ft i'L 1 , 11 

; -f 


to) I have not thought it nec**»mry to vat out again the «evk « of deobMw in 
the Mtdrtv Presidency which cstahUthed the practice above referred to, They 
will he found in Sf SIS And S13 of the 4th ad* of thin work. See ft* to the 
of a long comae of {udict*l deefetont which are vabeeqaently held to kuba 
•amtem. IS M. I. A . SOS; SI* A* HO. 



It k *ot only not nmmmtj to secure theestate to the 
sdtt,batif it had effect in respect to the youhger m 
weald prevent it* ThU part of the Mitakshara lew cannot 
be reconciled with the custom, and we think we should hold 
it is not applicable to this estate. 0 “The plaintiff’s case, 
in truth, is that only the eldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara* 

Bfther all the sons must become so, or none of them do, and 
the right of the eldest is only to inherit on his fathers 
death 1 ’ ( 0 ), 

§ 814. The same question arose again in the case of the 
Patkoom Raj in Chota Nagpore (y), where upon the death of <orwl,ntlin,1 W 
(me Rajah his successor claimed the right to set aside grants 
which had been made by the deceased for the maintenance 
of the junior members. No question of Mitakshara law 
arose, and it appears to have been assumed that the ease 
was governed by Bengal law, so far as that law was appli* 
cable to the case. The argument appears to have been that 
tc the very nature of the grant which created a raj of this 
description, only gave each successive owner of the grant 
restricted rights.” No evidence was adduced of any 
special terms annexed to the original grant, and it appeared 
that similar alienations had been customary in the family. 

The Court rejected the suits, saying, “ The estate is an 
impartible one, but the effect of impartiality does not seem 
to interfere with the ordinary law as to rights beyond this, 
that it makes the estate pass to the eldest son. His right 
to alienate under the ordinary law can only be restrained 
by some family custom, which has the effect of over- 
riding and controlling the general law.” This of course 
would be so under Bengal law. This decision was 
affirmed on appeal. The Judicial Committee referred to 
a former decision of their own in the case of the Paeheet 
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Raj, tib showing that the mere impartibility of an estate 
did not render it inalienable, but that inalienability de- 
pended upon family custom which would require to be 
proved (z). Here again the case was under Bengal law. 
In a later case a dispute arose between several members 
of a Mitakshara priestly family, to whom a grant had been 
made by the Rajah of Chota Nagpore of a nature known as 
jmtro put rod Ik , which was said to be an hereditary grant, 
in which all the numbers of a Mitakshara family would 
share, and which would descend from father to son like any 
other ancestral property. One of the members asserted 
that a succeeding Ra jah had revoked the joint grant, and 
conferred the whole property upon himself. The High 
Court held that such a revocation was unlawful. Garth, C. J . 
said u The fact that the Raj is impartible does not prevent 
the Maharajah lor the time being from making grants of the 
land in perpetuity ” Uo. Here again it does not appear that 
the Ra j of Chota Nagpure was governed by any law but that 
of Bengal. From the remarks of Mr. Justice Mitter in the 
previous case </>) that is the law which seems to govern 
the district in question. 

^ r}l o. In liStifri, however, a decision was given by the 
Privy Council in a case governed by the Mitakshara law, 
which struck at the root of all the previous rulings (r). The 
Rajah of Maholi m the North-Western Provinces had ali- 
enated seventeen of the most valuable villages of his estate 
in perpetuity in favour of his junior wife. His son sued for 
a declaration that the Rajah had according to Hindu law 
no right “ under any circumstances except to enjoy posses- 
sion of the estate during his lifetime, ” and had no pow r er to 
alien any part of it. This claim of course was stated too 
widely to be correct, but the proposition really r contended 


[z) Ldifyu Deb \ Juduo La/, a 1. A 2-AS, citing Anuud La/ v. Maharajah 

heroi Durrora, 5 M. 1. A . b‘J. 

ia) Nonna K ,ho<>tia Luktnath, 7 Cut. 4#1 

(b) 5 U&1. p. 116. 

[ ) ifam Sarta; Kuan v. Ham Deoraj, 15 1. A. 61. 
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for was rightly laid down by the Court us follows : ** In 

other words the plaintiff claims that, except in so far as 
from the nature of the estate they are inapplicable, his case 
must be determined according to the principles of the Hindu 
law, which govern joint families and their property/’ After 
examining the previous decisions of the Judicial Committee, 
the Court said ; “ If we have correctly held that the Maholi 
Raj estate is joint family property, then, save for urgent or 
necessary expenses of the family, no one member, even 
though he stands in the position of father, or manager, can 
alienate it, or any part of it, without the consent of all, Such 
at least is the view of the Hindu law that has been always re- 


cognised by this Court in a long, and as tar as we know, un- 
broken series of decisions from which we should hesitate to 


depart. On appeal the attention of the Judicial Committee 
was not called to the Madras decisions, which of course 
added nothing to the argument relied on by the Allahabad 
High Court, and were only important as showing the wide 
extent and persistency of a course of decisions, now held to 
be erroneous. Their Lordships said, '* The property in the 
paternal or ancestral estate acquired by birth under the 
Mitakslmra law is, in their Lordships’ opinion, so connected 
with the right to a partition, that it does not exist where 
there is no right to it. In the Hansapore case (//) there was a 
right to have babaana allowances as there is in thin case, but 
that was not thought to create a community of interest which 
would be a restraint upon alienation. Hy the custom or 
usage the eldest Mm succeeds to the whole estate on the 
death of the father, as he would if the property were held 
in severalty. It is difficult to reconcile this mode of succes- 
sion with the rights of a Joint Family, and to hold that there 
is a joint ownership which is a restraint upon alienation. 
It is not so difficult where the holder of the estate has no 


son, and it is necessary to decide who is to succeed.” <( If, 
as their Lordships are of opinion, the eldest son, where the 


{d) 12 hi. I. A. 1. There the Kaj was the self-acquired property of the alie* 
uur (p. 34) and therefore, even under Mitakshara law, was absolutely at hii 
dlipogal. 
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Mitakshara law prevails, and there is the custom of primo- 
geniture, does not become a co-sharer with his father in the 
estate, the inalienability of the estate depends upon custom, 
which must be proved, or, it may bo in some cases, upon 
the nature of the tenure.” “The absence of evidence of 
an alienation without any evidence of facts which would 
make it probable that an alienation would have been made, 
cannot be accepted as proof of a custom of inalienability.” 


This decision was, of course, followed, though reluctantly, 
by the Madras High Court, The son of the Shivagunga 
Zemindar sued to set aside a mining lease for 20 years 
granted by his late father. The High Court found “that the 
transaction was not one which the manager of a Joint Hindu 
Family, acting with ordinary cure and prudence, in the exer- 
cise of his qualified power of dealing with family property 
should conclude. ” They said in reference to the recent 
decisions of the Privy Council: “These decisions are iu 
direct conflict with the principle upon which the whole 
series of decisions in this Presidency as to the right of a 
zemindar to alienate depends. It has been invariably held 
that acts and alienations by the holder of an impartible 
Zemindary made to enure beyond his lifetime will, if other- 
wise than bona Jidt , and if prejudicial to the family, be set 
aside.” Yielding, however, to the authority of the Judicial 
Committee, they directed an issue to enquire whether any 
family custom to restrain alienation could be made made out. 
Of course none such could be established, and the plaintiff’s 
suit was dismissed (c). 


$ 310. Dispositions of property by a father can, of course, 
only be objected to by those who have a joint interest with 
him in the property, either by joint acquisition, or by birth. 
Where the objection is based on the latter ground, it isneces- 
sary to show that such an interest vested in the objector at 
his birth, or by his birth. Therefore, a son cannot object to 


Y. hamu 
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alienations validly made by his father before he was born or 
begotten, because he could only by birth obtain an interest 
in property which was then existing in his ancestor. Hence, 
if at the time of the alienation there had been no one in 
existence whose assent was necessary, or if those who were 
then in existence had consented, he could not afterwards 
object on the ground that there was no necessity for the 
transaction (/). On the other hand, if the alienation was 
made by a father without necessity, and without the consent 
of sons then living, it would not only la* invalid against 
them, bur aUo against any ><m born before they had ratified 
the transaction ; and no consent given hv them after his 
birth would render it binding upon him (t/). In one case 
the pandits advised the Madras Kudr Court that the rule 
as to the rights of sons extended so far, that a man “ had 
not the power to dispose of all his property so long as he 
was able to beget children, but that he might alienate a 
small portion of the same, if by so doing he did not deprive 
his issue then born, or that migU| be born to him, of the 
means of support ” (h). This futwah evidently rested on a 
text of Vifftsa cited in the Mitakshara (I. i. 6 27) : “They 
who are born, and they who are yet unbegoften, and they 
who arc' still in the womb, recpiire the means of support. 
No gift or sale should therefore be made.” But tins text, 
so far as it applies to sons vet mibegottrn, was treated by 
the Madras High Court as merely a moral precept, and 
they held that the rights of an unborn son only extended 
to the ease of one who was in the womb at the time of the 
transaction complained of (/). Whether a son could defeat 
an alienation for value made when In* was in yrnmio matrix , 


t/) Jttdfi v. Mt . Ranee, 5 S -W. P 113 ; Raja R< im Teivary v. Luchmun t 8 
Both. Mb 21 ; Oirdharee Loll v. Kanlno Rail, 1 I. A. 32! ; S. <\ 15 B. L. B. 
187; S. (? 22 *u'h. f*fl. A right t.> bring a suit, or to notr* « repr$f*ittal 
tion to Govrrrirnout for th« enlargement <>f u grout., on thn ground of fraud is 
not such h light as vents in a *ou hy birth. Chaudhri Oiugarv. Chaudhri 
, 8 I. A. 190; S. C. nub nr*mint. Ujaoar v. Pitam , 4 All. 120. 
ffurodart v. Peer Saram , U 8uth.4SO. 

Smhbaputtm v. Jungameenh. M*d t)oc. of 1851, 3. 

(i) Yekeyamian v. Agnimtarian, 4 Mad. H. C. 307. ' fie* Pmichat v. 7a 
4 I. A. 159, wher* the P. 0. declined to pronounce upon the point, 
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aft he could a gift or devise, waft a point which the same 
Court left undecided (k ) . 


Adopted *on. 


Alienation 
after authority. 


§ 317. An adopted eon stands in exactly the same position 
as a natural-born son, and has the same right to object to 
his father’s alienations. Jrj two eases pandits have relied 
on the above text of Vtja*o t as enabling a son who had been 
adopted under an authority from the father to set aside 
alienations made by the father himself, before the adoption 
but after the authority; the ground being, that the posses- 
sion of an authority t«> adopt by the widow was equivalent 
to a pregnancy {/). Hut this principle must now be taken 
as being overruled {in), and there can lx* no doubt that the 
interest of an adopted son arise* for the first time on his 
adoption, and that he cannot after his adoption set aside 
any transaction which was valid when it took place, at all 
events as against his adopting father (n). 


Separate pro- 
petty. 


&etf*a c q n i * i* 
tioiii. 


§ 318. A father who is separated from his sons can, of 
course, dispose at pleusdfe, not only of Ins share, but of all 
property acquired after partition ; since as to the former 
the sons have relinquished the rights they obtained by birth, 
and as to the latter they never had any such rights (o). 
Pri inn Jarir one would imagine the same rule must apply as 
to self-acquisition, and on the same grounds. Self-acquisi- 
tion c.r vi tmnihi does nor belong to the co-heirs (p) f and 
in one passage Jljnanrsrara expressly states that “ the son 
must acquiesce in the father’s disposal of his own self- 
acquired property ” (</). 1 n an earlier passage, however, he 

states that tin* father “ is subject to the control of his sons 


( k ) Minaktthi y. Virappa, 8 Mid. 89. 

il) Jiam Ki»hen r. Mt. 8/rt Muttee , 8 S. D. 867 (489, 495) ; Naaalutchmie v. 
Qop<x>, 6 M. 1 A 320, and per curiam , Durma v. Coomara , ifad. Dec. of 
1852, 117. 

(w) See ante, | 181, 18*2. 

00 Sudanund v. Soorjoamonee, 11 Sath. 436: Rambhat v. Lakehman , 5 
Bom. 630. 

(o) Narada, xiii. § 43; Vivad.i Cbintamani, 314; Mitakshara, i. I, § 80; 
Jnvav v. Juki, Mad. Dec. of 1862, 1. See aa to the early l«w. ante, § 212, 
tp) Mitttkahara, i. 4, § 1, 2 
(q) Mitakehara, i. 5, § 10. 
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and the rest, in regard to the immovable estate, whether 
acquired by himself, or inherited from his father or other pert?. 
predecessor/* citing as an authority the text of Vgasa above 
quoted (r). Hence, a conflic t of decision 1ms arisen a# to 
whether self-acquired immovables are absolutely at the 
father's disposal, or not. In Madras it has been held that 
they are not, and in this opinion Mr. Colebrooke and Sir 
Thomas Strang? concur (#). There is also a decision of the „ 
High Court of the North-West Provinces to the same 
effect (/), and the Judicial Committee, when stating the 
power of disposition possessed by a Hindu under Mitak- 
ahara law, say that li if without descendants he may dispose 
by will of his separate and self-acquired property, whether 
movable or immovable ; and that one having male descend- 
ants may so dispose of self-acquired property, if movable, 
subject perhaps to the restriction that he cannot wholly 
disinherit anv one of such relations'* (u). ( )n the other hand, 

Mr. W. MacNaghten says, in speaking of a father's powers, 
“with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or 
distribution which he may think fit, subject only to spiritual 
responsibility" (r). And this was expressly determined to 
be the law by the High Court of Bengal on a full examin- 
ation of all the native texts. They said that “ the apparent 
conflict between the passages of the Mitakshara is recon- 
ciled, if the right of the sons in the self-acquired property 
of the father is treated as an imperfect right incapable of 
being enforced" (?/■). The Vivada ( -hintamani, which is 


(r) MiukwharH i. 1. § 27. Bp* Hip earlier lnw diaonRMed nr\te t § 233, 284 
(*» l Ktra. If. h 261 ; 2 Rtra. H. L. 436 — 441, 450: Mxittumaran v, hakxhmi, 
Mad. Dec. of 1860, 227; Knmnln v. Gnnqndhera , Mud. D*e, of 1862, 41. Sep 
Me+nntchee v. Ch#1umbra, Mad. Dec, of 1853, 61 ; /"'>• curiam, Tarn Chand v, 
Reeb Ram, 8 Mad. H. O. 55 
(fl Madhamnkh v. Bvdree, \ N.-W, P. 153. 

f%0 Beer Pertuh v. Maharajah Rajertdar , 12 M. 1. A. 38 ; ft. 0. 9 Ptjfh. (P. C,) 

1 5 . 

(r) l W. MacN, 2, cited with approval in the P. CJ,, hut an to a different point ; 
Gopeekrixt v, Gunqapermud, 6 M. I. A. 77> Bet 1 tr»o Runqama v. Alehama, 
4 M. 1. A. 1, 108 : 8. C. 7 Both. <P. C.) 57. 

(tut Muddun Gapal v. Bam Bukeh, 6 Snth. 71 ; frfrodhyo v. ftntntarnn. 
ift. 77 i Raiaram Tmeartf ?. fiuehmnn, 8 Both. 15 \ SydafiKfid r, Snaria Sfovee, 
It Suth 436. 
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by hirth, 


the ruling authority in the Mithila, but which is really little 
more than a compendium of the Mitakshara, states without 
any exception that a father may dispose of his self-acquired 
property at his pleasure, and this has been affirmed to be 

the law of that district by the Privy Council (.r). The same 

*> «. ' * 

rule has been laid down by the High Courts of Bombay, 
Allahabad and Madras (y), and M, Gibelin states that the 
understanding in Pondicherry is to the same effect (z). 
And similarly a man is at perfect liberty to dispose of 
property which he has inherited collaterally, or in such a 
mode that his descendants do not by hirth acquire an in- 
terest in it (u|. And whatever be the nature of the property, 
or the mode in which it has been acquired, a man without 
issue may dispose of it at his pleasure, as against his wife, 
or daughters, or his remote descendants, or his collateral 
relations (h). Of course, as regards collaterals it is assumed 
lhat it has not been acquired by him in such a way as to 
make them coparceners with him in respect of it (r). 


Consent. § 319. Any want of capacity on the part of the father to 

alienate the family property, may be supplied by the con- 
sent of the coparceners. Such consent may either be ex- 
press, or implied from their conduct at or after the time of 
the transaction (</). Where the property is invested in 
trade, or in any other mercantile business, the manager of 
the property will be assumed to possess the authority usually 
exercised by persons carrying on such business (e). And, 


'jO Vivudii Chint innuii, 70, 229, but set 1 p. 3o9 ; fUxhen Perltanh v, Baivn* 
P- C.) 12 B. L. H. 430; S. C. 20 Suth. 13“ ; affirming flu 1 decision of the lower 


Court, 10 Suth. 28 7, from wbicli it appears* that the property in diapnte was 
immovable. See t * »*> N<n w Xu rain v. Ifurre Puuth , 9 M. 1, A. 96, 121. 

(jD Gangahai v. Vnmanaji, 2 Bom. II. C. 318; Sital v. Mndho t 1 All. 394; 
' i uhbatnia v. Surmn/a , 10 Mad. 251. 

( ') i Gib. 14. 


vO) So** ante, § 251. Jugmohuudas v. MunnuJdax, 10 Bom. 528. 

(5) Mulraz v. Chah'kany, 2 M, 1. A. 54; Nagalutrhmee v. Gopee, 6 M I. A. 
309; Xarottam v Xarsundnx, 3 Bom. II. 0 . (A. O. J.) 6; Ajoodhin v. Kanhee, 
4 N.-W P. 31 "these were all cases of wills, which of course are lean favoured 
than alienation* inter vims. 


(r) Tayumuw v. Perumal, 1 Mad. IT. C. 51. 

id) Arumupa v. Ramammi, Mad. Dec. of 1860, 258 ; Vi Hal v. Anaitta, Mad. 
Dec. of 1801 , 37 i r*r/i*iw»iv. f'arada, ib. 146; Miller v. Rnnqawath* 12 Cal. 389. 

e) Bemakt v. dfohun, 5 Cal. 702 ; Samalbhai v. Sntnesjkrar, 5 Bom. 38; Ip 
re Haroon .Mahomed, 14 Bom. 189, p. 194. 
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of coarse, ratification will supply the waut of an original 
consent; such a ratification will be inferred where a son, 
with full knowledge of all the facts, taken possession of, and 
retains that which has been purchased with the proceeds of 
the property disposed of (/) . Whether t he consent of all the 
coparceners is necessary will depend upon the question, 
which will be discussed hereafter, as to the power of one of 
several to dispose of his share (§ 327). If it is the law that 
he can do so, then, of course, the consent of some would bind 
their own shares, though not the* shares of the dissenting 
members. If the contrary is the law, then the consent of all 
would be required to give any validity to the transaction. 
Where a grandfather alienates with the consent of ins son, 
that consent binds an after-born grandson. But where the 
grandson is already m existence, and has taken a vested 
interest, his father's consent would not of itself bind him ((?). 


$ 320. Circumstance* of necessity will also justify a father, NVv b *ity. 
as head of the family, in disposing of any pari of the family 
property. In the Mitakshara the explanation whic h follows 
the text of Vy'wi — “ Kven a single individual may conclude 
a donation, mortgage, or sale of immovable property, during 
a season of distress, for the sake of the family, and especially 
for pious purposes’' — seems to limit this authority to cases 
where the other coparceners are minors and incapable of 
giving their consent (//). And it has been held in Bengal that 
the consent of those who are of age cannot be dispensed 
with, even where the transaction i* for the benefit of the 
family (/) . The contrary, however, was held in other cases, 
and seems to have been Mr. Colebrooke’s opinion (/,*). The 
whole current of authorities appears to support the view that 


if} Oantffibai v. Vam>ina}\ y 2 Bom. H. <*, 3!S; Mudhoo Ihjv.l v 

Kotbur, li. L. R. Sup, Vol. 1020 ; S. C. ‘J Suth. oil. 

(;/) Buraik v, (Jrvvdlui »■**;, V Suth. 337\ where the secuiid prop‘>*itiou &©ew» to 
follow from the ntatemeui that the grandson, if alive at the alienation, would 
have had a cattae of aetiou, uotwitbiilaiicliifg bi« father'** ooiiiteiit. 

( h ) Mitakshara, i, l j 5 28, 20. 

(i) Mttikoora v. Boofun, 13 Suth. 30. acc. 1 Stra. U L. 20 j ante, 286* 

ik) Juagurnaihv. Doobo, 14 Suth, 80 ; 2 Stra. H. h. 340, 348 ; Bistmmbhur 
r. 8uda*heeb , l Suth. WJ, per Muttusawmy lym\ J,, Ponnuppa v. Puppwmy* 
yongrar, 4 Mad. p. 18. 
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the manager of the family property has an implied authority 
to do whatever is best for all concerned, and that no in- 
dividual can defeat this power merely by withholding his 
consent. The powers of the manager of a Hindu estate 
were very fully considered by the Privy Council in a case 
which is always referred to as settling the law on the sub- 
ject (/) . That was the case of a mother managing as guardian 
for an infant heir. Of course, a father, and head of the 
family, might have greater powers, but could not have less, 
and it has l>een repeatedly hold that the principles laid down 
in that judgment apply equally to fathers, or other joint 
owners, when managing property governed by the Mifcak* 
shara law (m). Their Lordships said (p. 423) : “ The power 
of the manager for an infant heir to charge an estate not 
his own, is, under the Hindu law, a limited and qualified 
power. It cau only be exercised rightly in case of need, 
or for the benefit of the estate. But where, in the particu- 
lar instance, the charge 1 is one that a prudent owner would 
make, in order to benefit the estate, the bona fide lender is 
not affected by the precedent mismanagement of the estate. 
The actual pressure on the estate, the danger to be averted, 
or the benefit t * > be conferred upon it, in the particular 
instance, is the thing to be regarded (h). But, of course, 
if that danger arises, or has arisen, from any misconduct 
to which the lender is or lias been a party, lie cannot take 
advantage of h is own wrong, to support a charge in his 
own favour against the heir, grounded on a necessity which 
his wrong has helped to cause, therefore the lender in this 


U) NnHoomunjwiftimi v. Alt. Babooee, 0 M. 1. A. 393; S. 0. 18 Snth. 81; 
nolt*. The Harm' rules upply to the ease of one who in do facto though not de 
jure tuMMger, ibid. 413. See as to the position of one who deals with the holder 
of an impartible estate antr f § 314. 

(m) Deotnree v. Datuoodhur, S. D. of 1859, 1043 ; Tandacaraya v. Valli. I 
Mad. H. <?. 398 ; Son re u dm v. A’undiiti, 21 Sut.h. 196 ; Kameswar v. Hun tiako- 
door, 8 1. A. 8, ante. § 29/ ; Chotiram v. Nnrayanda s, 1 1 Bom. 696. As to 
alienations by mauauer for idol, see pos£, § 897 ; by female heirs, pout, § 686. 
The niHtiager for a lunatic has the same power. Gaureenath ▼. Collector of 
Monghyr, 7 Snth. 5. 

(«) See Deotnree v. Damoodhur , ubi sup . A mere manager oar. not revive or 
pay time barred debt*, and d fortiori could not pledge or sell the estate on their 
account. Ckinnaya v. G ttrunaiham , 5 Mad. 168. But it is said that a widow may 
do so as regards debts of her husband, po$t t f 687* 
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^ unless he is shown to have acted maid /We, will net 
be affected, though it be shewn that, with better manage* 
meat, the estate might have been kept free from debt. 
Their Lordships think that the lender is bound to enquire 
into the necessities for the loan, and to satisfy himself as 
well as he can, with reference to the parties with whom he 
ia dealing, that the manager is acting in the particular 
instance for the benefit of the estate (o). But they think 
that if he does so enquire, and acts honestly, the real exist* 
ence of an alleged sufficient and reasonably credited neces- 
sity is not a condition precedent to the validity of his 
charge (/>), and they do not think that under such circum- 
stance he is bound to see to the application of the money (^). 
It is obvious that money to be secured on any estate is 
likely to be obtained upon easier terms than a loan which 
rest on mere personal security, and that, therefore, the mere 
creation of a charge securing a proper debt, cannot be viewed 
as improvident management ; the purposes for which a loan 
is wanted are often future, as respects the actual application, 
and a lender can rarely have, unless lie enters on the 
management, the means of controlling and directing the 
actual application. Their Lordships do not think that a 
bond fide creditor should suffer when he 1ms acted honestly 
and with due caution, but is himself deceived.” 

§ 821. The case before the Privy Council was one of 
mortgage and not of sale. But it is evident that the same 
principles would apply in either case, A prudent manager 
should, of course, where it is possible, pay off a debt from 


(o) See Nmerutton v. Baboo Gouree , 0 Niith. 193; Vvrtub Bahadur v. Chitpal 
8ttigh i 191, A. 33 ; Lola Amamath v, Achan Kuur, 19 l. A. Ho is not bound 
to inquire into the CHus**a which produced the neceaaity. Aiohabeer v. Joobha , 
16 Suth. 221 } S. 0. 8 B. L. K. 38 ; Sheoraj v. Nukcnedee, U Sutb. 72, A 
•trangcr purchasing from a guardian who »tdl# or mortgage# under the authority 
of the Court, given under Act XL of 166$, § 18, ( Bengal —Minor#) is protect*# 
utdtMM he bimaelf baa been guilty f'i actual fraud. Stkher Chund v. thdputty % 
£ UaL 363. And #ee A et V of 1861, §90, {Probate and AdmiufotruUou) a# to 
t he power# of alieuatiou of an executor by leave of the Court, 

2 (p) See Soorendro v. Nundun, 21 Suth, 196 ; Katnam v, Qovindaraiulu . 
Mad. 839. 

<o) See Sundarayan v. &itaramayan } Mad. Deo. of 1861, 1, where the head 
of the family mlmppropnated the money whioh he had railed, 
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savings rather than by a sale of pari of the estate (r), and 
it might be more prudent to raise money by mortgage than 
by sale. On the other hand, where the mortgage was at 
high interest, it might be more prudent to sell than to 
renew (#). In every case the question is one of fact, whether 
the transaction was one which a prudent owner, acting for 
his own benefit, would enter into. A sale of part of the 
property in order to raise money to pay off debts which 
bound the family, or to discharge the claims of Government 
upon the land, or to maintain the family, or to perform the 
necessary funeral or marriage or family ceremonies, would 
be proper if it was prudent or necessary (t). And where 
there are binding debts, which cannot otherwise be met, a 
sale will be justifiable to pay them off, even though there 
was no actual pressure at the time in the shape of suits by 
the creditors (m) . For the manager is not bound, and indeed 
ought not, to put the estate to the expense of actions. A 
fortiori , of course, such dealings will be justified where there 
are decrees in existence, whether, ex parte or otherwise, 
which could at any moment be enforced against the pro- 
perty (r). And the same circumstances winch would justify 
the sale of part, might justify the sale of the whole property, 
though, of course, a very strong case would have to be 
made out. 

Ancestral debt*. $ 322. It must be owned that the principle of the Mitak- 

shara that sons have a right to control their father in the 
alienation of the family property, is almost nullified by the 
other principle that they are bound after his death to pay 
his debts, even though contracted without necessity ; and 


(r) Buktthwn v. Doolhin , 3 B. L. K. (A. C. J.) 423 ; 8. C. 12 Sntb. 33/. 

{a) M uthovrax. Bootun % 13 Suth. 30. Whether there is a necessity for borrow* 
tug at »iu unusually high rate of interest is itself a matter to which the leudei 
should upply hie mind, and the court may reduce the interest while affirming 
the loan. Hurtonath Ko»/ v. Rundhir Simjh , 18 I. A. 1 ; 8. U. IS Cal. 311. 

(t) Biahambhur v. Sudashwb, 1 Sutb. 90; Sacaraw v. Luxtimubui, Perry, 
O. U. 129; Sara ram* v. Muttayi , 0 Mad. II. C. 371 ; Babaji v. Krishna ji, 2 
B mi, 060. See KiUtar v Moiiho Dhyal % 5 Wyra. 28, where it is said the trans* 
action must be necessary, and uot merely advantageous. 

(u) Kaihav v. Roop Singh , 8 N.-W. P. 4. 

w (?) Purmessur v. iff. Goolbee, 11 Both. 446 j 8h9oraj v, Sukched$e t 14 Sutb, 
72 , 
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by the logical extension of that principle, recently laid 

down by the Privy Council, that the father is entitled to 

sell the family property in order to pay off his own debts, 

which were not contracted for the benefit of the family, Ri#bt of f«*tbwr 

but which the sons would be under a moral obligation to hin^wn 

discharge (ir). The mode of reconciling what is now, 

undoubtedly, a eontlict of principles, may perhaps be 

sought by tracing back the law to a time when no such 

conflict existed. While the family continued in what I have 

called (§ 200) its Patriarchal State, the head of the family 

was not merely the manager of a partnership: he was the 

autocratic ruler of the family and of its possessions* Its 

property was his property. His debts wen* its debts. 

Probably it would seldom happen in a primitive state of 

society that any debt* would be incurred which would 
* * 

require a salt* of the property, but such a sale, if necessary, 
would be within the functions of the head of the house- 
If he died leaving debts unpaid, they would be discharged 
by the survivors, without anv enquiry whether they had 
been contracted for the joint benefit, or for the special 
purposes, of the original debtor. The notion of a religions 
as well as a civil obligation to pay debts evidences the 
introduction of Brahmanical theories into a law which was 
previously founded upon merely natural justice. The 
kindred theory that the soul of a deceased debtor could not 
find repose till his debts were discharged probably grew up 
still later. The religious theory of obligation could well 
co-exist witlt the civil theory, as affording an additional 
sanction for a liability which was already recognised. The 
antiquity of the texts which state this religious theory shows 
that it had sprung up before the family bonds were relaxed, 
by allowing the sons to possess a co-ordinate interest in the 
property, and a right to restrain their father in his dealings 
with it. Bnt even after this later development, natural 
equity and convenience would continue to attach a specially 


(w) Oirdhnret hall v. Knntrm hull, 1 I. A. SSI ; S. C.14 B. L. R. 187 s R. C 
it Sotti. 5* ; nntf, § 28S 
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binding character to debt* which were contracted by the 
official head and representative of the family, while the 
religions obligation would assume greater prominence in 
proportion as the secular obligation was weakened. The 
tendency would be to reconcile a conflict of rights, which 
was becoming important, bv allowing the sons to restrain 
their father in his dealings with the property before they 
matured into transactions which conferred rights upon 
others. Where such rights had been created, it might 
fairly be held, if a struggle ensued between the interest of 
a son in the paternal property and the interest of a creditor 
or a purchaser claiming by virtue of the father's acts, that 
the latter interest should prevail, as being the older, and 
enforced by a double sanction. Whore the rival interest 
was that of a collateral coparcener, who was under no 
religious obligation to discharge the liabilities of the debtor, 
a contrary decision would result (r). 

Another ground upon which alienations are valid, though 
made without necessity, is in the case of pious gifts. These, 
no doubt, were looked upon by the Brahmans as being of 
general benefit to the family from the store of religious 
merit which they procured. The subject will be treated 
fully in the chapter on religious endowments (§ 393.). 


Bnrtbftu of $ 323. Ihose who deal with a person who has onlv a 

proof of .. * , . ^ _ r , „ J 

•it*. limited interest in property, and who professes to dispose 

of a larger interest, are prirnu facie bound to make out the 
facts which authorise such a disposition. But the nature 
and extent of the proof which they must offer will vary 
according to the facts of the case. In H unooma npermud*# 
case, it was contended that the burthen was discharged by 
showing an advance to the manager, and the factum of a 
< ^ ee{ * ky and in support of this a dictum of the Agra 
Sadder Court was quoted. Upon this the Judicial Com- 
mittee remarked. “ It might be a very correct course to 


(x) per Muthn$a\cmy Iyer, J., Ponnappa v. CampuvnvyanQur, 4 Mad 
P 83, and per Turner, (\ J M ibid,, pp. 14 et tteq. 
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adopt with reference to suits of that particular character, 
which was one where the sons of a living father were, with 
his suspected collusion, attempting, in a suit against a 
creditor, to get rid of the charge on an ancestral estate 
created by the father; on the ground of the alleged mis* 
conduct of the father in extravagant waste' of the estate. 
Now, it is to be observed, that a lender of money may rea- 
sonably be expected to prove the circumstances connected 
with bis own particular loan, but cannot reasonably be 
expected to know, or come prepared with proof of, the 
antecedent economy and good conduct of the owner of an 
ancestral estate, whilst the antecedents of their father's 
career would be more likely to be in the knowledge of the 
sons, members of the same family, than of a stranger; 
consequently this diction may perhaps be supported on the 
general principle that tin* allegation and proof of facts, 
presumably in his better knowledge, is to In* looked for 
from the party who possesses that better knowledge, ns 
well as on the obvious ground in such suits of the danger 
of collusion between father and sons in fraud of the creditor 
of the former. Their lordships think that the question 
on whom does the onm of proof lie in such suits as the 
present is one not capable of a general and inflexible answer. 
The presumption proper to bo made will vary with circum- 
stances, and must be regulated by and dependent on them. 
Thus, where the mortgagee himself, with whom the trans- 
action took place, is setting up a charge in his favour made 
by one whose title to alienate he necessarily knew to be 
limited and qualified, he may be reasonably expected to 
allege and prove facts presumably better known to him 
than to the infant heir, namely, those* facts which embody 
the representations made to him of the alleged needs of 
the estate, and the motives influencing his immediate loan. 
It is to be observed that the representations by the mana- 
ger accompanying the loan as part of the rm gwtx, and as 
the contemporaneous declarations of an agent, though not 
actually selected by the principal, have been held to be 
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evidence againat the heir; and as their Lordships are in- 
formed that such primd fane proof has been generally 
required in the Supreme Court of Calcutta, between the 
lender and the heir, where the lender is enforcing his 
security against the heir, they think it reasonable and right 
that it should bo required. It is obvious, however, that, it 
might be unreasonable to require such proof from one not 
an original party, after a lapse of time and enjoyment, and 
apparent acquiescence ; consequently, if, as is the case here 
as to part of flic charge, it be created by substitution of a 
new security for an older one, where the consideration for 
the older one was an old precedent debt of an arrestor not 
previously questioned, a presumption of the kie ohontended 
for by the appellant would he reasonable' ” (///* iyo 1 appears 
to have been the intention of the Legislature to ..cUiinarise 
the above* rulings in § *18 of the Transfer of Property Act 
IV of 1882. “ Where any person, authorised only under 

circumstances in their nature variable* to dispose of im- 
moveable property, transfers such property for consider- 
ation, alleging tlu* existence of such circumstances, they 
shall, as between the transferee on the one part and the 
transferor and other persons (if any) affected by the trans- 
for on the other part, be* deemed to have existed, if the 
transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith.” 


§ 824. One point as to which there seems at first to be a 
conflict of decisions, is as to the amount of proof incumbent 
upon a purchaser under a decree, or upon one who lends 


money to the manager of an estate to pay off a decree, or 
vho purchases a part of an estate from the manager to 


(v) llunoomanpfirnaiul v. Mt. /Johnny, 6 Xt. T. A. pp. 418— 420; 8. O. 18 
SuV,’ Tamiuraraya v. Valli. 1 M«d. IT. C\ 398 ; Vadali v. Manda , 

2 Mad II. O 40/ ; Sarnrtvm v. Alnttvyi, 6 Mad. H. C. 371 ; Lnlla Bunsmdhur 
v w" b A. 154; Suiul Tumour v. Koovj Beharee, 3 

l 8 * 7 v - nri> ^ 8™*&nr % 18 Snth. 77 ; Kkher Chund v. Dul- 

S'a n ’ 1 v ' Sarahs nkh t 6 AU. 417 ; M Sin^h v. Deo Narain, 

8 All. 27^ ; Gurasnwm . v. Ganapathia , 5 Mad. 337. Where a eon attempt® to 
deteat an alienation by bis father, or to escape from bis debt* by alforin* im- 
morahty or illegality, the burthen of establishin* gucb a utate of thi2*g rest* 
upon bun. Subramnmva v. Sadaeiva, B Mnd. 75, ^ 
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supply him with funds for that purpose. Is the production 
of a bona fide decree sufficient of itself to establish a case of 
necessity ; or is it incumbent upon the purchaser or creditor 
to go further, and to show that the decree was passed fora 
purpose which would bind the estate ? The result of the 
decisions appears to be, that tbe party who relies on the 
decree is entitled to assume that it wa*s properly passed, aud 
that everything done under it was properly dune. But the 
extent to which this will benefit him depends upon the nature 
of the decree, and the person against whom it was given, and 
upon the form of the proceedings taken in execution of the 
decree. It is evident that a decree may be one which upon 
its face, aud by the mere fact that it was passed, binds the 
person against whom it is enforced. Or it may be one 
which will not bind him unless something was proved in the 
course of the ease, and that something may or may not have 
been proved. Again ; the form of the decree, and of the 
proceedings taken under it, may show that the creditor, 
while only suing his debtor by name, sued him as the repre- 
sentative of the family, in order to bind its property. Or, 
conversely, it may appear that although the creditor had a 
remedy, which ho might have enforced, against the whole 
family and its property, he chose to restrict his claim to his 
original debtor and the interests of that debtor. Where the 
decree is against a father, it conclusively establishes that 
there was a debt due by him, und us against his issue nothing 
more is necessary. It is not, as we have seen, necessary to 
show that the debt was for the benefit of the family. Where 
property is sold under such a decree, “ the purchaser is not 
bound to go back beyond the decree to ascertain whether the 
Court was right in giving the decree, or having given it, in 
putting up the property for sale under an execution upon 
it” (2). And, of course, the same rule would apply where 


(t) Per curiam , Mtaklun Thaknor v. Kant 00 Call, 1 I. A. 321, 8S4j 8. C. 14 
B. L. R. 187 ; 8 0. 22 Butk. 56 j ante §§ 289, 207 ; Bhagbut Perthad v. Ut. 

Koer t 15 J. A. 09 ; 8. C. 15 Cal. 31 7 . bee numerou# canoe following tbii 
deoUiou ; likotvna v. Roapki&hore, 6 N.-W. P. 89; Budree v. Kan tee t 23 Butb. 
209 j Kooidsep v. Kunjeei, 24 Hath. 231 ; Shea Berg had v, Boorjbutum, i5. 281 j 
Btirtoo v. Ram Purmewur, tb. 384; A nooragee v, Bkugobutty, 25 Satb. 148 * 
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a minor sought to sot aside a sale made by his guardian in 
order to pay off a decree against the minor himself (a) ; 
or where the transaction was disputed by an heir, not being 
a coparcener, for he is bound to pay the debts of the person 
whose estate he takes (§ 302). But it would be otherwise 
where the decree was given against a simple coparcener. 
It would bo a perfectly valid decree against him, and might 
during his life be enforced by execution and sale of his in- 
terest in the property (§ 3u5). But as his debt w r ould not 
bind his coparceners or their share in the property, unless it 
was contracted by their consent or for their benefit (§ 308), 
so a decree against him can create no higher liability. It 
ascertains his debt, but does no more. If it is intended to 
procure payment of the debt, directly or indirectly, out of 
the shares of the other members, the creditor must show that 
the debts themselves were such as to be properly binding 
upon those who have not personally incurred them ( b ). 
This proof must be given in a suit to which the joint mem- 
bers of the family tire parties, and in which they can 
resist the allegations made against them. If the managing 
member of the family executes a document which would 
bind the other members, the proper course is to sue them 
all. if the creditoi • chooses, he may only sue the person 
who executed the document. Bui it he adopts this course^ 
his execution will only take effect upon the share of the 
execution debtor. He cannot enforce it against the other 
members (nut being the sons of the debtor) merely by 
proving that the transaction was entered into for the bene- 
fit of the family. This only shows that he had a larger 


Kaninahny v. Mimicry, ib . 185; "Wait'd flonxcut v. Ka nkoo % ib, 31 1 : Luchmi v. 
.lam/ni, ii Cal 21, * \ : s, 25 Suth. 421 ; Sivumnkara v. l'arvati, 4 Mad. 96. An 
to how tar it is ucveswry to tuake the son* parties to suits against u father to 
enforce hi** Miles or moitgagos or to ieeover debts due by him, see ante, §§ 265 — 
291U As to the extent to which decrees are conclusive against the sons, see 
ante, §§ 297 — 299. 

(<i) Sheoraj v. Kuhchedev, 14 Sufh. 72. 

(h) bar a van a v. Aluttayi, 6 Mad. H. C. 871 ; Pareyasami v. Saluckai , 8 Mad. 
H. C. 15/ ; Reot ee v. Jiatnjeet, 2 N.*W. F. 50; V&ttkatasatni y. Kuppaiya w, 
1 Mad. 354 ; Venkataramayyan v. Venkataeubramani, ib. 858 ; Loki y. JLaho* 
ret, 5 Cal. 144 ; Gctnyulu v. Ancha , 4 Mad. 78* 
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remedy, of which he did not avail himself (c). Finally 
there is a class of cases in which it has been held that a suit 
against one member of the family must be taken as a pro- 
ceeding against the family represented by him, so that the 
decree binds them, and may beenforeed by execution against 
the shares of all (d). In a case where several brothers were 
jointly interested in a tenure, but the manager alone was 
registered as the owner, and lie was sued for arrears of 
rent, and his right, title, and interest was sold in execution, 
it was held that the whole tenure passed to the purchaser. 
Garth , C. J., said : “ Where it is clear from the proceedings, 
that what is sold, and intended to be sold, is the interest of 
the judgment debtor only, the sale must be confined to that 
interest, although the decree holder might have sold the 
whole tenure if he had taken proper stops to do so, or 
although the purchaser may have obtained possession of the 
whole tenure under the sale. Hut if, on the other hand, it 
appears that the judgment debtor has been sued as repre- 
senting the ownership of the entire tenure, and that the 
sale, although purporting to be of the right and interest of 
the judgment debtor only, was intended to In?, and in justice 
and equity ought to operate, as a sale of the tenure, the 
whole tenure then must be considered as having passed by 
the sale. And if the question is a doubtful one oil the face 
of the proceedings, or one part of the proceedings may 
appear inconsistent with another, the Court must look to 
the substance of the matter, and not the form or language 
of the proceedings” (e). 


(c) Deendyal r. Jugdeep Narain , 4 I. A, 247 ; S. C. 3 Cal. 198, ante, § 290 j 
Armugum v. Snbapatbj , 5 Mad. 12; Subramantcn v. Subramanicn, tb. 125 j 
Dorasaicmy v. Atiratra, 7 Mud. 136; Viraraqavamma v. Hamudraln, 8 Mad. 
208; Ourutappa v. Thimma , 10 Mad 3H>; Ahilak Hoy v. Hubbi Hoy , 11 Cal. 
293; Maruti Narayan v. IAlnchand , 6 Bom. 564; Kisaming v. M or antiwar, 7 
Bom. 91 ; Doolar Chand v. hallo Chabul, 6 I. A. 47. 

(d) Bisseettur v, Luchmetmr , 6 1. A. 233 ; 5 O. L. K. 477 ; Data v. Ram }Ja» 
nohur, 2 All. 746 ; Ham Sevak v. Iiagnubar , 3 All. 72 ; Radha Kinhen v. Bach • 
haman, ibid . 118 ; Oaya v. Hajbanni, ibid. 191 ; Ramnarain v. Bkmvani, F. B. 
ibid, 443; Hari iiaran Moitra v. Bhubaneswari Dabi, 15 I. A. 195 ; 8 . C, 16 
Cal. 40. 

(«) Jeo Lai Singh ?. Qunga Pershad t 10 Cal« 996, 1001 ; Kombi f , Lalahmu 

b Mad. 201, m 
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$ 325. It has been said that where a debt is ancestral, 
and property is sold to meet it, the purchaser is not bound 
to enquire whether the debt could have been met from other 
sources (/). But, I imagine, this can only apply where 
there is at all events an apparent necessity for the sale. In 
the case where the rule was laid down, the Court went on 
to say, “ Nor is it indicated from what sources it would 
have been met.” In a Bengal case, the Sudder Court laid 
down nearly the opposite principle. They said, “ It may 
be shown that the ostensible object of the loan was to pay 
off Government revenue, but, to render such a loan binding 
upon those who had reversionary interests upon the pro- 
perty, it must also be satisfactorily proved that such loan 
was absolutely necessary from failure of the resources of the 
estate itself, and was not raised through the caprice or extra- 
vagance of the proprietor” (</). Here the law seems to be 
laid down rather too strictly. The person w r ho deals with 
the manager of a joint family property has to consider the 
propriety and necessity of the transaction in which he is 
engaged, not merely the propriety and necessity of paying 
the debt which is the pretext for the transaction. If the 
debt is improper or unnecessary, and known to be so by the 
lender, the transaction is, of course, invalid. If the pay- 
ment of the debt is proper and necessary, the transaction 
will still be invalid, unless the lender has reasonable ground 
for supposing that it cannot be met without his assistance. 
The caprice or extravagance of the proprietor is only 
material as showing, either that the object of the transaction 
was an improper one, or that the necessity for it was non- 
existent. 

Where it is once established that there was a debt which 
ought to be paid, and which could not be paid without a 
loan or sale, if the validity of the transaction is disputed on 
the ground that the debt had previously been discharged 


(/) Ajey ¥ . Qirdkaree , 4 N.-W. P. UO. 

(g) Dumoodhur v» Birjo Uokapatiur, 8. D. of 1858, 898 . 
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or dimraislied, the burthen of making otti this case rests 
upon the person who sets it up. Payment is an affirmative 
fact which cannot be assumed, merely on account of the 
antiquity of the debt (h), 

« 

§ 326. The powers of the manager of a joint family pro- p0Wflrf 

i/’i « manager, 

perty who is not the rather are governed by exactly the 

same principles as those already laid down (i). Of course, 

his personal debts are not binding upon his coparceners, as 

those of a father are upon his sons, ami therefore alienations 

made by him to pay such debts would not bind them. In 

his case, too, there could be no suggestion that he had any 

greater power over movables than over immovables, except 

so far as arose from their own nature, and the mode in which 

they would usually be dealt with. Nor, of course, could 

his coparceners claim any interest in his self-acquired land. 


& 327. So far we have been considering dispositions of Right of oo- 

. ... 1 parcener to 

the family property by which one member professed to dispose of hi* 

bind the others, by selling or encumbering their shares as 8lmro * 

well as his own. Wo have now to examine the right of one 

member of a family governed by Mitakshara law to dispose 

of his own share. To an English lawyer the existence of 

such a right would seem obvious. Under the early Hindu 

law it is equally certain that no such right existed. It has 

become thoroughly established in Bengal, as will bo seen 

hereafter; but in the other provinces there is a complete 

variance as to its existence, and the extent to which it may 

be exercised. The theory of the Mitakshara law is clearly 

against such a right. I have already pointed out (§ 246) 

that under that law all the coparceners are joint owners of 

the property, but only as members of a corporation in which 


( h ) Cavaiy Yencata v. Collector of Masulipatam t 11 M. I. A. 610, 63H ; 8. 0, 
2 Suth. (P. 0.) 61. 

(») A son does not by the mere absence of his father acquire the powers of 
alienation or mortgage vested in the managing member. Patil Hart v. Hnkam," 
chand, 10 Bom. 563. See ns to the powers of alienation possessed by the Karna- 
ven of a Malabar Tarwaad. Kombi v. Lah$hmi t 5 Mad. 201 ; Kalliyani v, 
tfarayana, 9 Mad. 266. 
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there are shareholders, but no shares. The family corpora* 
tion remains unchanged, but its members are in a continual 
state of flux. No one has any share until partition, because 
until then it is impossible to say what the share of each 
may be. It will be larger one day, when a member dies ; 
smaller the next, when a member is born ( k ). The right of 
the members to a partition has been slowly and reluctantly 
admitted v But this right carries with it the consequence 
of being cut off from the benefits of sharing in the family 
property, and participating in its future gains. If any 
member were allowed, from time to time, to sell his share 
in the joint family property, without, severing himself from 
the family by partition, he would be securing the advan- 
tages of a division without submitting to its inconveniences. 
Ho would be benefiting himself by the exclusive appropria- 
tion of a part of the property which had never become his. 
He would be injuring the family by diminishing their estate, 
and, at the same time, he would be retaining the right to 
profit by the future gains of their industry. No doubt the 
amount so disposed of might be taken into account in the 
event of a subsequent partition. But the rules of Hindu 
law contemplate the continuance of the family union, not 
its disruption. Until a partition took place ho would have 
been in a position of exceptional advantage. It would be 
like the case of a partner who claimed the right to with- 
draw his capital from the concern at pleasure, without 
withdrawing himself. Even before partition such aliena- 
tions would be subversive of the family system. That 
system assumes that each member of the family is supplied 
out of its funds in proportion to his requirements, as often 
as they arise, the unspent balance of each year being carried 
over to the capital for the benefit of all. There is no such 
thing as a system of individual accounting, with a ledger 
opened in the name of each member, and a debiting to him 
of his expenses, and a crediting of his proportion of the 


(fc) See per curiam , Sadabaii Prasad ?. Foolbash Kooer . $ B. L. R. (F. B.) 
4i> B. 0.18 Bath. (F.B.)l. 
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income. Bat if any member were allowed to dispose of his 
share, such a system would be necessary ; and upon taking 
the annual account, it might turn out that the amount of 
inoome to which he was entitled was not sufficient to defray 
his expenses. The anomaly would then arise, that a mem- 
ber of the undivided family would either not be entitled to 
be maintained at all, or would be maintained as a matter 
of charity, and not of right. Finally, the permission to 
alienate without a partition would necessarily have the 
effect of introducing strangers into the coparcenary, with- 
out the consent of its members, and defeating the right of 
survivorship, which they would otherwise possess. 

§ 328. Of course, nothing is to be found in the earlier 
writers upon the subject. They did not notice the point, 
because such an occurrence did not present itself to their 
minds at all. An alienation of family property, even with 
the consent of all, was probably a very rare event. But as 
property began more frequently to pass from hand to hand, 
the circumstances which would justify an alienation began 
to be defined. Vyasa says, “ A single parcener ought not, 
without the consent of his coparceners, to sell or give away 
immovable property of any sort, which the family hold in 
coparcenary. But at a time of distress, for the support of 
his household, and particularly for the performance of reli- 
gious duties, even a single coparcener may give, mortgage 
or sell the immovable estate” (/). Not, be it observed, his 
own share for his own private benefit. So Nurada men- 
tions joint property among tin? eight kinds of tilings that 
may not be given, though he expressly authorizes divided 
brothers to dispose of their shares as they like (/a). And 
the author of the Virnda Chintamani , while commenting on, 
and approving, these texts, gives as his reason, “for none 
has any right over them according to common sense.” He 
adds in another passage : “ What belongs to many may be 


(l) 1 Dig. 45a; 2 Dig. 189. 

(m) Narada, Pt. II iv. § 4, 5 ; xiii. § 42-43 ; a©<\ Yrihaspati, 2 Dig. 98 ; Dae- 

ska, to. 110. * 


Rights of oo- 

psroener in joint 
property. 


Hi* potrsr of 
alienation 
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given with their assent. Joint ancestral property may be 
given with the assent of all the heirs” (»). Probably all 
these passages referred to the powers of the father or 
manager. The Mitakshara and llayukha in laying down 
the right of alienation are evidently dealing with the case 
of the father as representing the entire family (o). The 
idea of any individual acting solely on his own account does 
not seem to have occurred to them. The same view is laid 
down unhesitatingly bv Mr. W. MacNaghten. He says, 
“A coparcener is prohibited from disposing of his own 
share of joint ancestral property; and such an act where 
the doctrine of the Mitakshara prevails (which does not 
recognize any several right until after partition, or the 
principle of factum valet), would unquestionably be both 
illegal ami invalid” (p). On the other hand, Mr. Ellis, 
writing of the Madras Presidency, thought a sale would be 
valid to the extent of the alienor's own share ( q ). Mr. 
Colebrooke seems to have been in much uncertainty upon 
the point. The result of his various opinions appears to be, 
that a gift by one co-heir of his own share would be cer- 
tainly invalid, and that a sale or mortgage would in strict- 
ness be also illegal ; but that in the latter case “ equity would 
require redress to be afforded to the purchaser, by enforcing 
partition of the whole or of a sufficient portion of it, so as to 
make amends to the purchaser out of the vendor's share” (r). 
This opinion was adopted by Sir Thom a# Strange in his 
book, and acted on by him from the Bench (*). 

§ 329. It is probable that the first inroad upon the strict 
law took place in enforcing debts by way of execution. In 
strict logic, of course, what a man cannot do directly by way 
of sale, he ought not to be allowed to do indirectly through 
the intervention of a decree-holder. But we have already 


(n) Vivftda Cliintamani, pp. 72, 77. 

(o) MiUkshara, i. 1, § 27-32 j V. May., iv. 1, § 3—5. 

(p) 1 W. MacN. 5. ( q ) 2 Stra. H. L. $50. 

(r) 2 Stm . H. L. 844, 349, 433, 439. 

U) l Stra. H. L. 200—202; SasliacheUa v. 2 N. C. 234 [74] ; 

post, § 331, 
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«e©n that the Hindu law ascribed great sanctity to the 
obligation of a debt, and, in the ease of a father, enabled 
him to defeat the rights of his sons, through the medium of Sham may be 
his creditors, though it denied him the power to do so by an tion. 6XtC 
express alienation (§ 278). It would be a natural transition 
to extend this principle to all coparceners, so far as to allow 
a creditor to seize the interest of any one in the joint pro- 
perty as a satisfaction of his separate debt. There are 
decisions in which it has been held that even this cannot 
be allowed in cases under the Mitakshara law (/). Hut the 
contrary rule has been repeatedly laid down in all the 
Presidencies, and has been recently affirmed by the Privy 
Council. It may be taken as settled that under a decree 
against any individual coparcener, for his separate debt, a 
creditor may during tin 4 life of the debtor seize and soil his 
undivided interest in the family property (n). The decisions 
which show that this cannot be done after the death of the 
debtor have been already stated (§ 305). There may bo 
greater difficulty in determining how the right of the pur- 
chaser at the sale under the decree is actually to be enforced. 

In Bengal, where the coparceners hold in quasi-severalty, 
each member has a right before partition to mark out 
his own share, and to hold it to the exclusion of the others. 
Accordingly, it has been held that the purchaser at a Court Right of pur- 
sale of the rights of one member is entitled to be put into clli4 * er - 
physical possession even of a part of the family house ; the 
only remedy of the other members being to purchase the 
rights of the debtor at the auction sale (r). But it is other- 


(t) Nana Tool jo mm v. IVutuhdaft, MorrD, 40 ; Bhyro Vernhnd v. o, 16 

8utl». 3L 

(u) Vala ijorxUi v. Chedumlarn , Mad. Dw\ of 1 *55, -3 4 ; Suhharoyudu ?. 
Gopavnjjuiu , Mad. Dec. of I860, 24-7 } Viratvomi v. A yuatranii, 1 Jilau. H. C. 
47*; Vatiude v v. IVviAa/ea/t, 10 Horn. H. U. 139; Handurang v. Jihonkar^ 11 
Bom. H. C. 72 ; Udaram v. Harm , t *b. 76 ; (Jour Hvrxhnd v, Shefrdren, 4 N.*W. P. 
187 ; JMendyal v. Jttgdeep, 4 1. A. 24/ ; 8. C. 3 Cn!. IPS ; overruling Jugdeep 
v. Deonduil, 12 B. L R. 100; 8. C. 20 Suth. 174; Venkafaramnyyanw Venka* 
tasubra mania , 1 Mad. 858; Hnrrrj Bunti Koerv. Shea Pro*had t 61. A, 88 ; 8. C. 
6 Ctl. 148 ; JnUidar v. Ramlnl , 4 Cal, 723 ; Hoi Narain v. Novmit t 4 Oal. 809* 
The pnrcbajer doe* not become a coparcener whoae atneiit is required to any 
future dealings with the property by the remaining metnben; Ballabh r. 5tm* 
d#r, 1 All. 429 j Gorttaj v. Snerrzort, 2 AH. f$8. 

(*) v. lehurchnnder . 8. D. of 1857, 1585; Koontcmr t. 8hama 

Soonduree, 2 8uth. (Mia ) 30 ; Eehan Chunder ?. Nund Coomar , 8 Suth, 289. 
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wise in cases under Mitakshara law, where no member has 
a right, without express agreement, to say that any specific 
portion is exclusively his. Consequently, thepurchaser at 
a Court auction cannot claim to be put into possession of any 
definite piece of property («■)• As the Judicial Committee 
said in one case, “ No doubt can be entertained that such a 
share is property, and that a decree-holder can reap it. It 
is specific, existing and definite ; but it is not properly the 
subject of seizure under this particular process, but rather 
by process direct against the owner of it, by seizure, or 
sequestration, or appointment of a receiver ” (*). In cases 
which have occurred in Bombay, the High Court has held 
that the only mode in which the execution purchaser can 
enforce his rights is by a suit for a partition of the debtor’s 
share in the whole estate, to which, of course, he must make 
all the members of the family parties. In carrying out the 
decree for partition, the Court will, as far as they can with 
regard to the interests of others, try to award to the pur- 
chaser any specific portion which the debtor may have 
originally" pledged, mortgaged, or sold. The purchaser 
cannot sue for a partition of part of the property only, be- 
cause an account of the whole estate must be taken, in order 
to see what interest, if any, the debtor possesses (y). On 
the other hand, even prior to partition, the purchaser of the 
interests of one coparcener is a tenant in common with the 
others. Therefore, if he has got into possession of what 
was formerly enjoyed by the debtor, the other members can- 
not treat him as a mere trespasser. If they are willing to 
continue the tenancy in common, they may compel him so to 
enjoy his share as not to interfere with a similar enjoyment 
by themselves. If they object to the tenancy in common, 
they must sue for a partition (2). 


(tr) A' a he v. Choitun, 22 Suth. 214 ; h'allapa v. Yenkatesh, 2 Bom. 676. 

(a 1 ) tiyud Tujfuzzuol v. ltuyhoonath , 14 M. 1. A, 50. 

{y) tandurany v. Bhaskar, 11 bora. H. C./2; Udaramv , Ranu t ib.7^i acc. 
hall Jha v. jtraio, 22 S utki. 116; JaUidar v. Kamial , 4 Cal. 723; ManUi v. 
LiUtchand , 6 Bom. 564 ; Venkatarama v. Meera Labai t 13 Mad. 2/5* 

(a) Mahabalaya v. Timuya , 12 Bom. H. C. 138; Babaji v. Vaeudev , 1 Bom* 
05 ; huilapa v. Venkatesh, 2 Bom* 676 ; Fatil Huri v. Hakamchand t 10 Bom* 
363. See po$t y $ 452. 
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§ 330. The step from holding that the share of one mem- Conflict of » 
ber can be sold under a decree, to holding that he can sell autlry aUiM- 
it himse4t > iji such an easy one, that it is surprising that atiou ' 
those who adapt the former right should deny the other. 

Yet it will be found that it is denied by the High Courts of 
Bengal and the North-West Provinces, while it is admitted 
by the High Courts of Madras and Bombay. The reason 
appears to be that in Bengal the right of even an execution Bengal, 
creditor was originally not admitted. It, was denied in 1871 
in a decision which was not appealed against (a), and was 
only finally established by the Privy Council in an appeal 
which reversed a later decision of 1878 (l>). Consequently, 
an unbroken current of decisions maintained a practice in 
conformity with the theory. In Madras and Bombay the 
earlier decisions negatived the right of a coparcener to alien 
his share. But the right of the execution creditor wa» 
admitted, and therefore the analogous right of the copar- 
cener was ultimately recognized. As the question may 
still be treated as uncertain, it will be advisable to show 
rather fully what the state of the authorities really is. 

§ 331 . The earliest case act ually decided in Madras was Mud ms. 
one before Sir Thomas fttranyr in 1H13. There, one of two 
undivided brothers had mortgaged family property for his 
private purposes. A siut was first brought, by the other 
brother to declare that the mortgage was not binding upon 
his share of the property, in this suit an account and parti- 
tion was decreed. A cross suit was brought by the mortga- 
gee against both brothers for payment and sale of the pro- 
perty mortgaged. The decree was that the suit should be 
dismissed against the second brother, that the share of the 
mortgagor should be held bound for payment of whatever 
was due upon the mortgage, but that no part of the property 
comprised in the bond anti mortgage should be sold, until 
the account and partition directed under the original decree 


(a) Bhyro Pershad v. Baniito , 16 Suth. 31. 

(it) Deendyal v. 4 1. A. 24? ; 8. C. 8 Cal. 128. 
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w« completed. These proceedings were submitted to Mr. 
Colebrookc, and were approved of by him, subject to a 
doubt whether the charge wag valid even for the share of 
the alienor (c). In a case in 1853 the Madras Sudr Court 
appears to have held a sale by one of several members to be 
valid for his share, even without a partition (d). On the 
other hand, the opinion of a pandit of the Tellicherry Court 
is recorded, which supports the doubt expressed by Mr. 
Colebrooke. In reply to a question, u Can one of an un- 
divided family, consisting of two only, dispose of half the 
property, leaving his copatcener's moiety undisturbed V* he 
answered; “It is stated in the text of Narada that it is 
necessary that a division should be previously made, with 
the concurrence of all the members ; wherefore the dispos- 
ing to the extent of one's share at discretion is not legal ” (e). 
This principle was followed by the Sudr Court in three 
cases in 1859 and 1800, when they held that a sale by an 
undivided member was not valid, even within the limits of 
his individual share, unless made under emergent circum- 
stances (/). 


Sanction by 
High Conrt of 
Maara*. 


<$ 332. In this state of things the question came before the 
High Court of Madras. One of two brothers, members of an 
uiQivided family, had mortgaged one of two houses which 
formed part of the family property, for his own personal 
debt. He was then sued in an action for damages for a tort, 
and judgment was recovered against him. The judgment 
creditor took out execution, and, under a writ of ji.fa., the 
Sheriff seized and sold the debtor's interest in the mortgaged 
house and also in another. The purchaser sued both brothers 
to recover possession. Scotland, C. J., decided that both the 
mortgage and the execution stood on the same footing ; that 
each was valid to the extent of the alienor's share, and that 
“ What the purchaser or execution creditor of the copar- 


(c) Ramasamy v. Saghachella , 6 N. C. 234, 240 [74]. 

(d) Ohinnapiel v. Chocken, Mad. Dec. 1068, 220. 

(#) 2 8tr». H, L. 451. 

(/) Hamakutti v. Kallaturaiyan^ Mad. D*c. of 1859, 2?0 ; Kenakasabhaiya 
v* SwhachalcLi Mad. Dao. of 18w, 17 I Qundara Tt Tegaraja, tfr. 87* 
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cener is entitled to is the share to which, if a partition took 
place, the coparcener himself would be individually entitled, 
the amount of such share, of course, depending upon the 
state of the family” ( g ). This decision has since been treated 
as the ruling authority in Madras, and has been repeatedly 
followed ( h ). And the Court enjoined a father against 
alienating more than his share of the undivided property, 
but refused to interfere with alienations which appeared to 
be within his share (i). In all these cases the transaction K*t*ntofpow 
was enforced during the life of the alienor, and the princi- 
ple was stated to be, that ns the alienor could himself have 
obtained a partition, the Court would compel hint “to give 
to his creditor all the remedies to which he would himself be ** 

entitled as against the object matter of his agreement 0 ( k ) * 

The same ruling was applied where a partition had becomd 
impossible by death. There, a father had given a portion 
of the property which was less than half of the whole to his 
wife, by a registered deed followed by possession. Aftet^ 
his death, his only son sued to set it aside. The Court re- 
fused even to listen to discussion as to the father's power 
to make such a gift; “because the law is quite settled that 
a Hindu can make a gift to the extent of his power, and in s 
this case the deceased has done no more than that ° (H* 

This case has, however, been recently overruled on the 
principle that the equity to enforce a partition which exists 
in favour of a purchaser for value cannot arise in favour of 
a mere donee (m). On the other hand, the High Court held 
that no coparcener could give his alienee a title to any 


f a ) Ft‘ra#r«m* v. Avvaflvnmi, l Mad. H. C. 471, arr. Tmr«fer of Property 
Act, (IV of 188 * 2 ) $ 44. but if the tranfcfr'ree of a ahare of h dwwllin*f*hous« 
belonging to an undivided family i« a ranker, ho will not be entitled touny 
joint poasoawion or enjoyment of such house. 

(h) Peddamvthulfity v. Timm ft R*fldy, 2 Mad. FT. 0. 270; Pfitamivelapjm v. 
Mannara, ib . 416 ; Rnyacharhi v. V^ubaf/immnviah, 4 Mad. H. C. 60. For 
instance one of several coparcener# may renounce hi* share in favour of another. 
PeddaijVti v. RrtmaUntjam , U Mad. 406. No such riflrht of alienation exist* 
under Malabar law, where no partition is allowed Pyuri v. Piittanna, 14 Mad. 
$ 8 . 

ft) KanuVurfy v. VentataramdaM*, 4 Mad. Jar. 251 ♦ 

(fc) 2 M«d, H C. 417: ante, note (h). 

il) Vencaiapnthy v. Lulchmee , 6 Mad. Jur. 215. 

fm> Baba v. Tim/na , 7 Mad, 357 » Ponnummi v. T hatha 1 9 Mad. 273 ; Ramanna 
v. Venkata , 11 Mad. 246. 
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specific portion of the joint property, even though such por- 
tion was less than his share. Each coparcener had an un- 
divided share in every part of the property, and all that 
any member could sell was his interest in that part (»). 


D*v$m of tin- 
divided th»r« 
invalid. 


§ 338. The above decisions were all passed before that 
given by the Full Bench in Bengal, which will be mention- 
ed hereafter (§ 337). The same point, however, arose again 
after that decision. The question was, whether a devise 
b y a father of ancestral immovable property was valid as 
against his only son. It was contended ; fir«t, that the 
father could, during his life, have given away his share of 
the family property ; xrrondhj, that his devise was valid to 
the same extent as his gift would have been. The Court 
admitted the first proposition, but denied the second. After 
referring to the view taken by the High Court of Bengal 
that no one could assign his share until it was ascertained 
by a partition, the Court said, “ If bv the word f share' is 
intended specific share, the argument is, of course, valid, 
that a coparcener cannot, before partition, convey his share 
to another, because before partition it cannot be ascertain- 
ed what it is. It is equally tin law in Madras that a copar- 
cener cannot, before partition, convey away, as his interest, 
any specific portion of the joint property. Considered in 
this light, the difficulties which have influenced the Calcutta 
High Court disappear. The person in whose favour a con- 
veyance is made of a coparcener’s interest takes what may, 
on a partition, be found to be the interest of the coparcener. 
What he so takes is, at the moment of taking, and until 
ascertained and severed, subject to the same fluctuations as 
it would be subject to, if it continued to subsist as the 
interest of the coparcener. But it can, at the proper period, 
be ascertained without difficulty, and there appears to be no 
reason, either derived from the Hindu law current in this 
Presidency, or founded upon general principles, for saying 
that such an interest is inalienable. With regard to the 


(n) Venkatachella v. Chinnaiya t 5 H . U. 166. 
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third question we are of opinion that the will in the case 
referred to cannot take effect. At the moment of death, 
the right of survivorship is in conflict with the right by 
devise. Then the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise” (o). 


§ 334. Tn Bombay the decisions have taken very much 
the same course as in Madras. The earlier cases appear to 
be opposed to the right of alienation by a coparcener, and 
it has been laid down that a sale or mortgage by one of two 
undivided brothers was invalid, even for his own share of 
the undivided property (/>). “ In subsequent cases it appears 

that the Bombay Smlder Adawlut, although holding that 
the purchaser of the share of a parcener in Hindu family 
property cannot before partition sue for possession of any 
particular part of that property, or predicate that it belongs 
to him exclusively, yet was of opinion that he may maintain 
a suit for partition, and thus obtain the share which he has 
purchased” (q ) . The Supreme Court, and subsequently 
the High Court, recognized the right of an undivided mem- 
ber to sell or mortgage his undivided share, and the usage 
that lie should do so. The whole of the previous cases are 
collected in an elaborate judgment pronounced by Wr, strop}), 
C. J., in 1873 (»•). He admitted that the strict law of the 
Mitakshara, and the usage following it in Mithila and 
Benares, was in accordance with t lie law laid down by the 
Full Court of Bengal, but stated that t lie opposite practice 
had prevailed in Western India. He concluded his review of 
the authorities by saying, “On the principle atnrr. doduiH, 
which induced Sir Bar nr* Prun,<‘k ami his colleagues strictly 
to adhere to the anti-alienation doctrine of the Mitakshara 
in the provinces subject to their jurisdiction where the 


to) Vitla Butten v. Yamenamma , 8 il.ii. H. C. 6. 

(p) Ballojea v. Venkapn % Horn. Sel. R**p 210; Bajee v. Pandurang , M or rip, 
Ft. II. 93. But pee t he futivah in Bom. Sel. Hep. 42, which aeernp to admit 
the rijrht. 

(q) Per cunmn t Vatu dev v, Venkatesh , 10 Bom. H. C., p. 166, where thec&pec 
are cited. 

(r) Vu sude t* v. Venkatenh , 10 Bom. Eh C. 130, followed Fakirapa f, Chanapai 
ib. 162, (F. B.) 


Bombay 

docipioup. 


Coheir may pell 
hi* phase, 
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authority of that treatise prevails, we at this side of India 
find ourselves compelled to depart from that doctrine, so 
far as it denies the right of a Hindu parcener, for valuable 
consideration, to sell, incumber, or otherwise alien his share 
in undivided family property. The foregoing authorities 
lead us to the conclusion that it must be regarded as the 
settled law of this Presidency, not only that one of several 
coparceners in a Hindu family may, before partition, and 
without the assent of his coparceners, sell, mortgage, or 
otherwise alien, for valuable consideration, his share in the 
undivided family estate, movable or immovable, but also 
that suqjla share may be taken in execution underajudg- 
ment against him at the suit of his personal creditor. Were 
we to hold otherwise, we should undermine many titles 
which rest upon the course of decision, that, for a long 
period of time, the Courts at this side of India have steadily 
taken. Stability of decision is, in our estimation, of far 
greater importance than a deviation from the special doctrine 
of the Mitakshara upon the right of alienation.” 

The mode in which the Bombay Court enforces this right 
is by a decree for an account and partition, as already 
stated (n). 

§ 385 . The Bombay High Court, however, while favour- 
ing the rights of a purchaser for value, show no indulgence 
to a volunteer ; they hold that an undivided coparcener 
cannot make a gift of his share, or dispose of it by will (/). 
In both points they agree with the High Court of Madras, 
no doubt oil the ground, that in the ease of a gift there is 
no equity upon which a decree for partition would depend. 
The High Court, however, put their decision upon the simple 
ground that they were not disposed to carry the assignabi- 
lity of the share of a coparcener in undivided family property 


0) .tnff, § 829. 

it) Gangxibai v. Ramanna, 3 Bom. H. C. (A. C. J.) 66; Tukaram v. Ram* 
chandra , 6 Bom. H. C. (A. C. J.) 249 j tldaram v. Ranu^ U Bora. H. €. 76 j 
Vrandavandas v. Yamuna, 12 Bom. H* C. 229. 
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any father than they felt compelled to do by the precedents 
referred to, and by the traditions of the Supreme Court and 
Sudder Adawlut in the Bombay Presidency (u). No decision 
has aa yet been given by the Privy Council as to the validity 
of a gift of his share by a coparcener, though the leaning 
of their Lordships* minds seems rather to be against it (r). 


§ 330. If, as the Courts of Madras and Bombay lay down, 
the rights of a purchaser from a coparcener can only be 
worked out by means of a partition, a further question 
arises, wlutt date must be taken as fixing the amount of 
interest he possesses in the family property ? instance, 
suppose one of two brothers grants a mortgage 'ifpon the 
family property for his own private* benefit, and the trans- 
action runs on until after three more brothers are born, and 
the father is dead, and then tin* creditor sues to enforce his 
claim — has he a lien upon one-third of the* property, which 
was the interest of his debtor at tin* time of the mortgage, 
or only upon one-fifth, which is his interest at the time of 
suit? Tin* latter view has been recently taken by the 
Madras Might Court (//*). Again, how is the claim to be 
dealt with, where his share has wholly lapsed by survivor- 
ship, and partition has become impossible? — as in the case 
of one of several brothers dying without issue ? In the 
present state of the authorities it would bo useless to do 
more than indicate these difficulties. 


Extant of thirt 
howMoertainad. 


$ 337. When we come to the Bengal Courts, and that of 
the North-West Provinces, there is a complete unanimity in 
affirming the early doctrine. In a Mithila case which was 
twice referred to the Pandits, on account of a suspicion of 
the integrity of one of them, they pronounced, “that a gift 
of joint undivided property, whether real or personal, was 
not valid, even to the extent of the donor's share ; for pro- 
perty cannot be sold or given away until it is defined and 


Contrary doa# 
trine in Bengal 
and N..W. Pro# 
vinoes. 


f«) 12 Bora. H. C. 231 ; supra, note (a). 

(#) See per curiam , Lnkthmnn v. ftamchandra, 7 T. A. 195 ; 8, C. 5 Bom. 48. 
<w) Rang am mi v. Krishnayan, 14 Mad. 408, 
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ascertained, which cannot he done withont a division” (»). 
The same point was expressly decided in other cases from 
the same district (y) , And exactly the same rule was acted 
on in cases from other districts, which were governed by 
the Mitakshara (z). In 1869 the question was referred to 
a Pull Bench of the High Court of Bengal in consequence 
of some conflicting decisions of the High Courts of Madras 
and Bombay. The whole of the previous decisions and the 
Native texts wen* elaborately examined, and the Court 
replied that in eases governed by Mitakshara law, one 
sharer had no authoritv. without the consent of his co- 
sharers, to dispose of his undivided share, in order to raise 
money on his own account, and not. for the benefit of the 
family. The Court stated that an opposite conclusion could 
only be arrived at, “ by over-ruling that current of autho- 
rities by which, for nearly half a century, the law appears 
to have been settled, and in accordance with the principles 
of which it appears to have been generally understood and 
acted upon” (a). This ruling lias, of course, given the law 
ever since within the jurisdiction of the High Court of Ben- 
gal, and would, no doubt, be regarded in the North-West 
Provinces as tin* highest confirmation of the previous deci- 
sions of that Court (h). 


(ir) Nun dram v, Kashec, 3 S. I). 232 (310); S. 0. I Mor. 17 ; confirmed, 4 8. 
D. 70 (89). 

( */ > Shea Churn v. damnum, f»S. D. 170 (21 V ; Shen Suhayr v. Sreekitihen , 7 
S. I). 105 (123); M f . ttnopna v. Ray Hentee, H. L). of 1853, 314; Jivan v. Ram 
Govind, 5 S. D. 103 (193). 

(«) Shea Surrun v. Shea Sohai, 4 8. !)• 158 (201), see note ; Cosserat v. Suda - 
hurt, 3 8 uth. 210. Sec decision* of the Comt of the N.-W. P. cited, Sadabait 
Prasad v. Foalbash Koer, 3 B. L. R. t F. B.) p. 42 ; 8. C. 12 Suth. (F. B.) 1 ; 
and Lalti Knar v. Ganna, 7 N.-W. P. 277- These decisions have been recently 
approved and followed hy the Allahabad High Court, ('hamaili v. Ram Pra- 
sad, 2 All. 207 ; Ramanand v. Gobind Singh , 5 AH. 384. That Court, however, 
seema to hold that a member of the family who lms alienated his own interest, 
cannot object to a similar alienation by another member. Gavraj v. Sheozore 
2 All. 898. 

(n) Sadabart Prasad v. Foolbaeh Kooer, 8 B. L. K. (F. B.) 31 : 8. C. 12 Suth. 
(F. B.) 1. 

(b) Nathu v. Chadi , 4 B. L. R. (A. C. J.) 15 ; S. 0. 1 2 Suth. 4 47 ; Sub nomine, 
Nuthoo v. Chedec ; Haunman v Baboo Kishen , 8 B. L. R. 358; S. 0. 15 Suth. 
(F. B.) 0; Sub nomine, Hnnoojnan v. Bhagbut ; Phoolbas Knoer v. Loll Jugged 
»nr. 14 Suth. 3M) ; 8. 0. on review, 18 Suth. 48; reversed on another point. 8 
1. A, 7 ; 8. C. 1 Cal. 226; S. C. 25 Suth. 285 ; Bunsee Lull v. Shaikh Aolaah, 
22 Suth, 552; Chunder Coomar v Hurbuns Sahai , 16 CaI. 137- 
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$ 388. Even in Bengal, however, and since the Pull EqaiUssin 
Bench decision, the Court has dealt with the equities of the 
parties in a manner which, under certain circumstance®, 
brings about exactly the same result as is worked out by 
the Madras and Bombay doctrine (r). In that cam, the 
second defendant, who was father and manager of a family 
governed by the Mitakshara, mortgaged the family pro- 
perty to the first defendant for a purpose not legally 
justifiable. The elder son sued on his own behalf, and on 
that of a minor son, to set aside the deed. The Court found 
that the plaintiff had assented to the transaction, conse- 
quently, only the interest of the minor was concerned. It 
did not appear that he had been in any way benefited. The 
Court, after observing that the result of setting aside the 
sale unconditionally would be “ that the property, on 
going back, will come to be enjoyed by the joint family as 
it was before the mortgage and sale; and of necessity, b y 
virtue of the provisions of the Mitakshara law, will return 
to the management of the very man (second defendant) 
who obtained Rs. 3,000 from the first defendant on the 


pretended security afforded by the mortgage, which did 
not seem to accord very well with equity and good consci- 
ence;^ also that the Full Bench decision, which settled (3 
B. L. R. (F. B.) 31 ; S. <\ 12 Suth. (F. B.) 1) that such a 
deed might be set aside, refrained from saying on what enforced by 
terms such relief was to be granted, proceeded to point out l,ttrtmon - 
that the father might, at any moment, claim a partition. 

<l And plainly the first defendant, is in equity entitled as 
against the father to insist upon his calling his share into 


being, and realising it for their benefit. 


He obtained their 


money by representing that he had a power to charge the 
joint family property, which he knew at the time he did 


<c) Makahver I* mad v. Ramyad , 12 I*. L. K. 90 ; 8. C. 20 Suth. 192. See 
van ram v. Katut , 11 Bom. H. 7*'*. In no raw* cart any right to set it Hide a 
palf* upon any terms be enforced, where the member who claim* the right is 
under tiny disability which would be a bar to a suit by himself for partition. 
Ram Sahye v. Latin Laljee , 8 Cal. 149; Ram Rounder v. Ram Rahye. i bid 919 
Such a right ia personal, and does not survive in favour of the heir of a person 
who has commenced a suit to set aside an alienat ion, and then died, Radar ath 
Singh y. Rajararn , 4 All. 235. 
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not possess : he is, therefore, at least bound to make good 
to them that representation, so far as he can, by the exer* 
oise of such proprietary right over the same property as he 
individually possesses. Substantially the same reasoning 
applies to the eldest son (plaintiff), who aided his father 
in effecting the mortgage. On the whole, then, we are of 
opinion that a decree ought to be given to the plaintiffs to 
the effect that the property be recovered by the plaintiffs 
for the joint family, but that this decree must be accompani- 
ed by a declaration that on recovery, the property be held 
and enjoyed by the family in defined shares, viz., one-third 
belonging to the father (second defendant), one-third to 
the eldest son (the plaintiff), and one-third to the second 
son, a minor; and that it be also declared that the shares 
of the father and of the eldest son be jointly and severally 
subject to the lien thereon of the lirst defendant for the 
repayment of the sum of Rs. 3,000 advanced by the first 
defendant to the second defendant, and interest thereon at 
six per cent, from the date of the loan until repayment.” 

Upon this decision the Judicial Committee remarked ( d ), 
“There appears to be little substantially different between 
the law thus enunciated and that which has been established 
at Madras and Bombay ; except that the application of th% 
former may depend upon the view the Judges may take of 
the equities of the particular case ; whereas the latter estab- 
lishes a broad and general rule defining the right of the 
creditor.” In no case, however, can such an equity be 
enforced where the coparcener, who made the alienation 
is dead. Immediately on this event his share passes by 
survivorship to persons who are not liable for the debts 
and obligations of the deceased (e). 

§ 339. The question now discussed has never come before 
the Privy Council in such a form as to require decision 
after formal argument. In the case of Bhiujicandeeyi v. 


(d) Detndyal v. Jugdeep , 4 I. A. 255 ; 8. C. 3 Cal. 198. 

(e) Madho Pershad v. Mehrban Singh, 17 I. A. 194 ; S. C. J8 Cal. 157. 
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Myna Baee (/), there is a dictum that " between coparceners 
there can be no alienation by one without the consent of 
the others.” In another case, where one of several joint 
proprietors had mortgaged his share, the Court said, “The 
sharers, however, do not appear to have been members of 
a joint and undivided Hindu family, but to have enjoyed 
their respective shares in severalty. It is, therefore, clear 
that the mortgagor had power to pledge his own undivided 
share in these villages” (</). On the other hand, in eases 
where the point was directly taken, but unnecessary to be 
decided, the Judicial Committee treated it as still doubt- 
ful (h). In a later ease where the point arose the Judicial 
Committee appear to treat the law in Madras and Bombay 
as being settled in the manner above stated, while they 
treated the contrary ruling of the Bengal Courts as a 
matter still open to doubt in cases within their jurisdic- 
tion (/) . Still more? recently the Committee accepted the 
view of the Bengal and N.-W. Provinces Courts in a case in 
which it was conceded that their decisions were binding in 
the districts governed by them (A*). 

§ 340. The remedies possessed by one member of a family 
against alienations made by another member, depend, of 
bourse, upon the view taken by the Courts of the validity of 
such alienations. According to the law administered in 
Madras and Bombay, such alienations, whatever they may 
profess to convey, are valid to the extent of the alienor's 
owm interest in the property. Hence, no suit could be main- 
tained for the absolute cancel ment of such an alienation, 
still less for recovery of the whole property, on the ground 
that the illegal alienation by the father or other member 
had given the plaintiff the right to seek possession for him- 


(/) 11 M. I. A. at p. 516 ; S. C. 9 Snih, (l\ C.) 23. 

ig) Btfjnath v Jlamoodren, 1 1. A at p, 119; 8. C. 21 Both. 233. 

(M Qirdharee Lull *. Kanluo Lall , 1 J. A. at p. 329 ; 8. C. H B. L, K. 187 ; 
8. C. 22 8uth, 56 ; Phoolha* Kwntt'ur v , Lallu Jopeshur, 3 1. A. at p. 27 ; 8.C. 
1 Cal. 228 j 8. C. 25 Soth. 285 ; Deendyal v. Jutfdeep , 4 1 . A. at p, 252 j 8. C. 3 
Cal. 198. 

(t) Suraj Bunti Koer v. Shto Proshad, 6 I. A. 88; 8. C. 5 Cal. 148- 
(fc) Madho Ptrshad r. Jfi $hrban 8ingh t 17 1. A. 194 j 8. C. 18 Cal. Ilf* 
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self. But when the alienee takes exclusive possession of 
any specific portion of the joint property, he will be liable 
to be turned out at the suit of the other coparceners; for 
till partition each has an undivided interest in the whole, 
and, of course, the vendee, claiming under one co-sharer, 
cannot be in a better position than the person under whom 
he claims (/). And even where there has been no dispos- 
session ; if one member of an undivided family has, by gift, 
mortgage, alienation, or devise, disposed of the family pro- 
perty to a greater extent than the law entitles him to do, 
the other members have a right to have the transaction 
declared illegal, and set aside so far as it is illegal (m ) . And 
in such a suit the alienation would be set aside, wholly or 
in part, according as the doctrine of Bengal or Madras and 
Bombay was hold to govern the case. .4 fortiori , a sale 
which was an absolute fraud upon the family, and known 
by the purchaser to be such, would be rescinded by all the 
Courts, as the equity by means of which it can be worked 
out, would absolutely fail (u). 


!fot forfeiture. 


Even according to the rules laid down by the Bengal 
Courts, a son is not entitled upon proof of alienation by his 
father, to apply to have his own name substituted on the 
registry in place of his father’s name, and to have his own 
exclusive possession and ownership decreed, in place of that 
previously existing in the head of the family (o ) . But he 
is entitled to sue for possession of the whole property on 
behalf of the undivided family, although that whole includes 
the share of the person who makes the alienation, leaving 
the purchaser to take proceedings to ascertain that share 
by partition (p). 


( l ) Vcnkatachella v. Chinimiya , 5 Mad. H. C. 166; ay)te , § 275. 

(m) Kunukurty v. Vcncataramdatts, 4 Mad. Jur. 251 ; Kanth Narain v. Prem 
Lai, 3 ISutli. 102 ; Raja Ram Tewary v. Luchmun , 8 Suth. 16 ; lietoo v. Lalljee, 
24 Suth. 390; Chinna Sunyaei v. Buriy a , 5 Mad. 196. As to declaratory 
decreet*, see Ihnmnga v. Katama Nachiar , 2 LA. 169 : 8. (>. 15 B. L. R. 83 j 
8. C. 23 Suth. 314. Ab to the period of limitation, see Act XV of 1877, Sched. 
13, § 126 ; Raja Ram Tewary v. Luchmun Pert had, ub . sup. 

(«) Rtivji v. Qangadhatbhut , 4 Bom. 29; Sadaehiv v. Dhukubai , 5 Bom. 450. 
(o) Vhutter v. bikaoo , 8. D. of 1850. 282; Kanth Narain v. Prem hall, 3 Suth. 
102. See cases in N.-W. P. cited, Lalti Kuar v. Ganga , 7 N.*W. P. 277, 

(j}) Haunman v. Baboo Kiehen, 8 B. L. R. 358; 8* C. 15 Suth, (F. B.) 6 } 
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§ 841. It does not, however, follow that any member of *5^ 
the family can set aside such alienations unconditionally, alienation. 
The rule is that the party setting aside the sale must make 
good to the purchaser the amount lie has paid* so far as 
that amount has benefited himself, either by entering into 
the joint assets, or from having been applied m paving off 
charges upon the property which would have been a lien 
Upon it in his luunB. hi the leading cruse in Bengal (*/) the' 
following question was referred to a Full Bench 1 ourt, 
u Whether under the Mitaksluira law, a son who recovers 


his ancestral estate from a purchaser Irom the father, on 
proof that there was no such necessity as would legalise the 
sale, and that he never acquiesced in the alienation, is bound 
in equity to refund the purchase money before recovor- 
ing possession of the alienated property ' ’ P* ui'ocJc % ( . 
replied that <f in theabsmiceof proof of circumstances which 
would give tin* purrhaser an equitable right to compel a 
refund from the' son, the' In t tc i r would be entitled to recover 
without refunding the purchase 4 money or any part- of it. 
We ought to add that if it is proved to the sat isi act ion of 
the Court that the purchase* money was carried to tin* assets 
of the joint estate, and that tin* son had the benefit of his 
share of it, he could not recover his share of the estate 
without refunding his slum* of the purchase money; so it 
it should be proved that tin* sale was effected for the pur- 
pose of paying off a valid incumbrance on the estate which 
was binding upon tin* son, and the purchase money was 
employed in freeing the estate from the incumbrance, the 
purchaser would be entitled to stand in tin* place of the 
incumbrancer, notwithstanding tin* incumbrance* might be 
such that the incumbrancer eon hi not have compelled the 
immediate discharge of it, and that the decree for the 


Deendwl v. Jaydeep Xarain, 4 I. A. 24“ ; S. (\ 3 O.-il. MM; llurdpy N a rain v. 
Hornier i* erknxh , Ml. A. 26; 8. (*. HM’ul. 626. K,*** jih u> 0,e riuhl *«! f m.y ono 

to •!!♦» ii» respect of hi« own «lmre* Hhoolba* Wooer v. Lalla J ay/jenaur, 18 Suth. 
48 . 

\g) Modhr>o v. Kolbur, B. It. It . Sup. Vot. 1 01 S ; S. C. 9 Sutli. 5U, followed 
in Ha unman v. Haboo A ’i*hen, 8 B. L. It. 358; 8. C. 1 5 SutU. (V. B.) f I ; Ma* 
kntidi r. Sarabsukh , 6 All, 417 ; A jit Sintjh v. Hijai ttahadur, II I. A. 211 ; cf. 
Wertloek v. Hirer t Dec. Co., 19 Q. B. D. )o5. 
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recovery by the son of the ancestral property, or of his share 
of it, as the case might be, would be good ; but should be 
subject to such right of the purchaser to stand in the place 
of the incumbrancer. Tt appears to me, however, that the 
onus lies upon the defendant to show that the purchase 
money was so applied. T do not concur with the decision 
which has been referred to (r), in which it is said that “ in 
the absence of evidence to the contrary, it must be assumed 
that t lie price received bv the father became a part of the 
assets of the joint family.” If the father was not entitled 
to raise the money bv sale of the estate, and the son is 
entitled to set aside that sale, the onus lies on the person 
who contends that the son is bound to refund the purchase 
money before he can recover the estate, to show that the 


son had the benefit of his share of that purchase money. 
If it should appear that he consented to take t lie* benefit of 
the purchase money with a knowledge of the facts, it would 


be evidence of his acquiescence in the sale” 



§ 342. The doctrine 4 laid down by tin* High Court of 
Bengal in tin 4 above case is still good law where the alien- 
ation is made by a coparcener of her than a father, and is 
complained of by coparceners' who are not his sons. But 
under the actual facts of that case, and since the decision 


in Girdhan hall v. Kautoo hall , 285) the ruling to be 
applied would now be different. If the alienation were 


made for an antecedent debt, it would be absolutely binding 
on the sons. If if were not made for an antecedent debt 


the sons could only set it aside on paying the full purchase 
money, this being a debt for which their father would be 
liable to the purchaser as for failure of consideration on 
the sale being cancelled, and for which in consequence 
they and their share of the property would be ultimately 
responsible. If the property sold was not more than would 
fall to the father on partition, it would be open to the 


(r) Mud dun Qopal v Ram Ruksh , 6 Suth. 71. 
is) A eo Qanpabai v. X r amanaj%, 2 Bom. H. C. 81S, 
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Court to ward it at once to the purchaser as his share! 
free of all claims and equities from the sous (/)• 


§ 343. When the sale was made to discharge the personal 

debt of thi' alienor, it was (‘on side red that there was no 

equity to refuud the purchase money, on setting aside the 

sale. Nor did it make any difference that the defendant 

• 

was an innocent purchaser for value at an auction, lie lmd 
every opportunity of makiug enquiry , and must have known 
the extreme danger of purchasing an interest which had 
been originally bought from a single member of a joint 
undivided family living under tin* Ahtakshara law (/<). So, 
the value of impro\ ements made by one who has purchased 
with knowledge of fraud, or after such fraud has come to 
his knowledge, cannot be recovered. Bui 1 apprehend it 
would be different where the sale \\a> merely set aside as 
being beyond the powers of the vendor [c). 


fur personal 
debt of eobeir j 



£ 314, An mtermediatecase is where thesale of the whole 
property is not justifiable, but a sale of part w r ould have been 
justifiable, or where part of the consideration was applied 
to purposes so beneficial t<» the family, that in respect of it 
an equity arises in favour of the purchaser as against a mem- 
ber of the family seeking to set aside the transaction. In one 
case (ft') the suit was by a sun to set aside a conditional deed 
of sale executed by his father and his father's brother, so far 
as it affected his fat tier’s moiety of the property. It appear- 
ed thaf the deed was executed upon a loan of money, part 
of which was properly borrowed on grounds of legal neces- 
sity, while the remainder was not. The IVmeipal >Sudr Amin 
treated the deed us valid in respect of a portion of the land 
m proportion to that part of the consideration money which 
was borrowed for and spent, in a matter of legal necessity, 


wliero ruffe 
partly juntifi. 
able. 


EquiHef ou 
netting anid«. 


it) K oer Hus mat v. Sututer" Da?,, 11 Cal. <$00. 

(u) Satkii Ch(uh, 4 B L K. (A. C. J ,) 15} S. 0. Sub nomine, Nuthoo ▼. 
Chedee, 12 butt. 447. 

(V) Sadaehiv v, Uhakubat, 5 Burn. 450. 

(tH Hajaram Teivar v. Luchtnun, 4 B. L. B. (A. C. J.) lib— 126} 8« C» 1) 
Suth. 47b. 
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and void as to the residue of the land conveyed. Sir Barnes 
Peacock , C. J considered the correctness of this principle 
to be very doubtful, and intimated that in such a case the 
more reasonable course would be, that upon the defendant’s 
establishing the necessity for part of the loan, the Court 
should decree that the deed should be set aside, and the 
plain till recover possession upon his paying the amount 
which was legally taken up for necessary purposes recogniz- 
ed by law, or that the deed should be set aside in proportion. 
No decision was given, however, as no relief could be given 
for want of necessary parties. Jn some later cases the course 
adopted was to set aside the deed on payment of so much of 
the consideration money as was a proper charge upon the 
estate (#). 


So also, even though the charge has not been created for 
family purposes, if there are circumstances of laches or 
acquiescence which would render it inequitable that the deed 
should be set aside unconditionally, the Court will compel 
a refund of the purchase money l in- 


Necessity for 
offer to refund. 


§ 34o. 1 u some cases where the Court considered that the 

plaintiff should have ottered to refund the purchase money, 
and the plaint contained no such oiler, the suit was dis- 
missed, the plaint ill being at liberty to bring a fresh suit 
differently framed (.*:). This seems to be a mere question of 
pleading. Jf, as Sir Banos Prnmvk said [a), the onus lie.s 
on the defendant to allege and establish circumstances which 
entitle him to such repayment, one would imagine that the 
proper course would be for the plaintiff to claim to have the 
deed set aside, as not being for a matter of legal necessity 
or with the consent of the family, and for the defendant to 


U) Shun lit v. lihoiamith, L'> IV L. It. 350 ; S. C. Sub nomine, Surat v. Ashoo- 
tv»h, 24 Mali. 4(1. Mv, too, t Ik* uuu logout* mars of ulienutioiiy by «, widow 
VhttoUhiuui v. iiHi/fuo buns, U Mith. JOS; Mutteeram v. Oojmul, II JJ. R.* 
410 ; s. C , '20 Sutli ls7 ; t\omcur \\ limn (.'bunder, 4 I. A. 52, 66; S.C. 2 Cal! 
341 ; Sadushiv v. Dhahntun, 5 I>oiu.450 ; Subrumnnta v. I’onnvmmi, 6 Mad. 02. 
(y) Surub v. Shew Li"(nud, 11 l>. L. R. Appx. 29. 

U* Supra, note (o, 11 Ii. L. it. 416; ib., Appx. 29; Supra, note (v). See 
Duraa 1‘ntsad w Xmvatish, 1 All. 591. 

{a) Modkoo v. Kolbur t U. L. H. Sup. Voi. 1019 ; S. C. 0 Suth. fill. 
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gat rid of this case, wholly or iu part, by showing the 
circumstances which made out hi* equity to repayment. 
Where the plaintiff deliberately elected to rest his arse upon 
an allegation of wasteful arul extravagant borrowing, and 
failed to make out that case, the Court refused to allow him 
to repay the purchase money, and have the deed can- 
celled (b). 


§ 340. When we come to Bengal law, as laid down by 
Jimuta V ahana, the whole of the above distinctions at once 
vanish. I have already (§ pointed out the process by 
which he got rid of the principle which pervades the Benares 
law, that property in a son is by birth, and established the 
opposite principle, that a >on is simply heir presumptive to 
his father, and entitled to nothing more than his father 
chooses to leave him. This doctrine, in which an admission 
that alienations by a father of ancestral property wero 
immoral was coupled with an assertion that, they were valid, 
naturally exercised the minds of English lawyers a good 
deal. They would have accepted the assertion as a matter 
of course, but they were perplexed by the admission. 
Accordingly, we iind that Mr. \\\ AlacNaghten laid down 
the law in a way which was really nothing more than the 
Mitakshara over again, and Sir IJijil* En*t in 1819 took 
very much the same view 2db). The Enttvakn of the 
pandits were persistently given in accordance with the doc- 
trines of Jimuta Valuina. But these fut walls appeared to 
be contradictory, because they >\ ere applied to two different 
states of fact, rbr., alienations and distributions. To an 
English lawyer it seemed obvious, that if a man could give 
his property to strangers, lie could also give it to his sons; 
and that if lie could give every thing to one son, to the ex- 
clusion of the others, *i fortiori lie could give it to all of 
them in any proportions he wished. But a Hindu pandit 
treated one proceeding as an alienation and the other as a 
partition. He produced one set of texts from Jimuta 


Priiiciptot of 
Bengal law. 


A rent <son« 
tradiotlou. 


(6) Muddun (Jopal y. Ham Buk$h t 6 Both. 74, 
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Vahana to show that the former proceeding was valid, and 
another set of texts, also from Jimuta Valiana, to show that 
the latter was invalid. It is not surprising that there was a 
good deal of confusion before the law was finally settled. 
As regards the right of a father in Bengal to make an un- 
equal partition among his sons, it can hardly be said that 
the law' is satisfactorily settled even now. 


Alienation* by 
father. 


§ 847. The earliest reported case is in J792, when a 
bequest (r) by the Zemindar of Nuddea ol his entire ances- 
tral Zemiudary to his eldest son was supported. The 
document recited that the Zemindary was impartible, in 
which ease, of course, it was unnecessary. The opinions of 
numerous pandits in different parts of the country are 
said to have been taken, and the majority of them declar- 
ed, that whether the Zemindary had been previously exempt 
from division or not, the gift settling the Zemindary on the 
eldest son with a provision for the younger ones, was valid. 
This view was affirmed by the Sudr Court. Mr. Cole- 
brooke appends a note to the ease in whieli he agrees with 
the pandits’ opinion, as being in accordance with the 
doctrines of Jimuta Valiana. lie ends by saying, “\No 
opinion was taken from the law officers of the }8udr Court in 
this ease. Hut it has been received as a precedent which 
settles the question of a father’s power to make an actual 
disposition of his property, even contrary to the injunctions 
of the law, whether by gift or by will, or by distribution of 
shares” (*/}. This decision was followed in 1800 by the 
Supreme Court, which affirmed the validity of the wills of 
Rajah Nobkiwn and Nr my Churn Mull irk, by which ances- 
tral immovable property had been disposed of, in the 
former case at all events, to the prejudice of the testator’s 
sons (r). And in 1812 the »Sudr Court, after consulting 
their pandits, held that a gift by a father of his w r hole estate. 


U) The document i*- sometimes spokeu of a* a will, sometimes as a deed of 
gift ) it teems reully to have been the former. 

(d) it tihanchund v. Kshorchund , l S. D. 2. The judgment of the Sudr Court 
will be found m 2 SStm. H, L. 447. 

F. Mao#. 356, 340. 
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real and personal, ancestral and otherwise, to a younger 

son during the life of the elder was valid, though immoral, 

the gift of the whole ancestral landed property being 

forbidden (/). In 1816, however, the law was unsettled 

again by the ease of Bhoiranmj Churn \\ The Heirs nf Ram* 

kauni (g). That ease will bo discussed more fully here* 

after (§ 450), but it is sufficient here to point out, that it 

was a ease where a father had made an unequal partition 

among his sons. The pandits practically found, that as a 

partition, it was invalid from its inequality, and that it 

could not be supported as a gift, because there had been no 

delivery of possession. The result was that tin* partition 

was set aside. The ease ri followed bv an elaborate note Wight* of 

* 

in which the opinions of the pandits in this and the two 
previous cases in the Sudr Court are examined, and the 
writer intimates that those cases had probably been incor- 
rectly decided, so far as they respect the ancestral immov- 
able estate (h). It is evident, however, that the pandits 
would not have agreed in this view, for wo find that in 1821 
they pronounced opinions affirming a gift by a father of an 
ancestral tnlnq to one of his eleven sons (7), and in 1829 
they supported a sale by a Zemindar of an ancestral tnlnq 
during the life of his soil They laid down the broad 
principle, “The law as current in Bengal recognizes no 
proprietary right in the son, so long as that of the father is 
existent; and therefore in the case stated, as Ham Shun - 
Jeer's (the father's) right in the soil, was existent, Mahun * 

Chund (the son) could have no claim upon it” (k). Finally, 
in 1831, the same question arose again in tin* Supreme Court 
of Bengal, and was referred to the Judges of the Sudr 
Dewanny, who returned the following certificate. “On 


(/) ttamkoomar v. Kuthenkn'nk er, 2 R. T). 42 (52) ; F. MncN. 2/7 
(oi 2 «. T). 202 (259) ; F. MacN. 28,1, 294. 

(h) These conflicting opinions were prolmhlv before Sir Hydr Kant in 1820, 
when he pronounced his judgment in Co**inaut By sack v. Hurron*o(mdry 02 m! 
Dig. 198), where he 1m la i tees a train st each other two conflicting Bet* at text*, 
with an evident conscionsne* that he had got into a labyrinth to which he did 
not pofttesa the clue. 

(i) Raujkrisno v. Taraneychurn, F. MacN. 265, Appx. viii. 

(Ar) Kumla v. Gooroo, 4 8. Dr S22 (410). 
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mature consideration of the points referred to us, we are 
unanimously of opinion tliat the only doctrine that can be 
held by the Sudr Dewanny Adalut, consistently with the 
decisions of the Court, and the customs and usages of the 
people, is, that a Hindu, who has sons, can sell, give, or 
pledge, without their consent, immovable ancestral pro- 
perty, situated in the province of Bengal ; and that with- 
out the consent of the sons, lie can, by will, prevent, alter or 
affect their succession to such property” (7). This certifi- 
cate has ever since been accepted as settling the law in 
Bengal, on the points to which it refers (m), and it makes no 
difference that the property is impartible, and descends by 
the rule of primogeniture (>?). Of course there never was 
any doubt as to the right of a Bengal proprietor to dispose 
of his property to the prejudice' of relations other than his 
own issue (<>), as for instance to deprive his widow of her 
share on a partition (/>). 


night* of co- § 348. As regards those who are coparceners in Bengal, 
parcener** that is brothers, cousins, or the like, who have taken pro- 
perty jointly by descent, or who have acquired it jointly, 
there is also no difficulty. In Bengal the right of every 
coparcener is to a definite share, though to an unascertained 
portion of the whole property (§ 241). This right passes by 
inheritance to female or other relations, just as if it were 
already divided, and it may be disposed of by each male 
proprietor just as if it were separate or self-acquired pro- 
perty. And such alienations will be taken into account as 
part of his share in the event of a partition. But, of course, 
no one can dispose of more than his share, unless by consent 


(l) Juggomnhun v. Neemoo , Morton, 90 ; Motee Lai v. Mitterjeet , 6 S. D. 73 
(85). A note follows that this certificate overrules the case of Bhowdnny Churn, 
It really did nothing of the sort. 


(>») Sea per curiam, Ramkishore v. Bhoobunmayee, 8, D of 1859 250* S O 
affd. on review, S. D, of 1800, i. 489. * * * * 

(n) {/ddoy v. Jadublal, 5 Cal. 113 ; Narain v. Lokenath , 7 Cal. 461. 

(o) F. MaoN. 360 ; Bhotvanee v. Mt. Taramunee , 3 S. I), 138 (184) • 8heodas 
v. Kunwul, & &. D. 234 (313), Tarnee Churn v. Hit. Dasee $ 8. D. 397 1530). 
As to the rights of an adopted son, see ante, § 153 and note. 

(p) Debendra Coomar v. Brojendrucoomar , 17 Cal. 886. 
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of the other®, or for necessary purposes ( q ). And so an un- 
divided coparcener may in Bengal lease out his own share, 
and put his lessee in possession (r). But as a son has no 
interest in his father’s property during* the father's life, a 
sale of such property by him during tin* father’s life would 
be wholly void, and it has been ruled that if the purchaser 
had got into possession, the son himself might recover the 
property from him when his own title as heir accrued. The 
purchaser, however, would leave a right to recover the pur- 
chase-money (#1. 

§ 349. It has been held in the Allahabad High Court that 
an agreement by one coparcener not to alienate his share to 
any one except his coparcener is valid, and may be enforced, 
and that an alienation to a stranger made in violation of 
such an agreement may be set aside at tin* suit of the other 
coparceners (/). The former part of the tailing is, of course, 
beyond doubt. But it may be (piestioned whether the latter 
part would be followed by those Courts which recognize the 
right of a coparcener to dispose of his share. Can an agree- 
ment bv a member of a family not to exercise his ordinary 
rights of property lx* enforced against a stranger, who lias 
dealt with him in ignorance of such an agreement v In other 
words, can the agreement operate as anything more than a 
trust in favour of the other members of the family, wliieli 
is ineffectual against a purchaser for value without notice 
of the trust ? ( 7 /) 

§ 350. Throughout the preceding paragraphs no distinc- Ca»e» of gift. 


( q ) Rajbuluhh v. Mt. liuncta, 1 8. I). 44 (59- ; Pnmnuth v. Calinhmtlcur, 1 8 D. 
45(60); Anundchnnd v. Ki,<hcn, l S. I). 11.V152}, wtif*n\ hoc \f»\ Colf*brnok«'j» 
notes. Hnmknnhnee v, Jiicnq ('hand, % H. f). 17 C2*2 ; Kmmln v Ham Jhirw 
4 8. I). 196 r 247) ; Sakhtuoat v, Tnlok, 5 K. D 338 (3 97> ; 2 YV. MaeN. 291. 294* 
296. 806 n.. 313. 

(r) Ham Debul v. Mit^rjeet, 17 Sutb, 4*20; Macdonald v. Lalla Shib 21 
Suth. 17. 

(#) Gunganarain v. Jinhani, 2 M. Dig. 152. 

( t ) Lakhmi v. Tori, 1 Alt. 0!$. See Lachmin v. Kotefihar, 2 All. 826. See 
post, §| 887, 445. 

(u) See Kanna Pishar&li v. Kombi Achen t 8 Mad. 381 ; Ali Hamn v. Dkiria . 
4 AIL 518. 
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Gift*. 


Conditional. 


Invalid. 


tion has been drawn between gifts and transfers for vain* 
able consideration. The High Courts of Madras and Bom- 
bay it will be remembered, allow a coparcener to alien his 
undivided share for value, but not by way of gift (§§ 382, 
335), and according to the view taken by the High Court of 
Bengal, equities would arise in favour of a purchaser for 
value which would not exist in favour of a donee. Where a 
transaction can only be supported on the plea of necessity, 
of course a gift could never be valid. An exception may 
exist, perhaps, in favour of gifts of a certain part of the 
property for pious purposes. These will be treated of at 
length in Chapter XII on Keligious Endowments. Where 
property is absolutely at the disposal of its owner, as being 
the property of a father under Bengal law, or the separate 
or self-acquired property of any person, he may give it 
away as freely as he may sell or mortgage it (r), subject to 
a certain extent to the claims of those who are entitled to 
be maintained by him (w). And where a gift is valid it 
may be accompanied with conditions, such as that the donor 
should be maintained bv the donee during his lifetime, and 
that his exoquial ceremonies should be performed after his 
death in consideration of the gift ( r) ; that the donee should 
forego claims against the donor, and should defray expenses 
of the worship of the idol (?/) ; that the property should 
pass to another in a particular event (z). So a donatio 
mortis causa, revocable if the donor should recover from an 
illness, is valid (a). But a gift will be invalid which creates 
any estate unknown to, or forbidden by, Hindu law ( b ). 
Provisions which are repugnant to the nature of the grant, 
such as a restraint upon alienation or partition are inva- 


(v) Saminadien v. Durmnralien, Mad. Dec. of 1853, 291 ; and see authorities 
cited ante, § 348, note (q\ 2 Dig. 159. 

(*<;) As to the extent to which this limitation applies, see post, § 418. 
ftf) Ram Narayim v. Mt. Sut Hunsee, 3 S. D. 3 77 (503) ; see note. 

(y) Mmlh\ibch under v. Bamasoondree, H. D. of 1853, 103; Qohool Kathv. 
lusur Fsochun, 14 Cal. 222. 

(«) Soorieemoney Dossee v. Denobundo , 9 M. I. A. 128, 185; per curiam , 
Tagore v. Tagore , 4 B L. K. (O. 0. JO 192. 

(n) Visalatchmi v Subhu , 6 Mad. H. O. 270. 

<M Tacore y. Tavore,4B. L. R. <0. C. J.) 103 ; S. C. 9 B. L. L. R.(P. 0,)S77 : 
S. C. 18Sutb.359. 
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lid (<?). So are all conditions which are immoral or illegal . 

Where the gift is in itself good, conditions which are 
repugnant, or illegal, or immoral are ineffectual, but the gift 
itself remains good. Where the illegal condition is the 
consideration for the gift, and therefore forms an essential 
part of it, both will fail (d). Where a gift is already com- 
plete so that the property 1ms completely passed from the 
donor to the donee, any conditions that may be subsequently 
added are absolutely void, since the person who attempts 
to impose them has ceased to have any right to do so (*?). 

Where a gift to A for life is followed by a gift of the 
remainder of the estate to 11, if the gift to A is void, the 
estato of 11 is accelerated, and takes effect at once (/}. 

A gift to A with a condition postponing his enjoyment to 
a period beyond majority is good but the condition is bad, 
unless there is an intermediate disposition in favour of some 
other person (</). And of course the same principles apply 
to a transfer for value. 

§ 351. Few propositions have been laid down with more Pn* 9 *«Bicn. 
confidence than the doctrine that under Hindu law a gift 
is invalid without possession. Yet Hindu law, properly so 
called, appears to lay little stress on any such rule as specially 
applicable to gifts. Gifts have been always favoured by 
the Brahman lawyers, for the obvious reason that they were 
generally made to Bralmmns. The early sages discuss the 


(cj So* 1 post, § 3s7 5 F. MacX. 3-7 ; Venkatramantia v. Hrammnn na, 4 Mad. 


« \ ~ I' y * V " “ J V"' W V * • VI » ’ P ' ' 

a P'yankntropa v. Shivrambaf , 7 B<m. 256; A 1 l Mnrfhab v. Rarnttam, 17 


Cal. 826, »»a ntortgiu** Mukkanniv. Manan Bhatta,a Mud. Ish. Hw per curiam* 
Taooic v. Tagore, 9 B. L K. ( P. 0.) 395, 4<H) ; S. C. IS Suth. 359 ; and Renuud 
v . Tourangeau , L . H. 2 P. O. 1. As to agreements between coparcener# not to 
divide, see port, § 445. 

id) Tam Samp v. Mt, Bela, 111. A. 44 , 8 . C. 6 All. 313. Transfer of Pro- 
perty Act (IV of (882;, §$ 24, IS; re Dwfdale, 3b Ch. D. 176, re Moore , 39 Cb. 
D. 116. 


( e ) Ram Sarup v. Mt . Bela , ub. nup, 

if) Ajudhia Buksh v. 3 It, Rukmin Knar, 11 1. A. 1. Transfer of Property 
Act (IV of 1882), § 27- See »Uo for a cane where the #ub#equent estate fail#, 
§ 16. 

{g) Qotavi Shivgar v. Rwett- Carnac t 13 Bom. 463. 


33 in. 



420 


NRCESS1T* for possession. 


[Cfctp. *, 


law of gifts with special reference to their liability to 
resumption. This depends on the purpose of the gift or 
the special circumstances of the giver. Vrihaspati says, 
“Things once delivered on the following eight accounts 
cannot be resumed ; for the pleasure of hearing poets, 
musicians or the like, as the price of goods sold, as a 
nuptial gift tu a bride or her family, us an acknowledgment 
to a benefactor, as a present to a worthy man, from natural 
affection, or from friendship. What is given by a person 
in wrath or excessive joy, or through inadvertence, or 
during disease, minority or madness, or under the influence 
of terror, or by one intoxicated, or extremely old, or by an 
outcast or ail idiot, or by a man afflicted with grief or with 
pain, or wiiat is given in sport ; all this is declared ungiven 
or void. If any thing be given for a consideration unper? 
formed, or to a bad man mistaken for a good one, or for 
any illegal act, t lie owner may take it back” (It). Katya- 
yuna says, that “ lie who delivers not a present which he 
has promised to a priest, shall be compelled to pay it as a 
debt, and incurs the first amercement;” and iiarita lays 
it down broadly that a promise legally made in words, 
but not performed in deed, is a debt of conscience both in 
this world and the next” (/). In one ease reported by 
Mr. MueNaghten (A) where the facts placed before the 
pundit stated, “ It does not clearly appear that the donee 
ever took possession of the property given his futwah 
asserted that the gift could not be resumed, quoting as 
authority a text of Maim u once is the partition of an in- 
heritance made ; once is a damsel given in marriage; and 
once does a man say, “ I give.” These three are by good 
men done once for all and irrevocably.” No doubt the 
pundit also answered that even without a gift the donee 
was entitled to the property as being adopted in the Kritrima 


(/i) 2 Dig. 174, 197; Namda, l't. II. ch. iv. Katyayuna, 2 Dig. 19/; Manu, 
viii.§§ 2i2, 313; (joturna, 2 Dig. 172. Sec as to revocation of gilts the Trauater 
of Property Act UV «t lttfcTij, § i2t». 

(•) 2 Dig 171, 171. 

(A:) 2 W. MacX. 249; ea#« xlii. See also ctue xxxv, p. 243. 
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form. The necessity for acceptance is put more promi- 
nently forward by Vajnavalkya (/), who says, 4< The ac- 
ceptance of a gift should bo public, especially of imxnova- 
able property. Whatever may be lawfully given and is 
contracted to be given, shall not after gift be resumed.' ” 
So far as this text makes possession necessary to give 
validity to a gift, Vajnavalkya seems to treat it as standing 
on the same footing with other modes of transfer. In an 
earlier passage (w), he says, “Acquisition by title is stronger 
than possession, unless this lias come down from ancestors. 
But acquisition by title is of no avail without possession for 
a short time.” The whole subject is discussed at con- 
siderable length by the author of the Mitakshara under 
two headings, of possession without a title and of a title 
without possession (n). As regards gilt he says, ‘ ‘ g if t- 
consists in t lie relinquishment of one’s own right, and the 
creation of the right of another ; and thu creation of another 
man’s right is completed on that other’s acceptance of the 
gift but not otherwise. Acceptance is made by three 
means, mental, verbal or corporeal. Mental acceptance is 
the determination to appropriate ; verbal acceptance is the 
utterance of the expression, this is mine or the like; corpo- 
real acceptance is manifold, as by touching” (u). “ Jn the 

case of laud, as there can be no corporeal acceptance with- 
out enjoyment of the produce, it must be accompanied by 
some little possession; otherwise the gilt, sale, or other 
transfer is not complete. A title, therefore, without corpo- 
real acceptance, consisting ui the enjoyment of the produce, 
is weaker than a title accompanied by it or witli such 
corporeal acceptance. But such is the case only, where of 


(0 11 170 . (#«/ 11 . 27 . 

(n) Hit. hi. § 5 und b, translated by Mr. William Mucls'aghteii, 1 W. MacN, 
212 , 217 . 

(o) Under English law the acceptance of a gift by a donee in to be presumed 
until his dissent is signified, even though the donee in not aware of it, and the 
presumption has even beeu held to apply to a gift which the donor desiied to 
revoke before the donee knew that it hiui been made i‘er Lindley, L.J.,21 Q.il. 
JL)., p. 541. Where, however, delivery is necessary, as in the case of a parol gift 
of a chattel capable of gift, mere word# of giving and acceptance, communicated 
by the donor to the donee, and by the donee to the donor, do not pass the pro* 
perty without delivery. Cochrane v. Moore , 25 Q. B. i>, 67. 
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these two the priority is imdistinguishable ; but when it is 
ascertained which is first in point of date, and which pos- 
terior, then the simple prior title affords the stronger 
evidence. Or the interpretation may be as follows : “ Evi- 
dence is said to consist of documents, possession, and wit- 
nesses.” This having been premised as the general rule, 
the text “ a title is more powerful than possession unaccom- 
panied by hereditary succession,” and “ where there is not 
the least possession, there a title is not sufficient,” have been 
propounded to point out to which the superiority belongs, 
whore the three descriptions of evidence meet.” Apparently, 
in the view of Vijnaneswara, acceptance was necessary to 
complete a gift because according to a Hindu lawyer pro- 
perty can never be in abeyance. It cannot pass out of one 
till it is received by another. The very nature of a mort- 
gage or sale, which is necessarily a bilateral proceeding, 
assumes acceptance. No such assumption exists in the case 
of a gift. But as regards actual corporeal acceptance, or 
as he calls it “some little possession,” he appears to put a 
gift ou the same footing with a sale or other transfer. As 
to all three evidence of possession is material in order to 
determine priorities between conflicting claims, where any 
such dispute exists. Where no such dispute exists, then the 
general rule applies “ In the case of a pledge, a gift, or a 
sale, the prior contract has the greater force” (j>). 

$ 352. It is probable that the rule that actual possession 
is necessary to give validity to a gift arose, not from any 
special doctrine of Hindu law, but from the general princi- 
ple common to all systems of law, that a voluntary promise 
canuot bo enforced, though the voluntary act, when complet- 
ed is irrevocable (q). To this extent the doctrine received 
very early recognition in our Courts, and has long since 
been enforced (r) . Whether the English doctrine of Equity 


(p) Mit. iii. 2, § 5 J 1 VV. MacN. 200. 

Iv) See per curiam, 11 I. A., p. 233; Standing v. Bowring i 31 Ch 1). 282. 
(r) 2 fetra. H. L. 420 ; 2 W. MacN. 243, case xxjtvi ; Kishto Soondery v.Kishto 
Marthall, 867 i Sham Singh v* Mt, Umraotw, 2 8, D. 75 {92) ^ Hurji* 
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that a declaration of trust, not amounting to a legal trans- 
fer, can be enforced in favour of the object of the trust 
would be extended to cases governed by Hindu law is 
undecided (a). It is quite certain that no promise to confer 
a future benefit upon a priest, however holy, would be 
enforced by the secular Courts (/). Where, however, the 
donor has done every thing in his power to complete the 
pft, and the resistance to his attempts to give it full effect 
arises from a third person, the fact that possession has not 
been given is no answer to a suit by the donee against the 
obstructing party (u). 


$ 353. To complete a gift there must be a transfer of the 
apparent evidences of ownership from the donor to the 
donee. It is, however, sufficient if the change of possession 
is such as the nature of the case admits of. Therefore, 
where the gift is of land, which is in the possession of 
tenants, receipt of rent by the donee is enough, even though 
it is received through a person who received it formerly as 
agent for the donor; or delivery to the donee of the deed 
of gift, and of the counterpart lease executed to the donor 
by the tenants (r). So a gift may be made to an absent 
person, if his acceptance of it is certain, but if it is unknown 
whether he will accept or not, the right of the donor con- 
tinues (a*). And it was stated by a pandit in Bengal that a 


van v. Naran Haribai , 4 Bom. H. C. (A. C. J.) 31 ; Vanndor v. Raruyan, 7 
Bom. 131. The Tianaftn* of Property Act ( I V of 1882), § 1*22 only require# an 
acceptance of the gift hy or on behalf of tin* donee, which acceptance n*u*t he 
made during the lifetime uf the donor, and while In* in at ill capable nf giving. 
If the donee die# before acceptance, the gift in \oid. But by § 129 nothing in 
the above provisions would affect any rule of Hindu law. 

(#) Venkatachella v. Thathammal, 4 Mad. If.C. 460; Hirbai v. Jan Mahmned, 
7 Bom. 229. 

(t) Bfnnjanadhaya v. Tangammu, Mad. Dec. of 1801, 24; Nurninq v. Mohunt , 
8. D. of 1867, HMk). 

(u) Kalidas v. Knnhya Lull, 11 I. A. 218 ; H. C. ] I Cal. 121, Bee the facta 
of this case jituted, pout, §359; followed in r isen under Muhiuntnerfain law. 
Mahomed Bukfth v. Honaeirti liibi , 15 i. A. 81 ; 8. C. 15 Cal. 684; Sheikh 
Mu hum mod v. Zuboidu Jan t 16 i. A. 205; 8. 0. 1) All. 460, 

(*) Bank of Ifinduntan v„ Premchund, 5 Bom. H. C. (O. O. J.) S3 j Wanna* 
than v. Keyakadath, 6 Mad. 11. C. 194; Uurjivan v. Karan, 4 Born. H.C.(A. 0. 
J.) 31 ; Man fihari v. Naunidh , 4 All. 40; Kallyani v. J Sarauana, 9 Mad 267* 

(to) SrikrUhna, cited with approval by Macpherson , J,, krighnartmani v, 
A nan da, 4 B. b. H. (O, C. J.) 291. 
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Donee must be 
in existence. 


gift would be valid, even though the donor retained pos- 
session, if it was expressly stated in the deed that he was 
holding the property as a loan from the donee ( jc ). So it 
has been held, that where the donee is incapable of taking 
possession, as being a minor or a lunatic, the possession of 
the donor is enough, if it is expressly asserted to be in trust 
for the donee (y). And when the donee was in possession 
either alone, or jointly with the donor, before the gift, the 
continuance of his possession is sufficient, without any new 
delivery ( 2 ). So where one of several donees is already in 
possession, a declaration of gift to him on behalf of all, 
assented to by himself and the other donees is sufficient, 
without putting them in possession (a). The gift of an 
incorporeal right will be sufficient if it is made in such 
a manner as would suffice for the transfer of choses 
in action (It). It follows from the above principles, that 
whether the gift be in pr^wnt t or infufuro the donee must 
be a person in existence, and capable of accepting the gift 
at the time it takes effect (r). The only exceptions are 
the cases of an infant in the womb, or a person adopted 
after tho death of the husband under an authority from 
him. Such persons are by a fiction of law considered to 
have been in existence at the time of the death (<1). 


Gift to a class 
of whom some 
are inoapable 
of taking. 


§ 354. Tho principle last stated has given rise to a class 
of cases as to which there appears to he some conflict of 
authority. In England it is well settled that where a gift 
or bequest is mado to a class of persons, some of whom are 


(®) Sheodas v. Kuhwul , 3 S. D. 231 (313'. 

(y) Punjab Om?t. t 75 ; 2 W. MacN. 213. 

(*) Meyaiee v. Mt >tha, Bom. Sel. Rep. 80, 89; Sheik Ibrahim v. Sheik 8ule- 
man % 9 Bom. HO This, and (lie previous case, were decided uuder Maharame- 
dan law, which in this respect agrees with the Hindu law. 

(а) Bui Kushal v. Lakhma Mann, 7 Bom. 452. 

(б) Chellamma v. Suhamma , 7 Mad. 23; Khursadji v. Pestonji, 12 Bom 
578. 


(cl This is the actual lime of giving, that, is the date of the gift, if inter Ptvos 
or the death of the testator, if bv will ; not the possible time of receiving. See 
Tagore v. Tagore, 9 B L. R. 399; S. C. 18 Suth. 359; Soudamincy v. Jogesh, 
2 Cal. 2(15 ; Kherodemoney v. Doorgamoney , 4 Cal. 455; Bai Maviubai v. Doesa 
Jforoji, 15 Bora. 443; pout , § 886. 

<<t) r«gnr* *. Taqore, 4 B. L. B. (0 . G. J.) 103 ; S. C. on appeal in the P. C. 
i» B. L. R. 377, *97, 400, 404 i 8. C. 18 Soth. 359. 
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incapable of taking, the disposition fails as to all. This 
rests not upon any technicality of English law, but upon 
the ground that the intention of the donor was to benefit 
all equally, and that it is impossible to know what shape his 
wishes would have taken, if he had been informed that 
they could not be carried out as he intended (r). This rule 
has been applied in several cases in India, where it lms 
been held that a disposition in favour of a class of persons, as 


to some of whom the gift is void for remoteness, or some of 
whom are or may be incapable of taking as being unborn at 
the time when the gift should take effect, is void as to all. 
And the rule applies oven though all the members of the 
class are in fact born before the gift or bequest takes effect, 
if it was antecedently possible* that they might not have 
been so born, since u it is an invariable rule that regard 
is had to possible not actual events, and the fact that 
the gift might have included objects too remote, is fatal to 
its validity irrespective of the event” (/). The existence of 
such a rule as properly applicable to India appears to have 
been recognised by the •Judicial Committee in one case, 
though they were of opinion that upon the true construc- 
tion of the instrument the disposition did not come within 
the rule (<j). Hie rule itself is expressly made applicable 
by the Legislature to transfers which are invalid as offend- 
ing against the doctrine of perpetuity, or when* an attempt 
is made to create a series of limited interests in favour of 
persons not in existence at the date of the transfer, after 
the termination of a previous vested estate (It). Whether 


(e) Leake v. Robinson, 2 Mer, 363, 390; V-ark* v. Moseley, 5 App. Cn. ?\1. 
if) Hrahmamayi v. Jayen Chandra, H B. I,. H 400 ; Snudaminey v. Jogenh, 
2 Cal. 202 ; Kherodemoneu v. Do<» yamoney, 4 Cal. 455 ; Jaiiamv, Rttrerbai, 
9 Bom. 491, 508 ; Jarerbai v. Kublibai, 15 Bom. .'120 ; 1 Jarman <>n Wills, 4th 
wl. 260. Where the invalidity of any disposition of property turns on the po»«i- 
bility that a part Mar person might have children, evidence i* not admissible 
to show that from advanced age the birth of future children i* impossible re 
PaifiOH, 39 Oh. 13. 1 55 . dho same rule would, no doubt, apply to any otlirr 
physical incapacity, 

(<0 Kumar Tarakeswar v. Kumar Shashi , 10 I. A. at p. 60; S. O. 9 Cal. nt 
p. 960. 

{ h ) Transfer of Property Act (IV of 1882), § 15 ; Succession ActfX of 18651, 
§ 192. Nothing in these sections alters any principle of Hindu law. Act IV 
of 1882, ^ 2; Act XXI of 1879, §*3. Alantjamr^njori v. Honaraoni , 8 Cal. 637. 

^ 54 



426 


GIFT TO A CLASS. 


[CfUp. X, 


Recent deci- 
sions. 


it was intended to exclude the application of the rule in 
all other cases is matter of argument or inference. 

§ 354 A. A class within the meaning of this rule has 
been defined as follows by Mr. Jarman (f). " A number of 

persons are popularly said to form a class when they can 
be designated by some general term, as children, grand- 
children, nephews, but in legal language the question 
whether a gift is one to a class depends not upon those 
considerations, but upon the mode of gift itself, viz., that it 
is a gift of an aggregate sum to a body of persons uncertain 
iti number at the time of the gift, to be ascertained at a 
future time, and who are to take in equal or in some other 
definite proportions, the share of each being dependent for 
its amount upon the ultimate number of persons.” The 
rule does not apply where all the individuals are named, as 
then the intention of the donor as to each is defined. In 
such a case, if they are to take as tenants in common, and 
the gift fails as to some, the others take their appointed 
shares (A*). If they are to take jointly, those who are 
capable of taking are entitled to the whole (/). Nor does 
it apply where the nature of the benefit conferred — such 
as residence in a family house — is not dependent on the 
number of persons who may ultimately prove that they 
have a right to share (m). Where there are independent 
and alternative gifts, of which one is good at the time the 
document takes effect, and the other is void, the former 
will take effect, and the latter will be disregarded (u). 

§ 355. Recent decisions throw some doubt upon the above 
doctrine as of universal application in India. The first case 
is a decision of the Judicial Committee which of course is 
conclusive as to whatever it lays down (<>). In that case 

(i) Jarman. Wills, T. 260 (4th edh 

(k) James v. Lord Wynford , 1 Sm, & Giff. p. 59, 

(i) Nandi Siitffh v. Sitaram t l I. A. 44; S. C. 16 Cul. 6/7. 

(m) Krinhanath v. Atmaram, 15 Bom. 543. 

(») He Harvey , 39 Ch. 1). 289 ; Raikuhori v. Debendranath , 15 I. A. 37 ; 8. C. 
15 Cal. 409. 

(o) Rai Rishen Chand v. Aft. Asmaida Koer , 11 J. A. 164; S. C. 6 All, 560, 



tort*, m k m.] 


GIFT TO A CLASS. 


there were alive as members of an undivided family govern- 
ed by Mitakshara law, Mata Dyal, his son Udey Narrain, 
and Hatrujit the only sou of Udey Narrain. To protect the 
estate against the profligacy of Udey Narrain, Mata Dyal, 
with the consent of Udev Narrain to whom a sum of Its. 5.000 

IX * 

was paid, transferred the estate to Satrujit Narrain and 
his own brothers who are born or may be born hereafter* 
The validity of this gift was objected to, amongst other 
reasons, on the ground that as the unborn sons of Udey could 
not take, the gift to Satrujit himself as a member of the 
class of Udey ; s sons, was invalid. In support of this view 
reference was made to § 102 of the Succession Act (X of 
1865). As to this the Committee replied that the gift in 
question did not come within the terms of the section ( p ), 
Upon the general question their Lordships held that the 
gift was not made to a class of whom Satrujit was one, but 
that it was made to Satrujit as a person in whose favour it 
was intended to operate at once, for a purpose which would 
be absolutely frustrated if it did not so operate. The further 
intention that his younger brothers, if lie ever had any, 
should share in the beneiit of the gift, could not bo carried 
out, but that was no reason for holding the whole trans- 
action to be void. They said [q) “ Cases are not rare in 
which a Court of construction, finding that the whole plan 
of a donor of property cannot be carried into effect, will 
yet give effect to part of it, rather than hold that it .shall 
fail entirely. In the present case, there is every reason 
for holding that, if Satrujit’s possible brothers are notable 
to take by virtue of the gift, he shall take the whole. He 
is there present and able to receive the gift. He is an 
individual designated in the deed. If the deed stood alone, 
it is a question in each case whether a designated person 
who is coupled with a class described in general terms is 



(p) It seems very doubtful whether under the saving clause of the Hindu 
Wills Act, § 102 of Act X of 1S65 baa any application to Hindu Wills. Bee per 
Wilson, J., 12 Cal. p. G00. It has no application whatever to gifts or transfers 
inter vivos . 

(f) 10 1, A., p. 178 j 8. C. 6 All., p> 6/3. 


in. 
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merged into that class or not. But the deed does not stand 
alone. It in followed by fictions of a kind which, even 
without a deed, may work a transfer of property in India. 
Satrujit is entered in the Collector's books as the sole 
possessor of the property, and his guardian takes posses* 
sion, first in his name and afterwards as his successor. 
Their Lordships hold that the circumstance that the parties 
wished to do something beyond their legal power, and that 
they have used unskilful language in the deed of gift, ought 
not to invalidate that important part of their plan which is 
consistent with one construction of the deed, and is clearly 
pr oved from the transfer of the property in fact.” 


§ ftf>6. This decision was followed in a very similar case 
in Calcutta (r), where a man by deed of gift gave certain 
property to Ramlal and Shamlal the two existing infant 
sons of his son Madlnib, with a direction that they and their 
uterine brothers who should be born hereafter should divide 
the same amongst t hem in equal shares. He then proceeded 
to provide that the two grandsons so named should be 
placed in possession end have thtu r names registered. But 
the rights of the uterine brothers to be born in future were 
not to be extinguished by this possession. The Court held 
on the authority of the Rrivv Council case that the gift was 
good to the persons so designated, though ineffectual as to 
those who might be born hereafter. Wilson, J., however, 
upon an elaborate examination of all the Indian and English 
authorities, arrived at the conclusion (p. 681) that the rule 
in Lvakv v. Itohinsou ivas only applied in England to gifts 
to a class tainted xvitli the vice of remoteness, and that the 
Indian Succession Act, § 102, and the Transfer of Property 
Act, § 15 marked the intention that the rule should only be 
extended to India in similar cases. He then expressed his 
opinion that the decision in Rai Bislien Chand's case was 
inconsistent with the rulings in Soudaiuoney’s and Kherode* 
money's cases, and ended by saying (p. 685) “ For these 
reasons 1 should be prepared, if necessary, to dissent wholly 


(r) Ramlal Sett v* ifanai Lal> 12 Cal. 663. 
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from the doctrine laid down in those cases, and to hold, as 
the general rule, that where thero is a gift to a class, some 
of whom are or may be incapacited from taking, because 
not born at the date of gift or the death of the testator as 
the case may be, and where there is no other objection to 
the gift, it should enure for the benefit of those members of 
the class who are capable of taking/' 

The latter part of the judgment was, of course, merely 
obiter diet urn. The views there laid down have, however, 
been followed to their full extent by the flight Courts of 
Madras and Bombay. Property was granted to a man for 
his life, and at his death to persons (in the Madras case 
his brothers, in the Bombay ease his children) forming a 
class, whose description would equally embrace persons born 
during and after the life of the testator or settlor. In each 
case the person who claimed the property had been in fact 
born before the document took effect, and no one had been 
born after that date. The Court held that ho was entitled 
to take in accordance with the Calcutta judgment (*). The 
Bombay High Court further supported its opinion by a 
reference to the language of Jets* 7, M. H., (/) where? he 
said : “ 1 think there is a convenient mode of interpreting 
this testator's intention, and it is this: The testator may 
be considered to have a primary and a secondary inten- 
tion. His primary intention is that all members of the 
class shall take, and his secondary intention is that if all 
cannot take, those who can shall do so/' In the case 
before M. k., the testator had given certain pro- 

perty to “the children of my late brother Joseph Coleman 
who shall survive me or who shall have died in my lifetime 
leaving issue living at my death in equal shares.” Four 
children of Joseph were living at the testator's death, and 
one had died leaving issue living at the death of the 
testator. The Master of the Rolls said that he intended 


(#) Manjammav. Padmanahhayya, 12 Mad. 395 j Mangaldas v. Tribhoorandati 
15 Bom. 562. 

(•) In re Coleman , 4 Ch. D., p. 109, 
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somehow to provide for a child who died leaving issue, 
but did not know how to do it. That part of the gift 
therefore failed ; but the supposed secondary intention was 
carried out by holding that the four children took the 
share among them. The doctrine of Leake v. Robimon had 
no application to the case, which was decided on completely 
different principles as regards the child who had prede- 
ceased the testator. 


Valid n gainst 
creditors 


§ 357. A gift once completed by delivery or its equiva- 
lent is binding upon the donor himself, and upon his 
representatives, and is valid even against his creditors ; 
provided it was made bond fide, that is with the honest 
intention of passing the property, and not merely as a 
fraudulent contrivance to conceal the real ownership (u). 


Necessity for 
delivery whore 
transfer is for 
consideration. 


$ 358. Another question which has given rise to numer- 
ous and eonUietiiig decisions, is as to the necessity for 
delivery of possession where the transfer is not by way of 
gift, but by way of mortgage or sale of land. Such a trans- 
action, even without possession, would, of course, be valid 
and enforceable as against the transferor. But the im- 
portance of the question would arise where the rights of 
third parties were concerned. For instance, where the same 
property was mortgaged or sold twice, and possession given 
to the last transferee. If the first transfer was valid 
without possession, the first transferee could bring ejectment 
for the land. If it required possession, his only remedy 
would be against his transferor by suit for specific perform- 
ance or for damages. There is a good deal in the passages 
from the native writers quoted above (§ 351) which might 
have been interpreted as intimating that an actual delivery 
of possession was necessary in order to give effect to any 


(tt) Snbapaty v. Punyandy , Mad. Dec. of 1858, 61 ; Abhachart v. Ratnachen • 
drayya, 1 Mart. H. C. 593; Gnanabhai v» Srinavasa, 4 Mad. H. C, 84; Nasir 
v. Aiuta , 2 AH. 891 ; liai Bishen Chand v, Asmaida A'oer, 11 I, A* 164} 8, C. 
6 All. 560. Of course it nmy be set aside for any grouud which shows that it 
was void «b initio against the donor, as from fraud practised on him or 
defective knowledge on his part as to its effect, Bai Manigairi v, Narondas , lg 
Eom. 549. 
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species of transfer. But the more natural explanation ap- 
pears to be that they refer to two different matters, tnr., 
the effect of possession as evidencing a right, and the effect 
of possession as destroying a right. For instance, Narada 
says, “ Written proof, witnesses and possession, these are 
the three kinds of evidence on which the right of property 
rests, (and by means of which) a creditor may recover a 
loan. A document remains always evidence, witnesses as 
long as they live, and possession after a lapse of time. 
What a man is not possessed of, that is not his own, even 
though there be written proof, and even though witnesses 
1)0 living ; this is especially the case with immoven hi os.” 
But in the next verse he sliows that he is speaking of what 
we would call the law of limitations, as he fixes periods 
after which possession shall destroy the right to recover ; 
and further cm he says, “Whore possession exists, hut no 
title whatever exists, there a title hut not possession (alone) 
can confer proprietary rights. A title having been sub- 
stantiated, the possession becomes valid ; it remains invalid 
without a proved title.” Tie winds up by saying, “In all 
business transactions the latest act shall prevail ; hut in the 
case of a gift, a pledge, or a purchase, the prior act has 
the greater force.” In a subsequent text he says, “ What a 
man possesses without a title, lie must not alienate” (r). 
Vijnaneswara in commenting on the same rule, viz., that 
“ in the case of a pledge, a gift, or a sale, the prior contract 
has the greater force” expressly points out that this applies 
to the case where a person who has sold or mortgaged to 

» n 

one, afterwards, through delusion or avarice, makes a similar 
sale or mortgage to another (/c). These texts and many 
others are reviewed by Professor Wilson, in an article on 
Sir F. MacNaghtenls considerations on Hindu Law, and 
this article with further texts was examined by the Madras 
High Court in reference to a question of inchoate partition. 
Dr. Wilson states his view as follows, “ It is therefore in 


(v) Narada, iv. §§ 2 — 13, 17> See also 18 — 23* 2/ . 

(i<0 Mifc. iii. 2, § 6; l W. MacN 200. The Transfer of Property Aefc (IV 
of 1882), § 48 Lays down the rnune rule. 
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our estimation quite clear that the Hindu Law and common 
sense go hand in hand. A man may forego his rights if 
he pleases, and any capricious abandonment of them for an 
unreasonable time is to be punished by their forfeiture. 
But he is not to be deprived of what is legally liis, because 
legal proceedings, interested opposition, accident, distance 
or disease debar him from taking possession of it when it 
first becomes his due.” To which the Madras High Court 
adds, "This seems to us precisely the doctrine derivable 
from the text writers” (*). 


tcUioiis in 
Adrait 


k rivy Council 
.ecimonn. 


§ 359. The Madras Courts have always held that a sale 
by the owner without delivery of possession is valid as 
against a subsequent sale by the original owner followed 
by possession, and that the first vendee may bring eject- 
ment both against the vendor and the second vendee, u on 
the simple principle, that after the conveyance to the first 
vendee the owner of the land had nothing whatever to 
convey” (y). Two cases in the Privy Council (z) were for 
some time supposed to have laid down the rule that a sale 
will be invalid, first, if the vendor cannot give possession, 
and secondly, if lie does not give possession. In earlier 
editions of this work I had suggested that neither of those 
cases decided that a document, intended to operate as a 
transfer m ynvsenlt of a specific piece of land, would be 
invalid because possession was not given under it. In both 
cases the Judicial Committee held that the document was 
not intended so to operate. In both cases, too, the sale was 
not of a specific piece of property, but of a share in some- 
thing afterwards to be recovered. Something remained to 
be done betweeu the parties before the purchaser could say 


j.r) WiUon’a works V 88 ; LaHhmy v. Nora si m ha, 3 Mad. H. C 40 46 
affirm'd ; 13 M. I. A. US ; S. 0. 12 Suth. (P. (U 40 ’ ’ 

3 L uTV pH; Dec ^ f 180 °> 277 5 rirafridrtt v. Hari Rama , 

larLJku C Mad “ ^ V ' & Mud. 6; Ramasami v. 

K ‘fpctfn % I 2 \ A ‘ 30 °* 306 — 309 ; 8. C. 2 B. L. 

l/ r o P * C ) 6 : ^ hoho f und ree v. Issurchunder, II B. 

33M95 °* 18 S t l ‘ 140 ; com P fire Kama l a v . JStchoocooty, 10 M. I, A. 
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that he had a claim to any definite field or house. This 

view was taken by the Privy Council in a later case when 

the name question arose (a). There Romasundari gave to 

Ruttonmoni an estate for nn interest which wus ultinuitelv 

• 

decided to be only good for Ruttomnnni’s life, and placed 
her in possession. In 18(54 Ruttonmoni’s interest was sold 
in execution, and purchased by Kanina hall, who also got 
into possession. She died in 18(57. In 187(5 Romasundari 
by gift bestowed the same estate upon the wifi* of Kalidas. 
Neither Romasundari nor her second donee ever regained 
possession from Kanhya hall. The suit to recover posses- 
sion was brought bv the executor of the second donee 

< i 4 

against the purchaser from tin* iirst donee, tlie donor being 
joint'd as defendant. It was contended that the second 
deed of gift was utterly invalid, inasmuch n< the donor was 
out of possession, and n<> possession was ever given to the 
donee. The Judicial (Nunmittee decided against tins con- 
tention. After citing the two derisions above referred to 
they sav (p. 232), “ Neither of these decisions is applicable 
to the present case. The ground of them is that the plain- 
tiff was not entitled under tin* terms of the contract of sale 
to possession. In this case the appellant is under tin* terms 
of the gift entitled to possession, and their Lord-Tips see 
no reason why a gift or contract of sale of property, whether 
movable or immovable, if it is not of a nature which make- 
file giving effect to it contrary to public policy, should not 
operate to give to the donee or purchaser a right to obtain 
possession. This appears to be consistent with Hindu Law. 

On the principle contended for by tin* respondent, so long 
as he prevents the true owner from taking possession, 
however violently or wrongfully, that owner cannot make 
any title to a grantee.” 

§ 360. During the period which elapsed between these 
decisions there was naturally a good deal of conflict in the Cri1ctlfJi ‘ 


IHlOtlrt \ 


(n) k'aUd-m v Kanhya Inti I t I, A. 218 ; S. 0.11 0*1. 12! • f„llo«H Maho- 
med Buksh v. //««.« hi Bih, J5 1. A. 81 • 8. C. 1 b Cal. (181. 
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ruling*! of the Courts of Calcutta and Bombay. The former 
Court always leant against the doctrine that possession was 
necessary to complete a transfer for consideration. In cases 
decided before the earlier Privy Council cases, it was held by 
the Sudder Court, and by the High Court of Bengal that a 
person out of possession, but who had a right to possession, 
might convey bis title to a third party, and that the latter 
might bring ejectment upon that title against any one who 
had an inferior title (h). The same point again came 
before the High Court after the Privy Council decisions, 
and they ruled that the dicta of the Judicial Committee 
must be taken subject to the facts of the particular cases. 
Where the vendor had been in peaceable possession, and 
then been dispossessed, they ruled that a sale of his title 
carried with it the right to eject (c). The same decision 
was given in still later cases, in which it was stated that 
the vendor was out of possession, but it does not appear 
whether he bad previously been in possession (^7). In 1882, 
in consequence of a recent decision to the contrary, the 
question was referred to a Full Bench (c), which stated 
unhesitatingly its opinion “that delivery of possession is 
not under the Hindu law, essential to complete the title of 
a purchaser for value.” A sale by a person who is out of 
possession by reason of the adverse holding of hostile 
claimants is not a sale of an actionable claim within the 
meaning of § 135 of the Transfer of Property Act (IV of 
1882) (/), Other cases in which the High Court of Bengal 
professed to follow the early decisions in the Privy Council 
in holding that transfers by a person out of possession were 
invalid, were no doubt rightly decided according to the 
true meaning of those decisions. They were not actual sales 


(b) Svrbonarrain v. Mahnraj , S.D. of 1858,601 ; Pranlcrishva v. Biftivambhnr , 
2 B. L. It. (A, O. J.) 207. over-ruling Dinomonee v. Gyrutoollah , 2 Sutli. 138; 
Kumronddeen v. Shaikh Bhadro , 11 Suth. 134. 

(r^ Bikan v. Mt. Parbuity % 22 Suth. 99 ; Gungahurry v. Baghubram , 14 B. 
L. R. 307 : S, C. 23 Sutli. 131 ; Niftyanund v. Shama Chvrv , 23 Suth. 163. 

(d) Avlock v. Aulocky 25 Suth. 48; Bissessar v. Joykishore. ibid . 223. 

(e) Narain Chunder v. Dafaram t 8 Col. 697, 610, over-ruling Dinonath v, 
Aulocktnoneey 7 C*l. 753. 

(/) Modun Mohun v. Futturunnissa, 18 Cal. 297- 
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of specific pieces of land, but agreements for the division 
of property then under litigation, and were clearly opposed 
to public policy (g ) . In another ease in which a similar 
decision was given, nothing appears except that the as- 
signor never at any time had had possession of the proper- 
ty which he assigned (h). 


§ 361. In Bombay both usage and the course of decisions 
have been in favour of requiring possession, in order to give 
validity to all sorts of transfer us against subsequent pur- 
chasers for value without notice. Some of the later decisions 
rested on the supposed authority of the two Privy Council 
cases above referred to (/’). But the same ruling prevailed 
anterior to and independent of those dicta. The whole law 
upon the subject was reviewed by the High Court, in a case 
where the owner of land had sold it by deed of sale to a 
party who paid a portion of the price, and on the same 
day sold it by a second deed to another party who paid the 
whole price and was put into possession. The suit was 
brought by the first vendee against the vendor and the 
second vendee. The Privy Council decisions were referred 
to but apparently little relied on. After an elaborate exa- 
mination of the native authorities and the decisions in the 
Presidency Courts, judgment was given in favour of the 
defendant, on the broad ground, that the sale without 
possession was invalid as against a subsequent purchaser 
without notice of it (k). In a later case Wastrojrp, C. J., 
said, “ Our Bombay reports from their commencement con- 
tain cases from which, taken in the aggregate, it may safely 
be laid down as a general, but not an invariable rule, that 
possession in the grantor or assignee is deemed essential 
amongst Hindus and Mahomedans to the complete transfer 


Decisions in 
Bombay. 


(jx) Tarasoondaree v. Collector of Alymeneiiujlt , 13 B. L. R. 495; fe. C. 20 
Sutb. 446; Boodhun v, Alt. Latecfan , 22 Sutb. 535 ; Bishonuth v. Chunder, 33 
Sutb. 165. 

( h ) Ram Khelaxvun v. Alt. Oudh, 21 Sutb. 101. 

(i) Ante , § 350; Girdhar v. Dajt, / Bom. H. C. (A C. J.) 4; Kachu V. 
Kachoba, 10 Bom, H. C. 401. 

( k ) Lalubhai v. Bai Amrit , 2 Bom. 299 ; Hatha v* Ragho , 6 Bom. 166. 
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of immoveable property either by gift, sale or mortgage* 
Among the exceptions to the above general rule the Chief 
Justice enumerated cases arising between the transferor or 
volunteers claiming under him and the transferee ; cases in 
which the second transferee became such with actual notice 
of the earlier transfer without possession; or in which he 
had implied notice by the fact that the earlier transfer was 
registered under any of the Acts XVI of 1801, XX of i860, 
Vill of 1871, or 111 of 1877 prior to the execution of the 
second instrument. in adopting the principle that regis- 
tration was an implied notice the Chief Justice admitted 
that lie was following the American in preference to the 
English or Irish decisions, “ 0 thly. It lias been held that 
possession by a judgment debtor having a good title is not 
necessary to validate a judicial sale of his lands : Ithly. It 
appears to have been held that possession by the vendee, 
who became such at a judicial sale, is not necessary to vali- 
date the sale to him as against subsequent attaching cred- 
itors under money decrees, or as against purchasers at the 
sales under such decrees : btkly. The purchaser at a judi- 
cial sale may re-sell without previously taking possession” (/). 
A purchaser at a judicial sale is not a purchaser without 
notice, as lie only buys such an interest as the execution 
debtor could equitably sell to him (>/*}. 


As regards persons other than purchasers for value with- 
out notice, the Bombay High Court laid down the rule, that 
a Hindu whose estate was in the possession of a trespasser 
or mortgagee, might sell his right of entry, as such, or liis 
equity of redemption, as such, and that the purchaser might 
thereupon sue to eject the trespasser, or to redeem the 
mortgage. But if he professed to sell the estate itself, of 
which he was out of possession, the plaintiff who proceeded 
to sue as the owner of the estate, would be defeated, on the 


Lakahmatula* v. J>a*rat y 6 Bom. 168, F. B., pp. 175— 177, 184— 187 ; Shiv - 
ram v, Genu, 0 Bom. 515; Dimdaya v. Chenbasaptiy 9 Bom, 427. 

A»<) Sobhagchund v. Bhaichand t 6 Bom. 93; Chintaman v. Shivram,9 Bom. 
U. V. 804 ; Hamaraia v. Arunach^Ua* 7 Mad. 248. 
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ground that the conveyance to him was ineffectual (n). 
This was very much like a distinction without a difference. 
Accordingly after the case of Kalida $ v. Kanhya Lull (o), 
the Bombay High Court decided that no such distinction 
could be maintained, and that it was no objection to an 
ejectment on the plaintiff's title as absolute owner, that his 
vendor had been kept out of possession by adverse claim 
up to the time of his conveyance (j>). 


§ 362. The case of mortgages creates greater difficulty, 
as the mortgagor still retains an assignable interest in him- 
self. Distinctions would also arise according as the mort- 
gagor had transferred his property in the land, reserving 
only aright to redeem, or lmd retained the property, merely 
creating a lien upon it in favour of the creditor; in the 
language of English law, according as the mortgage was 
legal or equitable. Questions of notice, negligence, &c., 
would also largely affect the decision of each case. I do 
not propose to enter into these matters, which are beyond 
the scope of this work, and have been fully treated by Mr. 
Macpherson in his book on Mortgages. T shall briefly point 
out the state of the authorities on the one point of posses- 
sion. It is evident that the effect of want of possession 
will depend largely upon whether such non-possession was 
in accordance with the terms of the contract, or opposed 
to it. Narada says broadly, “ Pledges are declared to be 
of two sorts, movable and immovable. Both are valid 
when there is actual enjoyment, and not otherwise > ’ ('/)• 
It is possible lie may be referring to cases in which posses- 
sion ought to follow the pledge, as it would do naturally 
in regard to movables. In Madras it is quite settled that 
a mere hypothecation of land, neither followed nor intended 
to be followed by possession, creates a lien upon it, which 
may be enforced against a subsequent purchaser (?•). The 

(?t) bai Suraj v. Dalpatram , 6 Bom. 380; Vaaudev Han v. Tatia Narayan 
ibid, 38/. " * 

(o) 11 I. A. 218 ; 8. C. 11 Cal. 121, ante y § 359, 

(f>) Ugarchand v. Madapa Somanu, 9 Bom. 324. (q. Karachi iv § 64 

(r) Varden v. Luckpathy , 9 M. 1. A. 308; Kadarsa v. Raviah , 2 Mad H C* 
108 1 Qolla v. Kali, 4 Mad. H.C.434; 8adagopahv » Ruthna,6 Mad. Jur. 1 75 / 
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registered instrument { d ). A mortgage for an optional 
amount, was made in 1872, and was not registered. In 1878 
the property was purchased with full notice of the mortgage, 
and the deed was registered. In 1879 a suit was brought 
against the mortgagor to enforce the mortgage, and the 
land was attached in execution of his decree. It was held 
that the decree and attachment were ineffectual, as before 
the date of the suit the second document had put an end 
to the operation of the first as far as the purchaser was 
concerned. It would have been different if the decree had 
been before the purchase. Then the unregistered docu- 
ment would have been merged in and superseded by the 
decree prior to the execution of the registered document. 
The competition would have been between the decree and 
the registered document, and a decree relating to land, 
though unregistered, is by § 50 unaffected by a subsequent 
registered document (c). On the other hand the Calcutta, 
Bombay, and Allahabad Courts hold that express notice of 
an unregistered document, deprives a purchaser under a 
registered instrument of the priority to which he would 
otherwise be entitled (/). The High Court of Bombay lays 
it down with equal distinctness that possession under an 
optionally unregistered document is notice to a subsequent 
purchaser by a registered document, which of itself deprives 
him of the benefits of registration (r/). The contrary doc- 
trine was expressly laid down by the High Court of Calcutta 
in one case, in which they overruled various decisions of 
their own Court in which an opposite view had been 


(d) Rama chand vet v. Krishna, 9 Mad. 495. 

(<»> Madar Saheb v, Subbarnyntu, 6 Mud. 88, citing and distinguishing KoU 
htri Nayabhushanum v. Ammawwo, 3 Mad. 71 ; Contra Balinath v. Lachnian 
Pas, 7 All. 888; arc. Himalaya Bank v. Simla Bank, 8 All. 23. 

(f) Bam Autarv. Dhannuri , 8 All. 540 ; Fazludeen Khan v. Fakir Mahomed, 
5 Cal. 3 30; Chnndernath v. Bhoyrub Chunder, 10 Cal. 250 ; Abool Hossein v. 
Rayhunath , 1,3 Cal. 70; Shim am v. Genu, 0 Bom 515 ; Moreshwar v, Vattu , 
12 Bom. 509. But see Bamnsunderi v. Krishna Chandra , 10 Cal. 424, in which 
the Court seemed to treat the point ns yet open to question. As to the amount 
of notice necessary, see Bhalu Boy v. Jakhu Roy, 11 Cal. 067 ; Churaman v. 
BalU, 9 All. 591. ’ Act TV of 1882, '§ 3. 

Bnndaya v. Chenbasajta , 9 Bom. 427 ; Hathi Sint jt v. Kurerji, 10 Bom. 
105. The possession must he such as is inconsistent with the title on which the 
second purchaser relies. Moreshwar v. Dattu, 12 Bom, 569. 
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taken (fc). In later eases the same Court appears to have 
treated possession under an unregistered deed as a fact 
from which notice of its existence might, but need not 
necessarily be inferred (a) . In one of these cases Garth , C. J., 
intimated his opinion that under § 54 of the Transfer of 
Property Act (IV of 1882), which requires either a regis- 
tered instrument or delivery of possession in the case of all 
sales of immovable property, optional registration was 
virtually abolished, every written instrument requiring to 
be registered (k). Possibly the Act may be read merely as 
depriving an unregistered instrument of any operation if 
not followed by possession. If possession is equivalent to 
notice, and if notice takes away the benefit of registration, 
the result would be that wherever an unregistered document 
had any effect it would rank before a registered document 
of later date. 


§ 364. By § 48 of the Registration Act III of 1877, " All 
noxi-testamentary documents duly registered under the Act, 
and relating to any property whether movable or immov- 
able, shall take effect against any oral agreement or declar- 
ation relating to such property, unless where the agree- 
ment or declaration has been followed by delivery of 
possession.” A deposit of title deeds under a verbal arrange- 
ment to secure a debt, has been held not to bo an oral 
agreement or declaration relating to property within the 
meaning of this section (/). Whatever view the Courts 
take as to the effect of notice under § 50 would apparently 
be taken as to this section also (m). 


Oral agreement# 
or declaration*. 


§ 365. Writing is not necessary, under Hindu law, to the Form of transfer 
validity of any transaction whatever (?*). Nor is there any 


(h) Fazludeen Khan v. Fakir Mahomed, 5 Cal. 336. 

U) Narain Chunder v . Dataram t & Cal. 597 ; Nani Dibee v, Hofizullah , 10 
Cal 1073. 

(ft) 8 Cal., p. 612 ; Contra Knntu v. Madhuram, 16 Cal. 622. 

(1) Cnggan v. PoQose , 11 Cal. 158. 

(*») Chunder Nath v, Bhnyrub Chunder , 10 Cal. 250. 

00 Rriniva itammal v. Vijayamwal, 2 Mad, H. C. 87; Krishna v. Rayappa , 
4 Mad. H, C. 98 j per curiam , Jivandks v. Framji f 7 Bom. B, C. (O. C. J.) M j 
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distinction between movable and immovable property as to 
the mode of granting it (o) . Nor are any technical words 
necessary, provided the intention of the grantor can be 
made out. Hence, an estate of inheritance will be conferred 
by words which imperfectly describe such an estate, if an 
intention to create such an estate appears ; and if an estate 
is given to a man simply without express words of inherit- 
ance, it would, in the absence of a conflicting context, carry 
by Hindu law an estate of inheritance (p). So, the grant 
of an estate to a man and his children and grandchildren, 
or from generation to generation, or to a woman and the 
generations born of her womb, have been held to confer an 
absolute estate (q). A grant for years to a particular person 
enures to the benefit of that person’s heirs after his death (r). 
A bequest to A for life, with unlimited powers of willing 
away or appointing to the property, has been treated as a 
gift of an absolute estate (*). So a grant from a husband 
to his widow was held absolute, where it stated that she 
was to take all his rights without exception, and that 
neither he nor his heirs were to have any claim to the 
estate (/). A similar intention will be inferred where the 
object of the grant, for building, would bo frustrated 
by a limited possession (?/). Such an intention would be 
negatived when the grantor himself had only a limited 
estate, and it appeared that the grant was intended to endure 
so long as that interest lasted, but no longer (r). Or where 
from the nature of the thing conveyed, an intention to 


Rnolfho v. Madho, i N. W. I*. 59; Hurpvrtthad v. Shoo Dhyal , 3 I. A. 259* 8. 
C. 26 Sutli. 55. Transfer of Pro}>orty Act (IV of 1882) § 9. * 

(o) Per Peel, C. J., Sethi’ into v. East India Co 6M. I A. 278. 

(p) Per I Yilhs, J., Tagore, v. Tagore , 9 B. L. K. 395; 8. C. 18 Suth. 359; 
Lekhraj v. Kuhhya , 4 I. A. 223; 8. O. 3 Cal 210; Churaman v. Balli. 9 All! 
591. Transfer of Property Act (IV of 1882) § 8. 

iq) Hhoobun v. Hurrish , 5 I A. 138; 8. 0. 4 Cal. 23; Pam Lai v. Secy, of 
29<f ^ ^ » Harihar v. Uman Pershad , 14 I. A. 7 ; fe,C. 

^(r) Tej Chund v. Snkanth Ghose , 3 M. I. A. 261 ; Qobind Lalv . Hemendra , 
17 Cal. (P. C. ) 686. 


<*) li(li Mamubai v. Dorn Morarji , 15 Bom. 443; Javerbai v. Knblibai 15 
Bom. 326. 

(f) Ram Narnia v. Penrap Bhtigitl, 9 Cal. 830; aee post, § 584. 

(a) Gungadhur v. Ayimuddin, 8 Cal. 960. 

{»■) Lekhraj v. Kvnhya , 4 I. A. 223; S. 0. 3 Cal. 210. 
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grant only for the life of the grantee ought to be presumed, 
as in the case of a jaghire, unless distinct words of inherit- 
ance are used (tr), or an office (.r) , or a gift for main- 
tenance (y). Or where the object of the grant was to 
enable the grantee to perform certain special services, in 
regard to which the grantor reposed a special confidence 
in him (z). In the case of leases, where no term is fixed, 
perpetuity cannot be assumed, even where the word 4< Jfo- 
kurruri” is used, unless there are other circumstances from 
which such an intention can be inferred (a). 

§ 360. The Transfer of Property Act (IV of 1882) con- Statutory piwl. 

, . . .... . . , . , sions as to alien* 

tarns various provisions as to the term or alienation which atiou. 

will modify the Hindu law as to all transactions subsequent 

to the 1st July 1882. 


By § 54 A transfer by way of sale “ in the case of tangi- Bales, 
bio immovable property of the value of one hundred rupees 
and upwards, or in the case of a reversion or other intan- 
gible thing, can be made only by a registered instrument. 

In the case of tangible immovable property of a value less 
than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the 
property,” 


By § 59 “ Where the principal money secured is one hun- 
dred rupees or upwards, a mortgage can be effected only 
by a registered instrument., signed by the mortgagor and 
attested by at least two witnesses. Where the principal 
money secured is less than one hundred rupees, a mortgage 
may be effected either by an instrument signed and attested 


Mortgages. 


(«?) Gulabdus v. Collector of Surat , 6 1. A. 54 ; 8. O. 3 Bom, 186 ; Uumchan - 
rira v. Venkatmn, 6 Horn. 598; arid. 18 1. A. 22 ; S. C. 15 Bom. 222; Dosibai v. 
Ishwardas , 0 Bom. 5(51. 

(*) Vaudsha v. Umahha , 3 B<>m- 72. (y) See post. § 425. 

{») Halidas v. Knnhya Lull , 11 1. A. 218; 11 ChI, 121 ; Moulvi Muhammad 
v. Mt . Fatima Bib t, 12 1 L A. 159 ; S. C. 8 All. 39, 

(a) Sheo Pershad v. Kally Dass, 5 Cal. 543 ; njfd. Bilasmoni v. Sheo Pershad t 
9 T. A. 33 ; 8. C. 8 Cal. 864 ; Toohhi Pershad v. Ham n a r rain Singh, 12 1. A. 

1 8. C. 12 Cal 117 » Par men war Pertab v. Padmanand Stngh t lb Cal. (PC.) 
342 . 
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as aforesaid or {except in the case of a simple mortgage, 
hypothecation) by delivery of the property. Nothing in 
this section shall be deemed to render invalid mortgages, 
made in the towns of Calcutta, Madras, Bombay, Karachi, 
and Rangoon, by delivery to a creditor or his agent of 
documents of title to immovable property, with intent to 
create a security thereon.” 

By § 107 “ A lease of immovable property from year to 
year, or for any term exceeding one year, or reserving a 
yearly rent, can be made only by a registered instrument. 
All other leases of immovable property may be made either 
by an instrument or by oral agreement.” 

By § 123 “ For the purpose of making a gift of immov- 
able property, the transfer must be effected by a registered 
instrument signed by or on behalf of the donor, and attested 
by at least two witnesses. For the purpose of making a 
gift of movable property, the transfer may be effected either 
by a registered instrument signed as aforesaid or by 
delivery. Such delivery may be made in the same way as 
goods sold are delivered.” (b) 

In cases under the old law of gifts it was held that 
registration of the deed of gift did not amount to, or make 
up for the want of possession (r). Does the present section 
dispense with possession \ It certainly does not dispense 
with acceptance of the gift, which is essential under § 122. 
If then there can be no valid acceptance under Hindu law 
without possession, actual or symbolical, then § 122 does 
not alter the Hindu law. But if there can be a sufficient 
acceptance without possession so as to satisfy § 122, then a 
registered gift of movable property would be valid under 
§ 123 if accepted, even though Hindu law required delivery 


(b) Ab to gifts by Taluqdar® of Oudli, Bee Act I of 1869, § 13 and cases 11 
1. A. 1.121. 

(c) Vasudw v. Narayan , 7 Bom. 181 ; Dagai Dabee v. Uothura Nath , 9 Cal, 
854. 
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of possession by the donor, as well as acceptance of the gift 
by the donee. It will be seen by § 129 that § 122 is not to 
affect any rule of Hindu law, but that § 123 will not be 
invalid even though it should do so. The Calcutta High 
Court has held that delivery of possession of property, 
whether movable or immovable, is unnecessary, where tho 
deed of gift has been registered (d). 


(d) Dharmodat v. Ni star ini, 14 Cal. 446. 



CHAPTER XL 


WILLS. 


Villa uukuown 
0 Hindu law. 


§ 367. Tue origin and growth of the testamentary power 
among Hindus has always been a perplexity to lawyers. It 
is admitted that the idea of a will is wholly unknown to 
Hindu law, and that the native languages do not even 
possess a word to express the idea («) . In early times, when 
the family property was vested in the family corporation, 
and when the members had nothing more than a right of 
usufruct, the idea that any individual could exercise a power 
of disposal to commence after his own death, would have 
been a contradiction in terms. Even in later times, when a 
greater freedom of disposition had arisen, the principle that 
a gift could only take effect by possession would seem to 
oppose an absolute bar to devises. Yet there can be no 
doubt that from the earliest period of our acquaintance with 
India we find traces of a struggling towards the testa- 
mentary power, often checked, but constantly renewed. 
It has been common to ascribe this to the influence of 
English lawyers in the Supreme Courts; but this expla- 
nation seems to me untenable. It is very probable that in 
the Presidency Towns, the example of Englishmen making 
wills may have stimulated the natives in the same direction, 
but the King's Judges appear to have been quite neutral 
in the matter. They were conscious of their ignorance of 
native law, and anxiously sought the advice of their own 
pandits (§ 38), and of the Judges of the Company's Courts, 
and others who were experts in the unknown science. So 
far were they from grasping at jurisdiction, that they 


(a) 2 Dig. 516 n. j 2 Stra. H. L. 418, 420, 481. 
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absolutely disclaimed it. In 1776 the Supreme Court of 
Calcutta, after taking time to consider, granted adminis* 
tration to the goods of a Hindu, but on the terms that the 
administrator should administer according to Hindu law. 
In 1791 they reconsidered the matter, and decided that 
probate of the will, or administration of the goods of a 
Hindu or Muhammedan, could not be granted. It was not 
till July 1832 that a contrary rule was laid down, and from 
that date the practice of granting probate and administra- 
tion to the property of natives was fully established (/>). 
A similar alteration of practice is recorded by Sir Thomas 
Strange as having taken place at Madras (<*). The earliest 
known will of a native is that of the celebrated Omiehund. 
It is dated 1758, a time when the English arms were more 
in the ascendant than the English Courts (d). 


§ 368. Ft seems to me that the true origin of the testa- 
mentary power is to be sought for in that. Brahinanical 
influence, the working of which I have already traced in 
the law of partition and alienation (# ). It displayed itself, 
especially, in the sanctity attributed to religions gifts, that 
is gifts to religious men, or llrahnians. These were? con- 
sidered valid where even transfers for value would have 
been set aside. In other countries gifts try to clothe them- 
selves with the semblance of a sale. Under Hindu law. 

* ; 

sales claimed protection by assuming the appearance of a 
gift (/). It is obvious that a man is never more disposed 
to pious generosity than in his last days, when the approach 
of death furnishes him with the strongest motives for invest- 
ing in the next world that wealth which he can no longer 


(6) Re Commula , Morton, 1 ; Good* of Jiadjee Muxtapha, ib . 74; Goods of 
Beebee Muttra , ib. 75. 

(c) 1 Htra. H. L. 267- 

( d ) This will was di#ca«sed in a case which enme before the Supreme Court 
of Calcutta in 1793. See Montriou, 32! ; per Phear t J M Tagore v. Tagore, 4 B. 
L. It (0. C. J.) 138; Beriif. Keg. II. (Collectors and Board of Revenue) and 
XXXVI of 1793, (Registry for Wills and Deeds) cited by Macpherson , J. 
Krishnaramani v. Ananda, 4 B. L. R ((>. C. J.) 288; per Norman , J., Tagore 
v. Tagore , 4 B. h. R. fO. ('. J.) 217. 

(e) Ante, §§ 219, 237, 238. See particularly the passage from Sir H. S. 
Maine, cited $ 237. 

(/) See Mitnkshara, i. 1, § 32; Unghunandana, v. 25 f 
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enjoy in the present. The acuteness of the Brahman would 
have readily discovered and utilised this fact. Nothing is 
more remarkable in the earliest Bengal wills than the 
enormous amounts which they bestow for religious purposes. 
The same thing was remarked by Sir Thomas Strange in 
Harly history of all the wills made by Hindus in Madras, and he observes 

somewhat cynically, that “ the proportion is commonly in 
the ratio of the iniquity with which the property has been 
acquired, or of the sensuality and corruption to which it 
has been devoted” (g). It is probable that such bequests 
would often take the form of a donatio mortis causa , revo- 
cable if the grantor survived, or that they were effected by 
death-bed dispositions, followed up by immediate delivery 
of possession. But there are texts of the Hindu sages 
which contain the actual germ of a will, and which were 
capable of being developed into a complete testamentary 
system. Katyayana says, “ What a man has promised in 
health or in sickness, for a religious purpose, must be given ; 
and if he die without giving it, bis son shall doubtless be 
compelled to deliver it.” And again, “ After delivering 
what is due as a friendly gift (promised by the father), let 
the remainder bo divided among the heirs.” And so Harita 
says: “A promise made in words, but not performed in 
deed, is a debt of conscience both in this world and the 
next” (h). Such promises, being treated as debts, would 
be enforced against the heir in exactly the same manner as 
an ordinary secular debt. At first they would be treated 
as a moral obligation, and then, by analogy, as a legal 
obligation. It is significant that the principle seems first 
to have been applied in favour of pious gifts. But it would 
rapidly extend to all dispositions of property, to the extent 
of a man's power of disposing of it. In case of separate 
and self-acquired property the right would naturally be 
admitted with little hesitation. It would afterwards be 


(g) 2 Stra. H. L. 453. 

(h) 2 Dig. 96; 3 Dig 388 ; 2 Dig. 171. The only writer, as far as T know, 
who has remarked the bearing of these texts upon the present question is M. 
Gibelin. See a very interesting discussion (Vol. ii. Titre vii), in which he 
points out that the Hindu will whs a native and not an European invention. 
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applied to the undivided share of a oo-heir, or to ancestral 
property in the hands of a father or sole owner. In each 
province the rapidity and extent of the growth of the 
testamentary power would depend upon the degree to whioh 
the control of the testator over his property was admitted. 

This is exactly what took place. 

§ 309. The law of devise was, as might be expected, first OateifaBsitgaL 
settled in Bengal, where the power of alienation was most 
widely extended. The reported cases commence in 1780, 
and the first two related to divided and self-acquired pro- 
perty, as to which, after reference to the Pandits, the wills 
were maintained (?’). In 1792 the Nmldea case, ( k ) which 
has already been stated (§ 347), was decided in the Sudder 
Court, and it was followed next year in the Supremo Court 
by the case of Dialchwui v. Ki#*ory (/), where the property 
appears to have been self-acquired. In both these cases the 
Pandits affirmed the right of a father to devise property, 
whether ancestral or self-acquired, and the former of the 
two is stated by Mr. Colebrooke to have boon accepted as 
establishing the point. Mr. Sutherland, however, to whom 
the latter case was referred for liis opinion, stated that the 
will would be only valid as against sons, “ provided no 
part of the property conferred by it were real ancestral 
property” (m). This view was evidently not taken by the 
profession, for in 1800 a most important case arising out 
of the Rajah Nohkixwn’# will was litigated in the (Supreme 
Court, where the Rajah, who had a natural-born and an 
adopted son, bequeathed an ancestral taluq to his adopted 
son, and the four brothers of such son, thereby depriving 
his natural son of all interest in the taluq, and his adopted 
son of four-fifths of his interest. The validity of the will 
was admitted without dispute, though the adoption was 


(i) Munnoo v. Qopee , Monfcr. 290 ; liutaick v. Choitun % ib , 304 j 2 M. Dig. $20. 
(Jit) ISihanchund v. Eilwrchund^ 1 8. D. 2. 

(1) Montr. 271 ; MacN. 357. 

(*») 2 Stra. H. L. 429. Bee Nr. Colebrooke's own opinion*, 2 Sfcau. H. L. 421, 
426,437. 
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contested (n). In 1808 the will of Nemyehurn Mullick was 
contested in the Supreme Court, and the decree declared 
u that by the Hindu law Nemyehurn Mullick might and 
could dispose by will of all his property, as well movable as 
immovable, and as well aneestorial as otherwise.” This case 
went on appeal upon another point to the Privy Council, 
Th«ir validity but the finding as to the validity of the will was never 

U1 disputed (o). Accordingly, the will of a brother of Nemy- 

ehurn, who died possessed of great wealth, ancestral and 
self-acquired, was never contested, although by it he almost 
completely disinherited one of his sons (/>). In 1812 the 
Suddor Pandits, when consulted as to the validity of an 
alleged devise by a widow, laid down the general principle, 
that “ the same rule applies to bequests as to gifts ; every 
person who has authority, while in health, to transfer pro- 
perty to another, possesses the same authority of bequeath- 
ing it” (q). Finally, after the period of doubt caused by 
the decision in Bhowanny Churn’# case, the matter was set 
at rest for ever, as far as Bengal is concerned, by the certi- 
ficate of the Sudder Court in 1831, which has already been 
set out (§ 347). It is now beyond dispute that in Bengal a 
father, as regards all his property, and a co-heir, as regards 
his share, may dispose of it by will as he likes, whatever 
may be its nature (r). 

Minor. § 370. A minor lias been held in Bengal to be incapable 

Married woman. ^ m aking a will (*). A married woman may make a will of 

her stridhana or any other property which is absolutely at 
her own disposal. But she cannot devise property inherited 
from males, since her interest in it ceases at her death (£). 

(«) Oopee v« Rajkristna , Mont.r. 381 ; 8. 0. F. MacN. 356. 

(o> Ramtoonoo v. Ramgopaul , F. MacN. 386; 8. 0. 1 Ku. 245. 

(p) F. MacN. 350. 

(q) Sreenarain v. Bhya Jha , 2 8. D. 23 (29, 37). 

(r) Per Ld. Kinqedoivn, Nagalutchmee v. Oopoo, 6M. I. A. 344 ; per Peacock , 
C. J., Tagore v. 'I'agore, 4 B. L. R, (O. C. J.) 159 ; per Wittes y J., Tagore v. 
Tagore , 9 B. L. R. 396 ; 8. C. 18 Sutb. 359. 

(-») Cossinaut By sack v. ffurroosoondry , F. MacN. 81 : 2 M. Dig. 196, note. 

(f) Teencotvreev. Dinonath % 3 Sutb. 49 ; Chooneelal v. Juasoo, 1 Bor. 55 [60] ; 
Dhonlubh v. Jeeme % »b, 67 [75] ; Umroot v. Kulyandas , ib . 284 [3141; Venkata 
Hama v. Venkata Suriya , 2 Mad. (P. C.) 333, 
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Both the above points are now affirmed by statute as 
regards Hindus (u). 


§371. In Southern India wills had a much more chequered Wills 
career, as might be anticipated from the stricter views enter- 
tained as to the family union. During the time Sir Thomas 
Strangs was on the Bench no question as to wills arose in 
such a form as to require a decision. He evidently consider- 
ed them a mere innovation, though, after consultation 
with Mr. Colebrookc, lie was disposed to think that they 


might be allowed to the same extent to which a gift inter 
vivos would have been valid (r). lie cites several f ut walls 


of Madras pandits iu which they seem to take the same 
view. These are all commented upon by Mr. Ellis, whose 


authority on Madras law and usage ranked very high. He jjj rtr ) y ijutancee 
asserted with confidence that no Hindu could make a will doubtful. 


which would turn his property after his death into a different 
course from that which it would have taken by Hindu law. 
He intimated a very strong doubt whether the Pandits 
understood what was meant when they were questioned as 
to the operation of a will (ir). It is quite certain that in the 
case which ultimately settled the law, they thought they 
were being consulted as to the effect of a gift (,r). The 
course of decisions in Madras for many years was certainly 
in accordance with his view. The only case litigated in the 
Supreme Court was one where a testator had bequeathed 
part of his self-acquired property for the performance of 
religious ceremonies (y) . This would clearly have been valid 
under the text of Katyayana already cited (§ 308]. In the 
Sudder Court, however, there were numerous decisions. 
The first was in 1817, but as the devise was in favour of an 
adopted son, the first question was as to the validity of the 


(u) Act X of 1865, § 46 [Succession j extended to Hindus by Act XXI of 
1370, § 2, and sec 5 3 [Hindu Wills j und Act V of 1881, § 140 [Probate aud 

Administration j. 

(*) Veerapennall v. Narrain , 1 N. C. Ot ; 1 Stra. H. L, 267. 
lw) 2 Stra. H. L. 217—228. 

(*) See post, § 374. It must be remembered that the Pandit* did uot speak 
English, and that tbeii language contained uo equivalent for will. 

(y) NavrainMamy v* Armcnella , l Stra. H. L. 268, note j ValUnayagam v, 
Pachche, 1 Mad . Ut 0* 836. 
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Dictum of 
Budder Court. 


Early instances 
doubtful. 


adoption, and as its validity was established, that of the 
will never arose (z) . The next cases arose in 1824 and 1828, 
and gave rise to much litigation, extending ultimately to 
the Privy Council. In these a widow sued to set aside two 
alienations, made by her deceased husband to distant rela- 
tions, of property which would have otherwise come to her 
as his heir. In the first case the document is spoken of as 
a will, but was in terms a deed of gift, and recited that 
possession had been given. This, however, appears not to 
have been done. The decision was in favour of the widow, 
but upon the ground that upon the proper construction of 
the will the devisee only took as manager for the heir, and 
was now dead. In their judgment the Court stated as their 
opinion a that under the Hindu law a man is authorised to 
dispose of his property by will, which under the same law 
he could have alienated during his survivorship by any other 
instrument” (a). This, of course, was purely obiter dictum . 
In the second case, possession under the gift was established. 
The property was self -acquired, and the question was cor- 
rectly put to the pandits, whether a gift of self -acquired 
property made by a man without male issue was valid as 
against a widow, who was left an heir to other property to 
a large extent. The pandits answered that the gift was 
valid, and the Court so decided. This case was confirmed 
by the Privy Council. There, too, though the document is 
spoken of as a will, the transaction is treated as an alien- 
ation, and its validity is rested on the opinion of the Hindu 
law officers, who had dealt with it purely as such (6). In an 
intermediate case the question was whether a will would be 
valid if it left the whole of a partible zemindary to one of 
two sons. The Court decided that the document really left 
it to the two sons as joint heirs. But they said, " The Court 
have repeatedly decided that the will of a Hindu is of no 
validity or effect whatever, except so far as it may be con- 


(*) Arnachellum v. Jyasamy, 1 Mad. Dec. 154, 

<«) Mulrauze Vencata v. Mulrauze Lutchmiah , 1 Mad. Dec. 408, 440. 
(b) Mulrauze v, Chellakany , 2 Mad. Dec. 12, affirmed, 2 M, I. A. 54. 
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sistent with Hindu law” (c) . Later still the same Court 
treated a will, by which a grandfather was asserted to hare 
left landed property to his wife to the prejudice of his sons, 
as being absolutely invalid as against their sons, t.e., his own 
grandsons (d). 


§ 372. So far there really had been no actual decisions, Tendency of 
but the tendency of the Sudder Judges had certainly been to 
accept the opinions of Sir Thomatt Strange, Mr. Colebrooke, 
and the pandits, that the legality of a will must be tried by 
the same tests as that of a gift ; for instance, that it would 
be valid if made to the prejudice of a widow, invalid if made 
to the prejudice of male issue. At this time Madras Reg. Reg. V of 18». 
V of 1829 (Hindu Wills) was passed. It recited that wills 
were instruments unknown, and had been made so as to be 


totally repugnant, to the authorities prevailing in Madras ; 
it then repealed a former regulation which had authorised 
the executors of the will of a Hindu to take charge of his 
property, and enacted that for the future Hindu wills should 
have no legal force whatever, except so far as they were in 
conformity with Hindu law, according to authorities preva- 
lent in the Madras Presidency. This regulation appears 
to have induced the Judges to regard wills as being wholly 
inoperative. Wills were not only set aside where they pre- 
judiced the issue, as by an unequal distribution of ancestral 
property between the sons (c) ; but the Court also laid down 
that where a man without issue bequeathed his property 
away from his widow and daughters, such a will would 
be absolutely illegal and void, unless they had assented 


Validity of 
wills denied. 


to it (/). These decisions would appear to have put wills 
completely out of Court. But in the very next year a case 
was decided which ultimately proved to be the commence- 


ment of a complete revolution on the point. The eircum- 


(c) Sooranany v. Soorannny, I Mad. Dec. 495. 

(d) Yejnamoorty v. Chavaly, 2 Mad. Dec, 16. 

(a) Moottoovengada v. Toombayasamy, Mad. Deo. of 1849, 27. 

(/) Tullapragadahv. Crovedy , 2 Mad. Dec. 79 $ Swacavmy r. VanByummaU 
Mad. Deo. of 1860, 60. 
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stances attending it were so singular as to merit a little 
detail. 

§ 373. The suit was by a widow to recover her husband's 
estate, which consisted in part of ancestral immovable pro- 
perty. The defendants set up a will executed by the deceas- 
ed, by which he constituted them executors and managers 
of his estate, and, after providing for his wife and daughters, 
left the rest of his property to religious and charitable uses, 
with a proviso that if his wife, then pregnant, bore a son, 
the estate should revert to him on his coming of age. The 
will was found to be genuine, but the widow set up an 
authority to adopt a son in the event of a daughter being 
born. The Civil Judge consulted the Sudder Pandits, and 
asked whether the will was valid, and if so, whether it would 
be invalidated by the authority to adopt, if actually given. 
The Pandits answered, “ The will referred to in the question 
is valid under the Hindu law, the testator having thereby 
bequeathed a portion of his estate for the maintenance 
of his wife, and other members of his family, whom he was 
bound to protect, and directed the remainder to be appro- 
priated to charitable purposes in the event of his wife, who 
was then pregnant, not being delivered of a son. If the 
testator bad really given his wife verbal instructions to 
adopt a son in the event of her not bearing male issue, her 
v. compliance with those instructions would, of course, invali- 
date the will according to the Hindu law, it being incom- 
petent for the testator who authorised the adoption of a son 
to alienate the whole of his estate, and thereby injure the 
means of the maintenance of his would-be heir." The 
Civil Judge found against the alleged authority to adopt, 
and decided in favour of the will. His decision was given 
in 1849, before the decision of the Sudder Court last 
quoted. In appeal to the Sudder Udalut, the widow urged 
that under Reg. Y of 1829 (Hindu Wills) the will was void. 
The case was heard by a single Judge, who affirmed the 
decree of the lower Court. In regard to the validity of 
the will, he said, “ The third objection taken by the appal- 
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taut is that the will is illegal, because the widow is the 
party to whom the law gives the estate. The Court have 
referred to all the authorities quoted by the appellant in 
support of this position, and find that although the opinions 
regarding wills of Hindus generally are conflicting, yet 
that the majority of them are against the argument of the 
appellant. It is unnecessary to cite all the opinions given 
on the subject, and the Court will content itself with refer- 
ring to the case of Ramtoonoo Mull irk v. Ramgopaul Mullirk 
(Mori. Dig., p. 39, Nos. 3 & 4), in which it was held that a 
Hindu might, and could, dispose by will of all his property, 
movable and immovable, and as well ancestral as otherwise 

* 

and this decision was affirmed on appeal by the Judicial 
Committee of the Privy Council. Questions, however, 
regarding the legality of the will now under discussion were 
referred to the law officers of the Court, to whom the legis- 
lature have assigned the duty of declaring the law on such 
matters, and they distinctly stated their opinion, that it is 
a valid and good instrument. The arguments, therefore, 
of the appellant that it is not recognizable under the provi- 
sions of Reg. V of 1829, cannot be sustained” (g). 

§ 374. Upon this decision, Mr. Strange , lately a Judge Criticised by 
of the Madras Sudder and High Courts, remarks (h), “This Mr * straDge * 
decision was passed by a single Judge, confessedly ignorant 
of the law. He sought to guide himself by authorities, but 
found them conflicting. Supporting himself by the opinion 
of the Pandits, and a judgment by the Calcutta Supreme 
Court, affirmed by the Privy Council, he upheld the will then 
in issue, which appointed trustees to the testator's property, 
to the prejudice of his widow. The Pandits then applied to, 
are the same who have since declared that no Hindu can 
make a will, and they explain that they gave the opinion 
rested on in the above case under the idea that they were 
called upon to test the will by the power the testator had to 


flagalutchmy v. Nndaraja , Mad. Dec. of 1851, 226. 
(h) Stra. Man. 5 176. 
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miitake of Pen* 
ditf. 
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appeal. 


Privjr Counoil 
deciaion. 


deal with the property during his lifetime, in the manner 
he had done by will." Certainly no particular authority can 
be allowed to the decision of the Sudder Court. It is impos- 
sible to imagine where the learned Judge could have found 
the conflicting decisions he referred to, unless among the 
Bengal reports, and the case of Ramtoonoo v. Ramgopaul 
was, of course, upon this point of no authority whatever in 
Madras. The only Madras authority he could have found 
was the dictum in Mulranze Vcncata v. Mulranze Lutchmiah , 
(1 Mad. Dec. 449,) which laid down the broad principle 
that whatever a man may do by act inter vivos , ho may do 
by will. Probably this principle accounts for the mode in 
which the question appears to have been put to the Pandits, 
and for their misapprehension as to the point on which their 
opinion was required. That there must have been some 
misapprehension appears, not only from Mr. Strange’ s state- 
ment, made after personal consultation with them, but from 
a subsequent futwnh of theirs, in which the very distinction 
is taken between a gift and a will. In 1852 they pronoun- 
ced that “ A rnan may in his lifetime alienate his property 
to the prejudice of his widow, leaving her the means of 
maintenance; but he cannot make arrangements that such 
arrangement shall take place after his death, since his widow 
would be entitled to what he died possessed of” (i). 

§ 375. However, the case went, on appeal, to the Privy 
Council, and was there affirmed. Their Lordships said (&), 
“ It may be allowed that in the ancient Hindu law, as it was 
understood through the whole of Hindustan, testamentary 
instruments, in the sense affixed by English lawyers to 
that expression, were unknown ; and it is stated by a writer 
of authority (Sir Thomas Strange) that the Hindu language 
has no term to express what we mean by a will. But it 
does not necessarily follow that what in effect, though not 
in form, are testamentary instruments, which are only to 


(i) Sudder Pftndita, 19tb July, 1852 ; Stra. Man. § 178. 

Uc) Nagalutchmee v. Gopoo, 6 M, L A. 809, 844. See too per Ld. Kingsdown. 
Bhoobum Afoy«e v, Ram kishore , 10 M. I. A. 808 ; 8 . C, 8 Suth. (P. 0.) 15. 
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dome into operation, and affect property, after the death 
of the maker of the instrument, were equally unknown* 
However this may be, the strictness of the ancient law has 
long since been relaxed, and throughout Bengal a man who 
is the absolute owner of property may now dispose of it by 
will as he pleases, whether it bo ancestral or not. This 
point was resolved several years ago by the concurrence of 
all the judicial authorities in Calcutta, as well of the Supreme 
as of the Sudder Court (l). No doubt the law of Madras 
differs in some respects, and amongst others with respect to 
wills, from that of Bengal, But even in Madras it is settled 
that a will of property, not ancestral, may be good. A 
decision to this effect lias been recognized and acted upon 
by the Judicial Committee (m), and, indeed, the rule of law 
to that extent is not disputed in this case. If, then, the will 
does not affect ancestral property, it must be, not because 
an owner of property by the Madras law cannot mako a 
will, but because, by some peculiarity of ancestral property, 
it is withdrawn from the testamentary power. It was very 
ingeniously argued by the respondent/ s counsel, that in all 
cases where a man is able to dispose of his property by act 
inter vivo#, he may do so by will ; that he cannot do so when 
ho has a son, because the son, immediately on his birth, 
becomes coparcener with his father; that the objection to 
bequeathing ancestral property is founded on the Hindu 
notion of an undivided family ; but that where there are no 
males in the family the liberty of bequeathing is unlimited* 
It is not necessary for their Lordships to lay down so broad 
a proposition, as they think it safer to confine themselves to 
the particular case before them. Under the circumstances 
of testator’s family when he made his will and codicil, and 
having regard to the instruments themselves, the Pandits 


(l) This evidently refers to the certificate of the Sudder Judges to the 8upreme 
Court in 1881. See ante, § 847. p 

(wO See the case of Mulraz v. Chalekany , 2 M. I. A. 54, and the two cases in 
the Sudder Court, Mulraute Vencata v. Mulrauze Lutchmiah , 1 Mad. Dec. 488 
and Mulrauze v. Chellakany , 2 Mad. Dec. 12, ante , g 371, where it is shown that 
both were oases of gift; the one which was affirmed in the P, 0, having un- 
doubtedly beeu followed by possession given to the donee in the life of the 
donor. 
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to whom this question was properly referred by the Court— 
the Pandits of the Sudder Dewanny Udalut — have declared 
their opinion that these instruments are sufficient to dispose 
of ancestral estate ; that opinion has been affirmed by two 
Judges successively, of whom it is but justice to say that 
they appear to have examined the subject very carefully, 
and after much consideration to have pronounced very 
satisfactory judgments, though in one or two incidental 
observations which have fallen from them their Lordships 
may not entirely concur.” 

§ 376. This decision undoubtedly gave a new direction 
to the law of Madras as regards wills. Being a decision of 
the Court of final appeal, it ought to have been impossible 
ever again to lay down the principle, that a will could have 
no operation, and must be treated as wholly invalid, if its 
directions were opposed to the rules of succession which 
would have prevailed in its absence. The decision, no 
doubt, was expressly based upon the opinion of the Pandits, 
and the judgments of two Judges. The former appears to 
have been founded on a misconception, and the latter upon 
the erroneous application of decisions given under one 
system of law, to a case which ought to have been governed 
by a wholly different system. But there can be little doubt 
that the decision was in unconscious conformity to the 
popular feeling, a feeling which aimed at increased liberty 
in regard to property, and which showed itself by attempts 
to alienate it in ways unknown to the law of the Mitak- 
shara . In fact, the people of Southern India were trying, 
perhaps without knowing what they did, to take upon 
themselves the powers which Jimutci Vahana and his dis- 
ciples had conferred upon the Hindus of Bengal. But 
beyond the fact that their Lordships, as it were, gave 
vitality to wills, the actual effect of the decision was very 
narrow. It carefully refrained from asserting that the power 
of bequest was co-extensive with that of alienation inter 
vivos f It laid down that a man, who had in other ways 
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provided for his wife and daughters, might devise ancestral 
immovable property as he pleased to their prejudice. It 
seemed to assume that he could not do so as against male 
descendants. It neither affirmed, nor denied, the further 
doctrine of the Pandits, that, if ho had given authority to 
adopt, his devise would be invalid as against a son adopted 
in pursuance of such authority (n). 


§ 877. The decree of the Judicial Committee was pro- 
nounced in 1850, and in 1852 and subsequent years several 
decisions of the Madras S udder Court are recorded, which 
seem to have been passed in perfect unconsciousness of their 
own decree in 1851. in the tirst case (o) a person who is 
described as the son of the cousin-german of the testator, 
sued to set aside a will by the deceased in favour of tho 
foster son. The property in this case was certainly not 
ancestral. It had come to the testator from his brother, to 
whom it had been bequeathed by his maternal grandmother. 
He might therefore have disposed of it by gift at his plea- 
sure (§ 318). The Sadder Pandits said, “ As the Hindu law 
does not recognize a foster son, it was not legal that F. (the 
testator) should constitute II. (the special appellant) his 
foster son, and make a will accordingly, nor is it consistent 
with the Shastcr that II. should perform F.'s funeral rites. 
Such performance on liis part is legally ineffectual, and 
cannot entitle him to the property of F., which must go to 
F.'s sapinda kinsmen, who are included in the order of 
succession to the property of a person who died leaving no 
male issue.” The Judder Court affirmed the correctness 


of this exposition, but dismissed the suit on the ground 
that the plaintiff was not the testator's heir. In 1855 and 
1859 the Sadder Court again broadly laid down the rule 
that a will was of no effect unless it took effect by 
possession during the donor's lifetime ; that as a mere will 


(n) See F. MacN. 151, 2 ‘28; Duma v. C oomara, Mad. Dee. of 1352 

(o) tiamy Josyen v, Jtamien t Mad. Dec. of 1852, p. 50* ' 


p. Ill* 
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deciiiiou. 
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it created no title, and could not affect the inheritance ( p ) * 
In 1861 there were three cases, in all of which the wills 
were set aside as being opposed to Hindu law. In two of 
these cases the will was made to the prejudice of the 
testator's widow, as in the Privy Council case. The latest 
case is said to have been exactly similar to that of Nagtt* 
lutchrny v. Nadaraja ; but the S udder Court refused to be 
bound by that decision, holding that it had been based 
upon an opinion of the Pandits, which was given under a 
misapprehension, and which the law officers had after- 
wards retracted ( q ), 


Harmony re- 
stored by 


High Court 
decision. 


§ 878. In 1862 the High Court was constituted in Madras^ 
and the question shortly came again before a tribunal which 
was more willing to be bound by the decisions of the Privy 
Council than its predecessor. Here the testator, who had 
no male issue, had bequeathed the bulk of his property, 
movable and immovable, to a distant relation, allotting what 
was admitted to be a sufficient maintenance to his legal 
representative, his widow. No possession had been given, 
and confessedly the disposition could only operate as a will. 
There was no finding whether the property was ancestral or 
self-acquired, but the Chief Justice said it must be assumed 
to be the former. The Court reviewed all the previous 
decisions, and affirmed the will. They said, “It is not 
necessary for us here to consider and lay down any general 
rule as to how far, or under what circumstances the law 
gives to a Hindu the power of disposal by will. But we 
may observe, that now that the legal right to make a will is 
settled, there seems nothing in principle or reason opposed 
to the exercise of the power being allowed co-extensively 
(as stated in some of the cases, and forcibly urged in Naga - 
lutchrny v. Nadaraja) with the independent right of gift or 


(®) Stra. Man. § 177 ; Chocalinga v. lyah t Mad, Dec. of 1859, So j Kasale v. 
Poianiayi , ib, 2*7. See, too, Bogaras v. Tanjore Ven1catarav % Mad. Dec. of 
I860, 115. 

iq) Muttu v. Annavaiyangar t Mad. Dec. of 1861, 67 » Virakumara v. Qopulu, 
ib 147 • Vnlftnnunrmmt n la 1 IT f! JWS nnfA 
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other disposal by act inter vivos, which by law or established 
usage, or custom having the force of law, a native now pos- 
sesses in Madras. To this extent the power of disposition 
can reasonably bo considered to be in conformity with the 
respective proprietary rights of the possessor of property, 
and of heirs and coparceners, as provided and secured by 
the provisions of Hindu law” (r). This decision, of course* 
put an end to all discussion as to the capacity of a testator 
in Madras to make a binding will. The extent of that capa- 
city will bo considered further on (§ 380). 


§ 379. The same silent revolution appears to have taken Will* originally 
place in the Bombay Presidency. In a very early case m i„ Bombay, 
which the pandits were consulted they said, “ There is no 
mention of wills in our 8 busters, and therefore they ought 
not to be made and proceeded to point out that the owner 
of property could only dispose of it in a manner, and to the 
persons, directed by law (*). Accordingly, the Bhastries 
declared wills to be invalid by which a man devised property 
away from his wife and daughters, though ho provided for 
their maintenance, putting it on the geueral principle that 
the wife was heir, and therefore the will was ineffectual (£). 

And, similarly, where the will was in favour of one of two Validity of will* 
sisters’ sons, to the exclusion of a third sister, and the 
second son of the second sister (?<). In all these cases, it 
will be observed, a gift would have been perfectly valid. 

These decisions ranged from 1806 to 1820. When the cur- 
rent changed I am unable to state ; but in 1866 Weatropp, 

J., said, “ In the Supreme Court the wills of Hindus have 
been always recognized, and also in the High Court, at the 
original side. Whatever questions there may formerly have 


in Bombay. 


(r) Vnllinayngatn v. Pachche, 1 Mad. II. C. 320, 339; A#htito$h v. Doorga 
Chum , ti I. A. 18- ; S. 0. o Cui. 438 ; S. C« 5 C. L* it. 296. 

(«) 2 Stra. H. L. 449. 

(£) Deo Haee v. Wan Baee , 1 Bor. 27 [29] j Gvolab v, Phool , *5. 154 [173] > 
Qungaram v. Tappee, ib. 872 [412]. 

(tt) Ichkaram v. Prumanund , 2 Bor. 471 [515]. For cone* where the person* 
disinherited may possibly have been coparcener* ; tee Toolbar am v. Nurbheram f 
3 Bor. 380 [421 j ; tiureewiUnbh v. Keehmvram, 2 Bor. 6 [7j ; and Man Boh r* 
Krithnee, ib> 124 [14th 
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been as to the right of a Hindu to make a will relating to 
his property in the Mofussil, or as to the recognition of 
wills by the Hindu law, there can be no doubt that tes- 
tamentary writings are, as returns made within the last 
few years from the Zillahs show, made in all parts of the 
Mofussil of this Presidency ; but, as might have been ex- 
pected, much more frequently in some districts than in 
others, and this Court at its appellate side, has, on several 
occasions, recognized and acted on such documents” (v). 


Extent of the 
testamentary 
power. 


§ 380. The extent of the testamentary power, after being 
subject to much discussion, has at length been finally - 
settled by decisions, and by express legislation. Whatever 
property is so completely under the control of the testator 
that he may give it away during his lifetime, he may also 
devise by will. Hence, a man may bequeath his separate, 
or his self -acquired, property ; and one who, by the ex- 
tinction of coparceners, holds all his property in severalty, 
may devise it, even in Malabar, so as to defeat the claims 
of remote heirs (w). So, a woman may dispose by will of 
such parts of her stridhanum as are during her life absolutely 
under her own control (r). She cannot dispose of property 
which she has inherited from a male, and as to which her 
estate is limited by the usual restrictions (y). A member 
of an undivided family cannot bequeath even his own share 
of the joint property, because “ at the moment of death, 
the right by survivorship is at conflict with the right by 
devise. Then the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise” (z). 


(u) Naroitam v. Nareandds, 3 Bom, H. C. (A. U. J.) 8. 

(w) Beer Pertab v. Maharajah Rajendcr, 12 iVJ . 1. A . 36 ; S. C. 9 Sutli. (P. C.) 
16} Narottam v, flamandds, 3 Bum. H, (J. (A. 0. J.) 6; Alami v. Komu 12 
Mad. 126. Tlie same rule appears to prevail in the Pumab. Punjab customs 
84, 68. Puujab Customary law, 111. 04. * 

Venkata Rama v. Venkata Buriy a , 2 Mad, (P. C.) 333. 

(y) Bai Vevkore v. Amritram, 10 Horn. 372. 

{*) Per curiam , Vitta Butten v. Yamenamma i 8 Mad. H. C. 6; Oooroom v. 
Zvarr a t nrnwm y , ib. 13} Narottam v, Nareandds, 3 Bom. H. U. (A. C. J.) 6* 
Gangubai v. Ramanna, 3 Bom. H. 0. (A. 0. J.) 66 } Udaram v. Ranu . 1J Bom! 
H, O, / 6 j Lakshman v. Ramchandra, 7 I. A. 181 ; S. U. 6 Bom. 48. Thin rule 
applies in favour of a sou %n gremio matrti as much as it does in the esse of a 
•on in esse, Hanmant Ramchandra v. Bhimachnrvn. tjj n.*™ ma 
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And on the same principle, a devise by one of several 
widows of property to which she is entitled jointly with 
her oo- widows, is invalid (a). The cases which decide 
this latter point are all from Madras and Bombay. But they 
would, of course, have boon followed by the Bengal Courts 
in cases under the Mitaksliara law, since they do not admit 
the right of a coparcener even by sale, much less by gift, 
to dispose of his own undivided share during his lifetime, 
without the consent of those jointly interested in it (§ 337). 

The same result is arrived at by legislation. Act XXI of 
1870 (Hindu Wills) extends to Hindus, Jains, Sikhs and 
Buddhists various provisions of the Succession Act, X of 
1865 , which relate to wills; but § 3 provides “ that nothing 
herein contained shall authorise a testator to bequeath 
property which he could not have alienated inter viva or 
to deprive any persons of any right of maintenance of which, 
but for § 2 (the extending section) he could not deprive 
them by will; and that nothing herein contained shall 
affect any law of adoption or intestate succession.” The 
probate and administration Act V of 1881, which also 
applies to Hindus, provides by § 4, that “ nothing herein 
contained shall vest in an executor or administrator any 
property of a deceased person which would otherwise have 
passed by survivorship to some other person.” 

§ 381. So far wo have been treating of the testator's Estate must be 
power to devise as it relates to the persons to whom he ffindalaw? 
may devise, that is, his power to alter the order of succes- 
sion as it would arise in the event of intestacy. But a 
completely different question arises as to his power to alter 
the nature of tho estato which will vest in his devisee, that 
is, to create an estate of a different species from that to 
which the law would give rise. As to this, the rule is that, 
so far as he lias the power of bequest at all, he may not only 
direct who shall take the estate, but may also direct what 
quantity of estate they shall take, both as regards the object 


(a) Qurivi Reddi v. Chinnamma , 7 Mud. 93. 
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matter to be taken, and the duration of time for which it is 
to be held, and he may also arrange, so that on the ter- 
mination of an estate in one person, the estate shall pass 
over, wholly or in part, to another person. But this liberty 
is shackled by the condition that no one limitation, either 
as regards the person who is to take, or the estate that is 
to be taken, shall violate any of the fundamental principles 
of the Hindu law (b). Therefore the person who is to take 
must be capable of taking, and the estate which he is given 
must be an estate recognized by the Hindu law, and not 
encompassed with limitations or restrictions opposed to the 
nature of the estate given. And though trustees may be 
employed to facilitate a legal form of bequest, they cannot 
be made use of so as to carry out indirectly what the law 
does not allow to be done directly. 

Shifting ©state. § 382. The first point was laid down by implication in the 

case of Soorjeemonc/y Dossee v. Denobundo MullicJc (c), and 
expressly in the case of Tagore v. Tagore ( d ). In the former 
case the testator, a Hindu resident in Calcutta, by the 5th 
clause of his will left his property to his five sons in such a 
manner as would, if there had been nothing more, have 
made them absolute owners. By the 1 1th clause he declared 
that if any of his five sons should die without male issue, 
his share should pass over to the sons then living or their 
sons, and that neither his widow nor his daughter, nor his 
daughter’s son, should get any share out of his share. The 
event which he contemplated took place. One of the sons 
died, leaving no male issue. Under the law of Bengal the 
widow would inherit his share, and she claimed it, notwith- 
standing the will, on the ground that the bequest to the son 
was absolute, and the gift over invalid. The claim was 
rejected in the Supreme Court, and on appeal the Lord 


(b) See per Turner , L. J., Sonatun Bysack v. Jugqutsoondree , 8 M, I. A. 85. 

(c) 6 M. I. A 626 j 8. C. 4 Suth. (P. C.) 114; 9 M. I. A. 123. 

(d) 4 B. L. R. (O, 0, .T.) 103, on appeal in the (P. 0.) 9 B. L. R. 877 : S. 0. 
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Justice Knight Bruce said (e ), u Whatever may have formerly 

been considered the state of that law as to the testamentary 

power of Hindoos over their property, that power has now 

long been recognized, and must be considered as completely 

established. This being so, we are to say, whether there 

is anything against public convenience, anything generally 

mischievous, or anything against the general principles of 

Hindoo law, in allowing a testator to give property, whether 

by way of remainder, or by way of executory bequest upon 

an event which is to happen, if at all, immediately on the 

close of a life in being. Their Lordships think that there is Devise with gift 

not ; that there would be great general inconvenience and over ‘ 

public mischief in denying such power, and that it is their 

duty to advise Her Majesty that such a power does exist.” 

The bequest above cited was in fact exactly the arrangement 
which the Mitakshara law would have made for the devolu- 
tion of the testator’s property. If the effect of his will had 
been permanently to impress upon his property, in the hands 
of all its successive holders, the law of inheritance prescribed 
by the Mitakshara in place of that of the Duva Bhaga which 
governed the family, the will would undoubtedly have been 
invalid according to the doctrines laid down in the Tagore 
case. But the case which arose for decision was simply 
that of a gift to a person in existence, with a proviso that in 
% certain event the property should pass over to another 
person also in existence. This was the ordinary case of a 
gift made with a condition annexed fixing its duration (/). 

A. bequest absolute in one event, for life in another. It is, 
however, undecided whether the Hindu law allows an estate 
bo be given subject to conditions subsequent, upon the 
happening of any of which an estate, which has once vested, 
would be divested. And whether the gift over of an estate 


(e) 9 M. r. A. 1S5. 

(/) Bee the cage explained, 4 B. L. R. (O. C. J.) 192, and 9 B. L, R. 899 ; S. 
C. 18 8ath. 359 ; see, al*o, Bhoobum Mnyee v. Ram Kiakore, 10 M. I. A. 279, 
JOS, 311 ; S. O. 3 Suth. (P. 0.) 15; Bhoobun v. 5 1. A. 1$8 ; 8. 0. 4 

Cal. 23 ; Kumar Taraiceiwar v. Kumar Bho«hi f 10 I. A. 51 ; 8 . C, 10 Cftl. 958 ; 
Kristoromoney v. Karendro , 16 I. A. 29 j 8. C. 16 Oal. 388. 
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on events which may happen not upon the close of a life 
in being, but at some uncertain time daring its continuance, 
would not also be void (<?). 

Ssquest! ry § 383. The language of the Judicial Committee which 

might be taken as laying down the general rule that an 
executory bequest would always be valid by Hindu law 
where it would be valid by the law of England, was much 
relied on in a subsequent case of great importance, where 
an attempt was made to push the right of bequest to an 
extent greater than would be allowed even in England. 
This was the case of Jatindra Mohun Tagore v. Ganendra 
Mohnn Tagore (h). There the testator, who lmd property, 
ancestral and self-acquired, real and personal, producing 
an income of 2^ lacs, commenced his will by reciting that 
he had already provided for his only son, and that he was 
to take nothing whatever under his will. He then vested 
the whole of his estate in trustees with provisions for their 
number being constantly maintained. After providing for 
numerous legacies he proceeded to direct the course in 
which the corpus of the property should devolve. The key 

Tagore onae. to this was to be found in his express wish that the bulk 

of the property should neither be diminished nor divided. 
To effect this he directed that the legacies and annuities 
should be paid gradually out of the income ; and while this 
process was going on, the trustees were to hold the property, 
paying only the balance of the yearly income to “ the person 
entitled to the beneficial enjoyment of the real property.” 
As soon as all charges upon the estate were paid off, the 
trustees were to convey the real estate to the use of the 
person who should, under the limitations of the will, be 
entitled to it, subject to the limitations therein expressed, 
so far as the then condition of circumstances would permit, 
and so far only as such limitations could be introduced 
into a deed of conveyance or settlement without infringing 

(g) Ram Lai v. Secy, of State , 8 I. A. 46, 68 ; 8. C. 7 Cal. 8(4. 

(M 4 B. L. B. (O C, J.) 108, on appeal in the (P. C.) 9 B. h. R. 877 ; 8. C. 
18 Suth. 359; H. C. I. A, 8upj>. Vol, 47- 
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upon any law against perpetuities which might then be in T*gor« 
force. The person beneficially interested in the real estate 
was to be ascertained by reference to the following limit- 
ations : — 

1. To the defendant Jatindra for life. 

2. To his eldest son, born during the testator’s lifetime, 

for life. 

3. In strict settlement upon the first and other sons of 

such eldest son in tail male. 

4. Similar limitations for life and in tail male upon the 

other sons of Jatindra, born in the testator’s lifetime, 

and their sons successively. 

5. Limitations in tail male upon the sons of Jatindra born 

after the testator’s death. 



<c 


After the failure or determination of the uses and 
estates herein before limited to the defendant Surendra 
for life.” 


7. Like limitations for his sons and their sons. 

8. Upon failure or determination of that estate, like limit- 

ations in favour of the sons of Lalit Molmn, who ^as 
dead at the making of the will, and their sons. The 
will expressly adopted primogeniture in tlie male 
line through males, and excluded women and their 
descendants, and all rights of provision or main- 
tenance of either man or woman. It also forbade 
the application of any rule of English law whereby 
entails might be barred, showing an intent that each 
tenant, though of inheritance, should be prohibited 
from alienation. The personalty was practically to 
pass under similar limitations to the person who 
would from time to time be entitled to the realty. 


The only provision made by the testator for the 
plaintiff, his son, consisted of property producing Ks* 7,000 
per annum, settled upon him at his marriage. His being 
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disinherited arose from his having subsequently become a 
Christian. Of course under Act XXI of 1850 (Freedom 
of Religion) this circumstance was no bar to his claim 
as heir. 

At the time of the testator’s death, Jatindra, the head of 
the first series of estates, had no son, nor had he any during 
the suit. 

Surendra, the head of the second series of estates, had a 
son, Promoth Kumar, who was born in the life time of the 
testator. 


Lalit Mob un, the head of the third series, was 
dead at the making of the will, but left a grandson, Sut- 
tendra, born during the life time of the testator, and 
capable of taking under the will. These were the only 
persons beneficially interested under the limitations of the 
real estate. 


Objections 

raised. 


Tagore case. 


The son, as might have been expected, sued to set aside 


this will, except as to the legacies ; contending, Id, that it 
was wholly void as to the ancestral estate; 2nd, that in any 
case the father was bound to provide him with an adequate 
maintenance, the adequacy being estimated, not with refer- 


ence to his own actual wants, but to the magnitude of the 
estates ; 3rd, that the whole framework of the will, resting 
as it did on a devise to trustees, was void, since the Hindu 


law recognized no distinction between legal and equitable 
estates ; 4 th, that the life estate to Jatindra was void, since 
a Hindu testator could bequeath nothing less than what 
was termed “ his whole bundle of rights ; ” 5 th, that at all 


events the estates following upon this life estate were void, 
as infringing the law against perpetuities ; and 6th, that as 
to everything after the life estate there was an intestacy, and 
the plaintiff was entitled as heir-at-law, notwithstanding 
the express words of the will that he was to take nothing 
under it. 
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§ 384. The first four points were disposed of with little Father** power 
difficulty. The original and appeal Courts were of opinion of devlae 
that the power of a father in Bengal to bequeath all his 
property, of every sort, was beyond discussion, and that it 
went so far as to exclude the son even from maintenance (i ) . 

The Privy Council did not enter upon this question, being 
of opinion that in any case the maintenance actually allot- 
ted to the son was adequate (k) . The 3rd objection was * 

also set aside (l). The Judicial Committee said (m), “ The may be!exer* 
'anomalous law which has grown up in England of a legal t ru'«t<>eay 0 * 1 
estaba^^ich is paramount in one set of Courts, and an 
equitable! ownership which is paramount in Courts of Equity, 
does not exist in, and ought not to be introduced into, 

Hindu law. But it is obvious that property, whether mova- 
ble or immovable, must for many purposes be vested more 
or less absolutely in some person or persons for tho benefit 
of other persons, and trusts of various kinds have been 
recognized and acted on in India in many cases (a). The 
distinction between ‘ legal’ and ‘equitablo’ represents only 
the accident of falling under diverse jurisdictions, and not 
the essential characteristic of a possession in one for the 
convenience and benefit of another.” As to the 4th objec- 
tion, the Courts dismissed it also. Peacock, C. J., referring 
to a doubtful expression of the Judicial Committee in Bhoo- 
bawi Moyee’s case (o), and the express decision in Rcvcun 
Pentad v. Radha Beebij (p), said, “If a testator can disin- 
herit his son by devising the whole of his estate to a K*t»te may be 
stranger, there seems to be no reason why lie should not be 
able to divide his estate by giving particular and limited 
interests in the whole of the property to different persons 
in existence, or who may come into existence during hie 


(t) 4 B. L. R. lO. c. J.) 132, 159. 

U) 9 B. L. K. 413 ; 8. C. IS Both. 359. 

(l) 4 B. L. R (O. C. J.) 134, JGl ; Krishna ramani v. Ananda t 4 B. L. K. (O* 
C, J.) 278 , 284, explaining the remark** of the C. J., in Kurnara Asima v. 
Kumara Krishna^ 2 B. L. K. ((). C. J.) 26, 

(m) 9 B. L. R. 40i ; 8. C. IS 8uth. 359. Bee Seedee Kazeer v. Ojoodhya , 8 
Suth, 399; Peddamuthvlaty v. Timma Heddy s 2 Mad. H. C. 272. 

(n) See Qopeekrist v. Gungapertaud , 6 M. I. A. 53. 

(o) 10 M. I. A. 311 ; 8. C. 8 Sntb. (P. C.) 15. 

($/) 4 M» 1. A. W ; S. U. 7 Suth. (P. C.) 85. 
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life time, to be taken in succession, as well as by giving his 
whole interest or bundle of rights in particular portions of 
land included in his estate to different persons (y). 

§ 385, The 5 th point was decided in favour of the plain- 
tiff, not upon any application of the English doctrine of per- 
petuities, which was held to be founded upon special con- 
siderations which had no place in Hindu law (r), but upon 
the general principle that the kind of estate tail which the 
testator wished to create was one wholly unknown and 
repugnant to Hindu law (#). That he was in fact trying to 
introduce a new law of inheritance, which should make all 
the subsequent holders of the estate take it in an order, and 
with restrictions and exemptions, wholly opposed to the 
principles of law which governed the testator and his family. 
Their Lordships of the Privy Council observed (t) ; “The 
power of parting with property once acquired, so as to confer 
the same property upon another, must take place either by 
inheritance or transfer, each according to law. Inheritance 
does not depend on the will of the individual owner ; trans- 
fer does. Inheritance is a rule laid down (or, in the case of 
custom, recognized) by the State, not merely for the benefit 
of individuals, but for reasons of public policy. Domat., 
2413. It follows directly from this that a private individual 
who attempts by gift or will to make property inheritable 
otherwise than the law directs, is assuming to legislate, and 
that the gift must fail, and the inheritance take place as the 
law directs. This was well expressed by Lord Justice Turner 
in Soorjeevwney Dowsee v. Denobundo Mullick (u) ; < A man 


(a) 4 B. L. U. (O. C. J.) 106; on appeal in the (P. O'.) 9B. L. K. 406 ; S. 0. 
18 Suth. 359. 

(r) Tagore v. Tagore , 4 B. L. R. (O. 0. J.) 107 ; Goberdhun v. Shamchand , 
Bourke, 282 ; Kumara Asima v. Kumara Krishna, 2 B. L. K. (O. C. J.) 11, 32. 
A 8 to religious perpetuities, see post , § 395. 

(s) 4 B. L. K (O. C. J.) 171, 212. 

(t) 9 B. L. R. 394, 390 ; S. C. 18 Suth. 359. See Sonatun By sack v. Jugyut 
Soondree, 8 M. L A. 78 ; Shoshi v. Tarokes&ur , 6 Cal. 421 ; affd. Kumar Tara . 
keewarv. Kumar Shoshi, 10 i. A. 51 ; S. C. 10 Cal. 952; Surya Row v. Qunga- 
dhara, 13 1. A. 9/ ; Shookmoy v. Alonohari , 7 Cal. 269; affd. 12 I. A. 103; 8. 
C. 11 Cal. 684. Kristoromoney ?. Narendro , 16 1. A. 29; 8. C. 16 Cal. 383. 

(u) 6 M. I. A. 555, sic. ; S, U. 4 Suth. (P. C.) 114. But these words are not 
to he found iu the Judgment referred to. Cf. BM.I. A., n. d20. 
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cannot create a new form of estate, or alter the line of 
succession allowed by law, for the purpose of carrying out 
his own wishes or policy. 3 . . . . It follows that all estates of 
inheritance created by gift or will, so far as they are incon- 
sistent with the general law of inheritance, are void as such, 
and that by Hindu law no person can succeed thereunder 
as heir to estates described in the terms which in English 
law would designate estates tail.” 

§ 886. The result, therefore, was that the life estate to 
Jatindra was valid, but the estates to successive holders 
would be void if they must be held as coming in as heirs iu 
tail. It was, however, contended that successive persons 
might be regarded as successive* donees for life, having the 
power and subject to the restrictions sought to be imposed 
by the will upon the successive heirs in tail (r). If so, they 
also would defeat the rights of the plaintiff as heir-at-law. 

These donees fell into two classes: 1 st, those not in 
existence at the death of the testator, but who might come 
into existence before the first life estate fell in; 2nd, those 
who were in existence at his death. 

Jatindra had no sons alive at the death of the testator. 
But, of course, he might have sons, and in default of natural- 
born sons might adopt, as under the will each successive 
taker was authorized to do. The second and third series of 
estates were also represented by persons living at the testa- 
tor's death. 

It was held that none of these could take. Not the pos- 
sible issue of Jatindra ; because the donee must be a person 
capable of taking at the time when the gift takes effect, and 
must either in fact, or in contemplation of law ( ic ), be in 
existence at the death of the testator (,r). Not the existing 


(*) 9 B. L. a. 396 ? 8. 0. 18 Suth. 359. 

{w) That in when in embryo at the death, or adopted subsequently to death, 
tinder authority given before it, 9 B. L. R* (P. C.) 397 ; S. C. IS. Suth. 359. 

{#) 4 B. L. H. <0, C. J.) 188, 191, 221 ; 8. C. on appeal in the P. C.; 9 B, 
h H, 396—400 ; 8. C. 18 Suth, 359*, Krithnaranwni v, Ananda , 4 B. B, 
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Hindu law an estate cannot remain in suspense, or without 
an owner (i), But, of course, a father in Bengal could 
delay, just as he could defeat, the rights of his issue, by 
interposing a valid estate previous to theirs (k). 


» will § 388. As regards form, the will of a Hindu may be oral, 
though, of course, in such a case the strictest proof will be 
required of its terms (Ik So, a paper drawn up in accord- 
ance with the instructions of the testator, and assented to 
by him, will be a good will, though not signed (m). And if 
a paper contains the testamentary wishes of the deceased, 
its form is immaterial. For instance, petitions addressed 
to officials, or answers to official enquiries, have been held 
to amount to a will (it). Even a statement in a deed exe- 
cuted by a widow in pursuance of the instructions of her 
late husband and containing an assertion of his last wishes 
as to the devolution of his property has been held to be 
good evidence of a nuncupative will by the husband (o). 
And a will may be revoked orally, or in any other manner 
by which it might have been made (/>). Nor are technical 
words necessary. The single rule of construction in a 
Hindu, as in an English, will, is to try and find out the 
meaning of the testator, taking the whole of the document 
m is the together, and to give effect to this meaning. In applying 
», * this principle, special care must be taken not to judge the 

language used by a Hindu according to the artificial rules 
which have been applied to the language of Englishmen, 
who live under a different system of law and in a different 
state of society ( q ). A devise in general terms, without 


CO Bramamavi v. Jaies, 8 B. L. R. 400 ; Catty naath v. Chundernath 8 Cal 
378 ; 8 C. 10 C. L. R. 207. 

(k) Hurroenondei'y v. Ccnvar* Fulton, 393. 

Jl) Baer Pertabv. Maharajah Rajender, 12 M. I. A. 2; 8. C. 9 Ruth. (P. C.) 
15 ; ante, § 365. See now the Hindu Wills Act, XXI of 1870, which applies to 
Hindus in Bengal, und the towns of Madras and Bombay. r 

(m) Tara Chaiid v. Nobin Chunder , 3 Suth. 138; Radhabai v. Oanesh 
3 Bom. 7. 


(n) Shwmhul v. Shewulcrani , 2 I. A. 7; S. C. 14 B. L. R. 226; Hurpurshad 
v. Shea Dhyal , HI. A. 259; 8. C. 26 Suth. 55 ; Kalian v. Sanwal. 7 All 163* 
Haidar Ali v. Tamdduk , 17 I. A. 82 ; 8. 0. 18 Gal. 1. ’ 

(n) Chintaman v. Moro Lakshman* 11 Bom. 89. 

(p) Pei'tah v. Sulhao , 4 I. A. 228; 8. C. 3 Gal. 426. 


(g) See per Tnmci', L. J., Soorjeemoney v. Denobitndo, 6 M. J. A. 550 ; 8, C. 
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words of inheritance, or with words imperfectly describing 
an estate of inheritance, will pass the entire estate of the 
testator, unless a contrary intention appears from the con- 
text (r). On the other hand, stronger words, and a more 
evident intention, would be required to pass an absolute 
estate, where the bequest was to a woman, and especially 
where it would operate to the prejudice of the testator's 
issue (s). But although every effort will be made to carry 
out the wishes of the testator, where they are ascertain- 
able and legal, the Court cannot make a new will for 

them. Therefore, a will must fail if its terms are so where vogue, or 
. ..... ... . illegal, 

vaguely expressed that it is impossible to ascertain what 

are the testator's objects (t). And if the intention of the 
testator is obviously to do something that is illegal, the 
Court will not put a non-natural construction upon his 
language, so as to turn an illegal into a legal arrange- 
ment ( u ). The result, of course, will be an intestacy as to 
so much of the property as has been ineffectually disposed 
of, and the residue will go to the heir-at-law, however posi- 

•if 

tive the expression of the testator's wish may have been 
that he should not take. The estate must go to somebody, 
and there is no one to whom it can go except the heir-at- 
law. As Peacock , C. J., said in the Tagore ease, “ A mere- 


4 Suth. (l\ C.) 114; per id. Kingadown , JJhoobum Aleyev v, Uam Kuthvre, 10 
M. 1. A. 80S; 8. C. 3 Suth. (l\ C.) 15; Lakstunibai v. o'c input, 4 Bom. H. 0. 
(O. 0. J.) 1 51 j Lallubai v. Mankuvarbui , 2 Bom. 4U8. 

(r) Pet WUles, J., Tagore v. Tagore, i) B. L. R. 3515; S C 18 Suth. 351); 
Surautty v. Poorno, 4 Suth. 65; Broughton v. Pogotn 12 B. L. R. 74 ; b. C. 
19 Suth, 181; Vulltibhdas v. Thucker Gordhundan , 14 Bom. 300. Suceeasiou 
Act X of 1805, $ 82, 

(#) Habutty v. Bibchunder , 6 M. I. A. 1 ; Lukiice v. Gokool , 13 M. J. A. 209 ; 
S. C. 3 B. L, R. (P. C.) 57; S. U. 12 Suth. (P. C.}4 7 ; ShurnnhiU v. Shmuuk. 
ram , 2 1. A. 7, 14 ; 8. C. 14 B. L. R, 220 ; Bhagbutti v. Chowdry , 2 J . A. 256 j 
b. U. 24 Suth, 108; Lakshmibai v. Minimi, II Bom. 09; ajfd . p. 673; Pro - 
sunno v. Tarrucknath , 10 B. L. R. 207 ; 8. C. Sub nomine, Tarncknath v. 
Prosono, 19 8uth. 48 ; Kolia ny v. Luchmae, 24 8uth. 895 ; Jeeivun v. Mt . Sona t 

1 P. 66 ; Punchoamoiuy v. Troyluckno, 10 Cal. 342, 

(fj Sandial v. Maitland, Fuitou, 475. Sec Kumar a Atsima v. Kumara Krishna, 

2 B. li. R. (O. C- J.) 38; Tagore v. Toy ore, 4 B. L* R. (O. C. J.) 198; Jarman* s 
Estate, 8 Ch. L). 684. 

(u) Tagore v. Tagore, 9 B. L R. 40/ ; S. C. 18 Suth, 359 ; per Lord Selbome, 

5 App. Ca. p. 719. See as to tbe proper interpretation to be put upon will#* 
where queatious of remoteueau ariee, Arumugam v. Ammi Ammall , 1 Mad. H. 
0. 400; Bramamayi v. Jages, 8 B. L. R. 400; Soudaminey v. Jogeth, 2 Cal. 
262 j Kherodomoney v, Doorgamoney, 4 Cal. 455 } Ham Lall Sett y, Kauai Lai* 
12 Cal. 663, ante, § 856. 
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expression in a will that the heir-at-law shall not take any 
part of the testators estate is not sufficient to disinherit 
him, without a valid gift of the estate to some one else. He 
will take by descent, and by his right of inheritance, what- 
ever is not validly disposed of by the will, and given to 
some other person” (r). On the other hand, it is not 
necessary that a will should contain an express declaration 
of a testator’s desire or intention to disinherit his heirs, if 
there is an actual ftnd complete gift to some other person 
capable of taking under it (tv). 

A devise which cannot take effect at all is as if it had 
never been made. Consequently the property devised passes 
to the heir, The rule of the English Common law that an 
undisposed of residue vests in the executor beneficially, 
does not apply in case of a Hindu will (#). The case of a 
devise to a class of persons, which fails as to some, has 
already been discussed (§§ 354 — 356). Where a testator 
leaves a legacy absolutely as regards his estate, but restricts 
the mode of the legatee’s enjoyment to secure certain 
objects for the benefit of the legatee, if the objects fail, the 
absolute gift prevails ( y ). 

§ 389. As possession under a devise is not necessary to 
its validity, so neither is it necessary that the legatee should 
be capable of assenting to it. Therefore, a bequest in favour 
of an idiot or an infant will be valid. And so it will be 
in any other case, although the legatee would have been 
incapable of inheriting from some personal disability (z). 

§ 390. Under the combined operation of the Hindu Wills 
Act (XXI of 1870) § 2, and the Probate and Administration 


(v) 4 B. h. It (O. C. J.) J67 ; S. C, on appeal, 9 B. L. R. 402 ; 8. C. IS 8uth. 
359; Promotho v. Rudhika t 14 B. L. R. 1/5; Lallubhai v. AJankuvarbai, 
2 Born. 4SS. 

(w) I'rossunno v. Tarruchiath , 10 B. L. R. 267 ; S, C- 10 Suth. 48, dis- 
approving of Rooploll v. Mohima , id. 271 « note. 

(x) Ante, § 386 Lallubhai v. Afankuvarbai , 2 Boro. 388. 

(y) Administrator* General oj Bengal v, Apaar , 3 Cal, 653. 

(») Kooldebnarain v. ASt. Wooma , Marab, 867- 
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Ajot (V of 1881) § 154, numerous emotions of the Indian 
Succession Act (X of 1865) (a), are extended to all wills 
and codicils made by any Hindu, Jain, Sikh or Buddhist, 
on or after the 1st day of September 1870, within the terri- 
tories subject to the Lieutenant-Governor of Bengal, or the 
local limits of the ordinary original civil jurisdiction of the 
High Courts at Madras and Bombay, and to all such wills 
and codicils made outside those territories and limits, so far 
m relates to immovable property situate within such terri- 
tories or limits. The primary result is to abolish all forms 
of wills except those written and attested as prescribed by 
the Succession Act. To guard against the dangers which 
might arise from the application to persons under one law 
of a complicated series of provisions intended for persons 
governed by a wholly different law, § 3 provides that 
nothing in the Act shall authorise a testator to bequeath 8avingokns«. 
property which lie could not have alienated inter vivos , or to 
deprive any persons of any right of maintenance of which, 
but for § 2 of the Act, he could not deprive them by will, or 
shall affect any law of adoption or intestate succession, or 
shall authorise any Hindu, &c., to create in property any 
interest which he could not have created before the first of 
September 1870. Under this last clause it lias been held 
that notwithstanding the express words of § 99 of the 
Succession Act, which is one of those extended by the 
Wills Act, a Hindu cannot make a bequest to a person 
unborn at the death, but born between that date and the 
termination of a previous estate after which his interest is 
to take effect (£/). 


(a) The sections bo extended are the following: 40, 49, capacity to make, 
revoke or alter a will ; 48, effect of fraud, Ac. ; 00, 51, mode of execution : 57 — 
60, or revocation or revival ; 55, witness not disqualified by interest ; 61— -67, 
62, 88, 85, 88—98, construction of will ; 99—108, void bequest# ; 106—108, vett- 
ing of legacies ; 100, 1 10, onerous ; 111, 112, contingent; and 113 — 124, con- 
ditional bequests; 125 — 127, bequests with directions as to application or 
enjoyment ; 128, bequests to executor ; 129 — 136, specific ; and 137. 338, demon- 
strative legacies ; 139—153, ademption j 154—157, liabilities attaching to lega- 
cies ; 158, general bequests; 159, bequests of interest or produce; and 100— 
163, of annuities; 164 — 166, legacies to creditors or portioners; 107—177, 
election ; 187, necessity of probate for executor or legatee. Bee also as to the 
Registration and Deposit o i Wills Act 111 of 1877» § 40—40. 

(?) Alangamonjori v. Sonamoni , 8 Oal, 68 7- 
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Act I of 1869, § 13 also contains a provision requiring 
wills made by taluqdars in Ondh in certain cases to be 
executed and attested three months before the death of the 
testator and registered within one month after execution (c). 

§ 391. The Probate and Administration Act (V of 1881) 
applies to all Hindus (d) and persona exempted tinder 
§ 382 of the Succession Act, no matter when they died, but 
does not render invalid any transfer of property duly made 
before the 1st of April 1881 ; but, except in cases to which 
the Hindu Wills Act applies, no Court beyond the limits of 
the towns of Calcutta, Madras and Bombay, and the terri- 
tories of British Burmah shall receive applications for 
probate or letters of administration unless authorised by the 
Local Government with the sanction of the Governor- 
General. By § 149 it is provided that nothing in the Act 
shall validate any testamentary disposition which would 
otherwise have been invalid ; invalidate any sucli disposi- 
tion which would otherwise have been valid ; deprive any 
person of any right of maintenance to which he would 
otherwise have been entitled ; or affect the Administrator- 
General of Bengal, Madras or Bombay. 

§ 392. Previous to the Hindu Wills Act, it was held that 
the executors of a Hindu did not, in the character merely of 
executors, take any estate properly so called, in the property 
of the deceased ; — or in other words, that the mere nomi- 
nation of executors, though followed by probate, did not of 
itself confer any estate ou the executor, further than the 
estate he might have by the express words of the will, or as 
heir of the testator. The grant of probate or letters of 
administration to a Hindu took effect only for the purpose 
of recovering debts and securing debtors paying the same, 
except so far as was otherwise provided by Act XXYII 


(c) See oe to this section Ajudhia Bukeh v. Mt. Ruktnin Kuar , 11 1. A. 1 ; 
tiaji Abdul v. Mumhi Amir Haidar , 11 I. A. 121 ; Act X of 1865. 

(d) This term includes Jains. Bachebi v. Makhan * 8 AU. 55. 
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of 1860 (e), The Hindu Wills Act incorporated § 179 of 
Act X of 1865 which provided that “the executor or 
administrator, as the case may be, of a deceased person, is» 
his legal representative for all purposes, and all the pro* 
perty of the deceased vests in him.” Also § 187 which 
provides that no right as executor or legatee can be estab- 
lished in any Court of Justice unless probate or letters of 
administration shall have been granted (/). The Act V 
of 1881 repeals § 179 as part of Act XXI of 1870 but re- 
enacts it as part of itself. The result is that in all cases 
coming within the Hindu Wills Act or the Probate Act, 
the executor or administrator as such is the legal repre- 
sentative of the deceased, and statutory owner of his 
property, except such as would otherwise have passed by 
survivorship to some other person (</). 


(e) 8haik Monaa v, Sheik Kssa, 8 Bom. 241, p. 252; Ardesir v. Hirabai , ibid. 
474, p. 471> ; Jjfillubhni v. Mankurerbai , 2 Bom., p. 40f>. 

if) Tbi* section not. incorporated in Act V of 1881. Therefore »w regards 
Hindu Wills prior to Ut September 1870 though probate may be granted, it ia 
not necessary. Krishna Kinkur v. Panc.hnram , 17 Cal. 272. Probate can not be 
refused on the ground Unit the will is illegal or void, fformusji v. Dhanbaiji , 
12 Bom. 101. 

i<l) Act V of 1881, § 4. Ah to whether a creditor can apply for revocation of 
probate, see Nilmnni v. Umnnnth , 10 1. A. 80. Ah to wills made before 1st 
September 18/0, tee Krishna Kinkur v. Uni Mohun , 14 Cal. 87* 



CHAPTER XII. 

RELIGIOUS ANI> CHARITABLE ENDOWMENTS. 

§ 893. Gifts for religious and charitable purposes were 
naturally favoured by the Brahmans, as they are every- 
where by the priestly class. Sancha lays down the general 
principle that “ wealth was conferred for the sake of 
defraying sacrifices” (a). Gifts for religious purposes are 
made by Katyayana an exception to the rule that gifts are 
void when made by a man who is afflicted with disease 
and the like, and he says that if the donor dies without 
giving effect to his intention, his son shall be com- 
pelled to deliver it (b). This is an exception to the rule 
that a gift is invalid without delivery of possession. The 
Bengal pandits state that this principle applies even 
against a son under the Mitakshara law, though his assent 
would be indispensable if the gift was for a secular object; 
they seem, however, to limit the application of the rule to 
a gift of a small portion of the land (c). Similarly in the 
N.-W. Provinces the Court affirmed the right of a father, 
even without his son's consent, to make a permanent 
alienation of part of the ancestral property as provision for 
a family idol, provided the grant was made bond fide , and 
not with an intention to injure the son ( d ). In Western 
India grants of this nature have been held valid; even 
when made by a widow, of land which descended to her 
from her husband, and to the prejudice of her husband's 


(«) S Dig. 484. 

(6) 2 Dig. 96. 8eeMana, ix. 328 ; Vvana, 2 Dig. 189 ; Mitakshnra, i. 1, § 27, 32. 
(c) See fatwah, Qopal Chand v. Boon Kunwar y 5 8. D. 24 (29) ; Mitakshara. 
i. 1, § 28. 

(cl) Raghunath y. Qobind , 8 All. 76* 
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male heirs (a). And so a grant by a man to his family 
priests, to take effect after the life estate of his widow, 
was decided to be good (/). 

§ 394. The principle that such gifts can be enforced 
against the donor’s heirs, would naturally slide into a prac- 
tice of making them by will (§ 868). It is probable that Effected by will. 

as Brahmanical acuteness favoured family partition as a 
means of multiplying family ceremonies, so it fostered the 
testamentary power as a mode of directing property to 
religious uses, at a time when the owner was becoming 
indifferent to its secular application. Many of the wills held 
valid m the Supreme Court of Calcutta have been remark- 
able for the largo amounts they disposed of for religious 
purposes (</). In one case arising out of ( rokulchunder 
Corformah’s will, where practically the whole property had 
been assigned for the use of an idol, the Court declared 
the will proved, but wholly inoperative, except as regard a 
a legacy to the stepmother of the testator (/<). Sir F, Mae- 
Naghten suggests that the will might properly have been 
cancelled, as, upon its face, the production of a madman. 

No reason can be offered why such a will should be set 
aside in Bengal, merely because the whole property was 
devoted to religious objects. In the case of RadhahuUubh 
Tagore v. Gojwmohun Tagore , which was decided in Cal- 
cutta the very next year (1811), the right of a Hindu so to 
apply the whole of his property, seems to have been 
admitted (/). 

5 395. The English law, which forbids bequests for Superstitious 
. . , 1 linen not for- 

superstitious uses, does not apply to grants ot this character bidden, 


(id Jugjetimn v. Deasunkur, 1 Bor. 804 [486] ; K up nor ? Revnhram, ib. 405 
[448]; bnfc see Umbnahunker y. Toaljaram , t Bor. 400 [44*2] ; Mnftalukmee r, 
fTripn*hookuli 2 Bor. 510 [557] ; Ramanund v, Rambu^m, 2 M. Dig. futwah, 
at p. 117. See too, post, § 580. 

(/) Keahoor v. Mt. Ramkonnwar, 2 Bor. 814 [34*5.] 

($) F. Mac?*?. 828, 881, 886—847, 840, 850, 871 ; Ramtonon v. Ramgtypal, 1 
Rn, 245. Tbe tame thing was remarked by Sir Thomaa Rtrcuige ns a feature 
in the wills made by Hindu* in Madras. 2 Stm. H. L. 458. 

(M F. MacN. 820, App. 58. (*) F. MaoN, 885. 
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iu India, even in the Presidency Towns (h), and such grants 
have been repeatedly enforced by the Privy Council ( l ). 
Nor are they invalid for transgressing against the rule 
which forbids the creation of perpetuities. "It being 
assumed to be a principle of Hindu law that a gift can be 
made to an idol, which is a caput mcniunm , and incapable 
of alienating, you cannot break in upon that principle by 
engrafting upon it the English law of perpetuities” (m). In 
fact both the cases in which the Bengal High Court in 1869 
set aside the will as creating secular estates of a perpetual 
nature, contained devises of an equally perpetual nature in 
favour of idols, which were supported (//). But where a 
will, under the form of a devise for religious purposes, 
really gives the beneficial interest to the devisees, subject 
merely to a trust for the performance of the religious pur- 
poses, it will be governed by the ordinary Hindu law. Any 
provisions for perpetual descent, and for restraining alien- 
ation, will, therefore, be void. The result will be to set 
aside the will, as regards the descent of the property, leaving 
the heirs-at-law liable to keep up the idols, and defray the 
proper expenses of the worship (o). A fortiori will this 
rule apply, where the estate created is in its nature secular, 
though the motive for creating it is religions (p). 

§ 396. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religious purpose, or 
to impose upon the holder of the lands a trust to defray 


{k) Das Merc vs v. Cones , 2 Hyde, 65 ; Andrews v. Joakim t 2 B.L.R, (O.O.J.) 
148 ; Judah v. Jvdah, 5 B. L. R. 433; Khusatchund v. Mahadevgiri, 12 Bom. 
H. (J. 214. ’ Rapa Jagshet v. Krishnaji, 9 B«mi. 169. 

( l ) Uamtonoo v. Ramqopal, 1 Kn. 245 ; J inrun v. Shah Knbevrood-deen % 

M. I. A. 390; 8. C. € Suth. (P. C.)3; Sonatun Bysack v. JugguUoondree , 

M. 1. A. 66 ; Jugqutmohini v. Mt. Sokhee?noney , 14 M. 1. A. 289 ; S. 0. 10 B. 
L. R. 19; 8.C. 1*7 Sutli. 41. 

(m) Per Markby, J., Kumara Asema v. Kumara Krishna , 2 B. L. R, (O.C.J.) 
p. 47. See as to the application of the rule to cawe* not under Hindu Law, 
rat mu Bibi v. Advocate- General, Bombay, 6 Bom. 42 ; Litnji v. Bapujt, 11 Bom. 
441. 

(«) Tagore v. Tagore, 4 B. L, R. (0. O. J.) 103, in the P. 0., 9 B. L. R- 377 ; 
S. C. 18 Snth. 359; h’rishnaramani v. Ananda, 4 B. L. R. (O. O. J.) 231 ; 
Brojosoovdery v. Luchmee Kormwnree, 15 B. L. R. (P. C.) 176 note. 

(o) Promotho v. Radhika. 14 B. L K. 175; Phate v. Damoodar , 3 Bom. 84. 
tj>) Ananffca v, tfaqamuthv, 4 Mnd. 200- 
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the expenses of the worship (q). Sometimes the donor is 
himself the trustee. Such a trust is, of course, valid, if 
perfectly created, though, being voluntary, the donor can- 
not be compelled to carry it out if he has left it imperfect (r). 
But the effect of the transaction will differ materially, 
according as the property is absolutely given for the reli- 
gious object, or merely burthened with a trust for its sup- 
port. And there will be a further difference where the 
trust is only an apparent, and not a real one, and where 
it creates no rights in any one except the holder of the 
fund (>')> 
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§ 397. The last case arises where the founder applies his Trust imperfect, 
own property to the creation of a pagoda, or any other 
religious or charitable foundation, keeping the property 
itself, and the control over it, absolutely in his own hands. 

The community may be greatly benefited by this arrange- 
ment, so long as it lasts, but its continuance is entirely at 
his own pleasure. It is like a private cluipel in a gentle- 
man's park, and the fact that the public have been per- 
mitted to resort to it, will not prevent its being closed, or 
pulled down, provided there has been no dedication of it to 
the public, ft will pass equally unencumbered to lii.s heirs, 
or to his assignees in insolvency. He may diminish the 
funds so appropriated at pleasure, or absolutely cease to 
apply them to the purpose at all (/). Jn short, the charac- 
ter of the property will remain unchanged, and its appli- 
cation will be at his own discretion. 


Another state of things arises where land or other pro- 
perty is held in beneficial ownership, subject merely to a 


Property held 
under trait. 


(q) See ftttwah in Kamila Kant v. Rata Huree, 4 8. I). IDO, '24"). Jt is said, 
however, that u trust i« not required for this purjH.we. Munohur (Jnaeeh v 
Lakhmirarn , 12 B<>m. p. 263. 0 ) Sec Lewin, Trusts, p. 61. 

<#) ,4rr. per curiam, It All. p. 22-27. 

(t) Howard v. Pettonji, Perry, O. (J. 535; Venkatachellamiah v. P. Narain* 
apah, Mad. Dec. of 1855. 104; 8. C. Mad. Dec. 1854, 100 ; Ohfunmanthatti f. 
Aieyene , Mad. Dec, of 1862, 90 ; 2 W- MncN. 103 ; Brojosoondmy v, Luchmee 
Koontcaree, in tbe P. C., 15 B. L, K. 176, (uote) ; 8. C. 20 8uth. 05 j Delroo s v, 
Nat cab Syud, 15 B. L. 167 » affirmed in P. C.3 Cal. 824; Sub nomine , Athgar 
f . thlroos. 
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trust as to part of the income, for the support of some reli- 
gious endowment. Here again the land descends and is 
alienable, aud partible (u), in the ordinary way, the only 
difference being that it passes with the charge upon it (e). 
The same rule would apply where the owner retained the 
property in himself, but granted the community or part of 
the community an easement over it for certain specified 
purposes (tv). 

The remaining case is the one first named, where the 
whole property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond what he is given 
by the express terms of the trust. He cannot encumber or 
dispose of it for his own personal benefit, nor can it be taken 
in execution for his personal debt. But he may do any act 
which is necessary or beneficial, in the same manner and to 
the same degree as would be allowable in the case of the 
manager of an infant heir. He may, within those limits, 
incur debts, mortgage and alien the property, and bind it 
by judgments properly obtained against him (j). And he 
may lease out the property in the usual manner, but he 
cannot create any other than proper derivative tenures and 
estates conformable to usage ; nor can he make a lease, or 
any other arrangement which will bind his successor, 
unless the necessity for the transaction is completely 
established (y). 


00 lium Coomar v. Jogunder, 4 Cal. 56 Swppammal v. Collector of Tanjore, 
12 Mad. 387, p. 391. 

(t?) Mahatab v. Mirdud, 5 S. D. 268 (313), approved by P. C., 15 B. L. K. p. 
178; sup. uote (t) Futtoo v. BhurnU, 10 Suth. 290 ; Basoo v. hishen , 13 Sutb. 
200; Soiiatun Bysuck v. J uggutwjondree, 8 M. 1. A. 66. Sheikh Mahomed v. 
Amarchundt 1? 1. A. 28; S. C. 17 Cal. 498. 

(tu) J aggamoni v. Nilmoyii , 9 Cal. 75. 

(<t) Frosunno v. Oolab , 2 I. A, 145 ; S. C, 14 B. L. R. 450; Konwur v. Ram* 
chunder, 4 1. A. 52 ; IS. G. 2 Cal. 34! ; Kalee Chum v. Bungshee t 15 Sutb. 839; 
Khusalchand v. Mahadevgiri, 12 Bom. H. 0.214; Fegredo v Mahomed , 16 
Sutb. 75 i .Shankar Bharati v. Venkapa Naik , 9 Horn. 422. Biahen Chand v. 
Syed Nadir , 15 1, A. 1 ; S, C. 15 Cal. 329. Jn Bombay it baa been held that 
although the rent« of a religious endowment may be alienated, the corpus of 
the property is absolutely inalienable ; Narayan v. Chintaman 3 5 Bom. 893; 
Collector of Thana v Hnri 3 6 Bom. 646. Shri Qaneshv. KBshapras t 15 Bom. 
625. This is no doubt the general rule, but see per curiam t 4 1. A., p. 62. 

(y) Hadhabullabh v. Juggutchunder t 4 S. D. 161 (192); ShibesaoureB v. 
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§ 398. The devolution of the trust, upon the death or 
default of each trustee, depends upon the terms upon which 
it was created, or the usage of each particular institution, 
where no express trust-deed exists ( 2 ) . Where nothing is 
said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit- 
ation conveys an estate of inheritance (a). The property 
passes with the office, and neither it nor the management is 
divisible among the members of the family (b). Where no 
other arrangement or usage exists, the management may 
be held in turns by the several heirs (r). Sometimes the 
constitution of the body vests the management in several, 
as representing different interests, or as a check upon each 
other, and any act which alters such a constitution would 
be invalid (d). Where the head of a religious institution is 
bound to celibacy, it is frequently the usage that he nomi- 
nates his successor by appointment during his own lifetime, 
or by will (c). Sometimes this nomination requires con- 


Mothooranafh , 13 M. I. A. 270; 8. C. 13 Sutli. (I*. 0. ; 18; Juyyettmir v. Roo dm, 
l'i Sutli. 299 ; Tahboonittm v. Koomnr , 15 Sutli. 228; Arruthx. Jnggurnath , 
18 Suth. 439 ; Mohunt Harm v. Khashee t 20 Suth. *47 1 ; Bunnanee v. Madden , 
21 Sutli. 41. Where au unlawful alienation hua beeu made V>y it trustee of a 
religioun endowment the statute of limitation logins to run tioin the appoint- 
ments of his successor. Mahomed v. Uanapati, 13 Mad. 277 ; Vedapurath v, 
Valtabha , ib, 402. 

(*) Ureedharee v Nnndkitthore , Marsh. 573; afTd., 11 M. 1. A. 428; 8. U. 

8 Suth. (P. C.) 25; Malta Uamalinyav. Pertanayagum % I J. A. 299; Janoki 
v. Oopal , 10 t. A. 32 ; 8. C. 9 Cnl. 700 ; Uetvia v. Chntar, 13 1. A. 100, 9 AU. 
1; Appasami v. Nagappa, 7 Mad. 499; Kang a char iar v. I'egna Dik*hatur i 
18 Mad. 524. 

(a) Chutter Seta's rune, 1 8. D. 180(239) ; Venkatachellamiah v. P. Narnin « 
apah. Mad. Dec. of 1853, 104. See Tagore cane, 4 B. L. H. (O. 0. J.) 182 

9 B. L*. H. ( P. C.) 395 ; S. C. 18 Suth. 359 ; per curiam , 9 Cal., p. 79. tianab* 
hai v. Shrtman Goswami , 12 Bom. 331. 

(5) Jan far v. A yi, 2 Mad. 11. C, 19, Kumarammt v. Ramalinga , Mad. Deo. 
of 1860, 261 . 

(c) Nubkiwe-n v. Hwfivchunder , 2 M.Dig. 140. See Anundmoyee v, Boy* 
kantnath y S Suth. 193; Hammond ar v. Taruck t 19 Suth. 28 ; Mitta Kunth v. 
Meerunjnny 14 B. L. H. 100; S. (J. 22 Suth. 437 ; Mancharam v. Praruihankar t 
6 Bom. 298. There is nothing to prevent a female being manager. See Moottoo 
Moenatchy v, Villmt, Mad. Dec. of 185s, 130; Joy Deb Surmah v. Huroputly t 
16 8uth. 28*2. See Husttain Beebee v. Husaain Sheriff. 4 Mad. If, C. 23) Pnn* 
jab Customs, 88; unless the actual discharge of spiritual duties is required j 
Mujavar v. Hussain, 3 Mad. 93. Special custom is necessary, Janokee v, 
Qopaul, 2 Cal. 305 ; afd., 10 I. A. 32 ; S. C. 9 Cal. 760. 

(d) Kajah Vurmak v. Ravi Vurmak , 4 1. A. 70 ; S. C. I Mad. 235. See 
Teramath t. Lakthmiy 6 Mad. 270. 

(e) Hoogly v. Kishnanund , S. D. of 1848, 233 ; Soobramaneya ▼. Aroomooga , 
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trust. 
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firmartion by the members of the religious body. Some- 
times the right of election is vested in them (/). In no case 
can the trustee sell or lease the right of management, though 
coupled with the obligation to manage in conformity with 
the trusts annexed thereto (</), nor is the right saleable in 
execution under a decree ( h). It has, however, been held 
in Bombay that there is no objection to an alienation of a 
religious office, made in favour of a person standing in the 
line of succession, and not disqualified by personal unfitness. 
Such an alienation is in fact little more than a renunciation 
of the right to hold the office ( i ). But, I imagine, that 
even in such a case, the Court might refuse to ratify the 
transaction, if it appeared to have been actuated by improper 
motives. The same rule applies to the sale of religious 
offices (fc). It has been decided in Calcutta that a private 
endowment of a family idol may be transferred to another 
family, the idol being a part of the gift and the property 
continuing to be appropriated to its benefit as before (/). 

§ 399, Unless the founder has reserved to himself some 
special powers of supervision, removal, or nomination, 
neither he nor his heirs have any greater power in this respect 
than any other person who is interested in the trust (m). 
And such powers, when reserved, mustbe strictly followed (a). 
But where the succession to the office of trustee has wholly 
failed, it has been held that the right of management reverts 


Mad. Dec. of 1858, 33 ; Greedharee v. Nundkixhore , il M. I. A. 405 ; 8. C. 
8 8utk. (P. 0.) 25; Trimbakpun v. Gangubui , II Bom. 514. 

(/) ilohunt Gopal v. Kerparam , 8. I), ol 1850, 250; Narain v. Brindabui t, 
2 S. 1). lot (192;; Gossain v. Bissea&ur, 19 SSuth. 215; Mad ho v. Kamta 
1.A11. 689. 

(g) Rajah Vurmah v. Ravi Vurmah , 4 I A. 70; S. C. 1 Mad. 235, over- 
ruling Ragunada v. Chinnappa, 4 Mud. Rev. Keg. 109 ;* Rama Varma v. Raman 
Nair, 5 Mud. 89; Kannan v. Rilahundan , 7 Mad. 337. 

(h) Varga v. Chanchul , 4 All. 81. 

(i) Sitarambhal v. Sttaram, 0 Bom. H. C. (A. C. J.) 250; Mancharam v. 
Pran$ha)ikar t 6 Bom. 298. 

( k ) Kuppa v. Dorasami , 6 Mad. 76; Xarasimnta v. Anantha , 4 Mad. 391 ; 

Juggcrnath Roy v. Fershad Burmah, 7 Suth. 266; Bubo Mieser v. Srinivas* 
5 B. L. K. 617 \ Kara y ana v. Ranga , 15 Mad, 183. ' 

(l) Khettur Chunder v. Hari Das , J7 Cal. 557. 

( m ) Teertaruppa v. Boonderajien , Mad. l)ec. of 1851, 57 ; Lutchmee v. Rook- 
maiiee, Mad. Dec. of 1857, 152 ; 2 W. MacN. 102. 

Advocate*G$neral v. Fatima , 9 Bom. H C. 19. 
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to the heirs of the founder (o) . Where no trust has been 
created, the law will vest the trust in the founder and his 
heirs, unless there has been some usage or course of dealing 
which points to a different mode of devolution (p). 

A trust for religious purposes, if once lawfully and com- 
pletely created, is of course irrevocable {q). The beneficial 
ownership cannot, under any circumstances, revert to the 
founder or his family. If any failure in the object* of the 
trusts takes place, the only suit which he can bring is to 
have the funds applied to their original purpose, or to one 
of a similar character (r). 


(o) Jai Jianni v. Chattar , 5 H L. R. 181 ; fi. 0. 13 Ruth 39(5 ; Sab nomine, 
Pn§t Koonuar v. Chuttur : Rut see Act XX of 1 8*53, (Native Religious Kndow. 
merits), Phatu v. Lhnwdar, 3 Horn. 8*1 ; Hori Jhini v. Secy of Sfttte, 5 Cal. 228. 
Ip) OoHSumee v. Human J.nlljee, IS I. A. 137 ; R. C. 17 Cal. 3. 

((f) Jwjyuttnnhini v. Sokbeemoney , 1 4 W . 1. A. 289; 8 . C. 1(1 B. L. H. 19; 
8* C. 17 Ruth. 11 *, Punjab Customs, 92. 

(r) Mohesh ('bunder v. Ktnilash, \\ Suth. 413; Peanut v. Abbott, 12 Ruth. 
182; Nit m Namin v. Ham non, 23 Ku(b. 7<> ; Atty-Uenl. v. lirodie, 4 M. 1. A. 
190; Mayor of Lyons v. Adv. deni, of Hernial, 3 1. A. 32; S. C. 20 Ruth* 1. 
See Act XX of 18(53. Pnnch cowrie v. Churn hohI all , 3 Cal. 5(58. Hrojomohu n v. 
HurroLull , a Cal. 709 ; Henmnyini v. Nobin ('band, 8 Cal. 788 ; pee »ih to suits 
by devotees or others interested in Religious trust ; Itudhubai v. Chitunajt, 
3 Bom. 27 ; Dhodphule v. (Juror, (J Horn. 122. Ah to suitH by or with the per- 
mission of the Advocate-General, sen Civil Pro. Code X of 1877, § 539 ; XI V of 
1882, § 539. Ah to Huita for the removal of the trustee on the ground of inipro- 
per conduct, hoc Mohan v. Lutchmun, (5 Cal. 11. 


Trust Irrt* 
vocable. 



CHAPTER XIII. 


BENAMI TRANSACTIONS. 

§ 400. There probably is no country in the world except 
India, where it would be necessary to write a chapter “On 
the practice of putting property into a false name.” Yet 
this is the literal explanation of a Benami transaction, and 
&uch transactions are so common as to have given rise to a 
very considerable body of decisions. Sir George Campbell 
says of the Benami system, “The most respectable man 
feels that if he has not need to cheat any one at present, 
he may some day have occasion to do so, and it is the cus- 
tom of the country. So he puts his estate in the name of 
his wife’s grandmother, under a secret trust. If he is 
pressed by creditors or by opposing suitors, it is not his. 
If his wife’s grandmother plays him false, he brings a suit 
to declare the trust” (a). In many cases, however, the 
object of masking the real ownership was not to prepare the 
means of future fraud, but to avoid personal annoyance and 
oppression by providing an ostensible owner who might 
appear in Court, and before the Government officials, to 
represent the estate. In some instances the practice can 
only be accounted for by that mysterious desire which 
exists in the native mind, to make every transaction seem 
different from what it really is. Whatever be the origin 
of it, the custom of vesting property in a fictitious owner, 
known as the Benamidar, has been long since recognized 
by the Courts of India, and by the Privy Council. Even 
the familiar principle that a tenant cannot dispute his land- 
lord’s title has been made to yield to its influence. A tenant, 


(a) Systems of Land Tenure* 181. 
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when sued for rent due to his lessor, has been allowed to 
prove that the person from whom, nominally, he accepted Tanano^no 
a lease, was only a Benamidar for a third person, to whom 
the rent was really duo (h) . And conversely, where a land- 
lord had accepted rent continuously from persons in whose 
name a lease had been taken for tho benefit of their hus- 
bands, when tho Benamidars were unable to pay, he was 
allowed to sue the persons really interested in the lease (c). 

§ 401. Of course, the law of Bonami is in no sense a Principles of 

branch of Hindu law. It is merely a deduction from the 

% 

well-known principle of equity, that where there is a. pur- 
chase by A. in the name of Ik, there is a resulting trust of the 
whole to A.; and that where there is a voluntary convey- 
ance by A. to B,, and no trust is declared, or only a trust 
as to part, there is a similar resulting trust in favour of the 
grantor as to the whole, or as to the residue, as the ease 
may be, unless it can be made out that an actual gift was 
intended (d). In the English Courts an exception is made 
to this rule, where the person in whose name the convey- 
ance is taken or made is a child of the real owner, when 
the transaction is presumed to have; been made by way of 
advancement, to Him. But this exception lias not been 
admitted in India. There tho rule is well established, that 
in all cases of asserted Bonami the true criterion is to ascer- 
tain from whose funds the purchase-money proceeded. 

Whether the nominal owner be a child or a stranger, a 
purchase made with the money of another is pr'nna facie, 
assumed to be made for the benefit of that other (c). It 
has been suggested, that where a conveyance was taken by 
a Hindu in the name of a daughter, the probability that 
it was intended as an advancement would be much stronger 


(6) Donzelle v. Klamath, 7 B. L. R. 720 j S. 0. 16 Suth. 186. 

(c) Bebnathv. Gudadhur , IS Bath. 132. 

<<*) !*/» Standing v. Botvrivg, 31 Ch. D. 282. Act It of 

1882, § 81, 82 ^TruwtAj. 

<;) O^Pfebrist v. Oungapermud, 6M. I. A. 53 ; Monhie Sayyud v. lit. Beb*e t 

lo* V I A ^ ^yth. (P. C.) 1 ; Big»eH*ur v. Ituchmenmr, 6 1. A. 

233 ; 8. C. 5 O, h. R, 477 ; Naginbhai v. Abdulla , 6 Bom. 717 : Aahabai v. ffaji 
9 Bom. 115. 
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trict proof. 


than if it were taken in the name of a son ; “ for in a 
Hindu joint-family the son’s holdings would always remain 
part of the common stock, whereas the daughters would, 
pn their marriage, necessarily be separated ” (/). But the 
existence of any distinction of this sort was denied in a 
much later case by Mr. Justice Mitter. He said, “ So far 
as the ordinary and usual course of things is concerned, the 
practice of making benarni purchases in the names of female 
members of joint undivided Hindu families is just as much 
rife in this country, as that of making such purchases in the 
names of male members ” (y). It has been lately held that, 
in the absence of evidence as to the origin of the purchase 
money, there is no presumption either way as to whether 
property purchased in the name of a Hindu wife was her 
husband’s property or her own (h). But, I imagine, it 
could hardly be said there was an absence of evidence as 
to the origin of the purchase money, unless thero was evi- 
dence that both wife and husband possessed funds from 
which the purchase might have been made. The decision 
was reversed upon the evidence by the Privy Council, 
which found that the purchase was Benarni (/). 

Of course, the assertion that a transaction is not really 
what it professes to be, is one that will be regarded by the 
Courts with great suspicion, and must be strictly made out 
b y evidence (k). But when the origin of the purchase- 
money is once made out, the subsequent acts done in the 
name of the nominal owner will be explained by reference 
to the real nature of the transaction. The same motive 


(/) Obhoy Churn v. Punchanun, Marsh. 504. 

( 57 ) Chunder Nath v. Kristo , 15 Suth. 357; Nobin Chunder v. Dokhobala. 
10 Cal. 086. 

(h) Choivdrani v. Tariny , 8 Cal. 545 ; disapproving of Bindoo v. Pearee , 6 
Suth. 312 ; Naroyana v. Krishna, S Mad. 214. 

(0 Dharani Kant v. Krista Kumari , 13 I. A. 70; S. O. 13 Cal. 181 ; of. Mfc. 
Thakro v. Oanga Pershad , 15 I. A. 29; S. 0 . 10 All. 197. 

(fr) Sreemanchunder v. Qopaulchunder , 11 M. 1. A. 28; S. C.7 Suth. (P. C.) 
10; Asimut v. Hurdwaree , 13 M. I. A. 395 ; S. C. 14 Suth. (P. C.) 14 ; Faez 
Bukfth v. Fukeeroadeen , 14 M. I. A. 234 ; S. C. 9 B. L. R 456 ; Union Pershad 
v, Gfandharp Singh , 14 I. A. 127 ; S. C. 15 Cal. 20. Or»l evidence ia sufficient, 
Palaniyoppa v . Arumugam , 2 Mad. H. C. 20 ; Taramonee v. Shibnath , 6 Suth. 
191 ; JCwntmi v. Srinivasa, 11 Mad. 213. 
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which dictated an ostensible ownership, would naturally 
dictate an apparent course of dealing in accordance with 
such ownership (/). 


§ 402. Where a transaction is once made out to be 
Benami, the Courts of India, which are bound to decide 
according to equity and good conscience, will deal with it 
in the same maimer as it would be treated by an English 
Court of Equity ( m ) . The principle is that effect will bo 
given to the real and not to the nominal title, unless the 
result of doing so would be to violate the provisions of a 

statute, or to work a fraud upon innocent persons. For 

► 

instance, the real may sue the ostensible owner to establish 
his title, or to recover possession (n ) ; and conversely, if the 
benamidar attempts to enforce his apparent title against 
the beneficial owner, the latter may establish the real nature 
of the transaction by way of defence (<>). Similarly, credi- 
tors who are enforcing their claims against Die property of 
the real owner, will have exactly the same rights against 
his property held benaini as if it were in his real name (y>) ; 
and conversely, if they seize this estate in execution of a 
decree against the benamidar, the real owner will be entitled 
to set aside the execution (y) . On the other hand, there 
are various statutes which provide that in sales under a 
decree of Court, or for arrears of revenue, the certified pur- 
chaser shall be conclusively deemed to be the real purchaser, 
and shall not be liable to be ousted on the ground that his 
purchase was really made on behalf of another (r). Such 
acts, of course, bar the equitable jurisdiction of the Courts, 


(l) Beebee Nyamut v. Fuzl H ossein , S. D. ot 1851*, 150: Ilohee v* DinduaL 
21 Siith. 257. 

{ m ) Kxparte Kahundas , 5 Horn. 154. 

(n) Tkukrain v. Government, 14 M. J. A. 112. 

(o) Ramunuyra v. Maharundar , in tin; l\ C., 12 B. L. R. 433. 

<y) Muaadee v. Aleerza, 6 M. 1. A. 27 ; liemangince v. Jogendro , 12 Sufcb. 
235 ; Gopi v. Markande t 3 Bom. 30; Abdool Hue v. Alt r Mahomed, 11 1. A loi 
8. 0. 10 Cal. 616. 

(q) Tara Soonduree v. Oojul, 14 Suth. Ill, 

(r) Bee Act VI II of 1850, § 260 (Old Civil Procedure Code} : Xof 1877. 5317 
(Ditto) j Act XIV of 1882, § 317 (New Civil Procedure Code) ; Act I of 1S45, 
f 21 ( Bengal— Revenue Bale); Act XI of 1850, g 36 (Bengal— Zemindar? 
Revenue Sale)* 

62 in. 
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but they will be strictly construed. Therefore if the real 
owner is actually and honestly in possession* and the be- 
namidar attempts to oust him by virtue of his nominal title, 
the statute will not prevent the Courts from recognizing 
the unreal character of his claim (#) . And a purchase made 
by the manager of a Hindu family in his own name, as is 
usual, would not be considered as coming within the mean- 
ing of such statutes (/). It has also been held that these 
provisions are only intended to prevent the real owner dis- 
puting the title of the certified purchaser, and that they do 
not preclude a third party from enforcing a claim against 
the true owner in respect of the property purchased as 
benami (u). 

?raud on third § 403. Even independently of statute, the Courts will 
>artieB. no £ eri f orCG the eights 0 f a real owner where they would 

operate to defraud innocent persons. One familiar instance 
occurs, where the benamidar has sold or mortgaged the 
property of which he is the ostensible owner, for value, to 
persons who had no knowledge that ho was not the real 
owner. In such a case the Judicial Committee said, “It 
is a principle of natural equity, which must be of universal 
application, that where one man allows another to hold him- 
self out as tiie owner of an estate, and a third person pur- 
chases it for value from the apparent owner in the belief 
that he is the real owner, the man who so allows the other 
to hold himself out shall not be permitted to recover upon 
his secret title, unless he can overthrow that of the pur- 
chaser, by showing either that he had direct notice, or 
something which amounts to constructive notice of the real 
title, or that there were circumstances which ought to have 
put him upon an enquiry that, if prosecuted, would have 
led to a discovery of it” (r). But, of course, notice of the 

{&) Buhuns v. Lalla huhooree, 14 M. I. A. 496; S. C. 18 Sutb. 167 j Lokhee 
v. Kulypuddot 2 1. A. 154. 

(0 See Tundun v. Pokh Narain t 5 B. L. R. 546; 8. C. 33 Suth. 347; Bodh 
Singh v. Gunesh , in P. C. 12 B. L. R. 317 ; 8. V. 19 Suth. 856. 

(tt) Ghundra Kaminey v, Ramruiton , 12 C&l. 862, 

(v) Rnmcoomar v. McQueen> 11 B. L. R. (F. 0.) 46, at p. 52? Luchmun 
C hunder v. Kalli Churn , 19 Sutb. (P. C.) 292. See too per Phear t J., Bhugxcan 
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trust may be implied as well as express, and if a man deals 
with another who is not in possession, or who is unable to 
produce the proper documents of title, these facts may 
amount to notice which will make his transaction be subject 
to the real state of the title of the person with whom he 
deals (it). In such cases there is no deliberate intention 
on the part of the real owner to commit a fraud upon any 
one. But if he deliberately places all the means of com- 
mitting a fraud in the hands of his benamidar, Equity will 
not allow him to assert his title to the detriment of a person 
who has actually been defrauded. 


§ 404. A still stronger case is that m which property has 
been placed in a false name, for the express purpose of 
shielding it from creditors. As against them, of course, the 
transaction is wholly invalid (§ 402). But a very common 
form of proceeding is for the real owner to sue the benami- 
dar, or to resist an action by the benamidar, alleging, or the 
evidence making out, that the sale was a merely colourable 
one, made for the express purpose of defrauding creditors. 
In other words, the party admits that lio has apparently 
transferred his property to another to effect a fraud, but 
asks to have his act undone, now that the object of the 
fraud is carried out. The rule was for some time considered 
to be, that where this state of things was made out, the 
Court would invariably refuse relief, and w r ould leave the 
parties to the consequences of their own misconduct; dis- 
missing the plaint, when the suit was brought by the real 
owner to get back possession of his property (<e) y and refus- 


Frauda upon 
creditor*. 


v. Uponch , 10 Suth. 185. See numerous cases, Hackhaldnes v. Hindoo t Marsh. 
203; Obhoy v. 1‘anchanni i, ib. y 504; Rally L/ohh v. C it, bind, ib., 560 j Rennie v. 
Qunrj an arain ,3 Suth. 10 ; Nundunw Taylor, 6 Sutli. 37 ; Hrojonalh v. Koylaeh , 
0 Kuth. 503; Ridhee v. Bis* o, 24 Sutli. 70; Chunder Coo mar sr, Hurbuns 
Sahai , 16 Cal. 137 ; cf. Sarat Chunder v. Gopal Chunder , ibid. 148, where it 
waa held, that the met e fact of a benami transfer did not amount to a represent* 
fttiou which bourn! the real owner or liia heirs hb against a purchaser from the 
benamidar. 

(w) Hakeem v. Beejoy, 22 Suth. 8; Mancharji v. Kongseoo, 6 Bom. H. C. <0. 
C. J.) 59 i Imambandi r. Kumleswari , 18 1. A. 160, p. 165 ; 8. C. 14 Oul, 109. 

(«) Ramindur v Hoopnarain , 2 8. D. 118 (140) ; Roushun v. Collector of 
Mymensingh , S. D. of 1846, 120 ; Brimho v. Ram. Dohib, 8. D. of 1849, 2/6; 
Rajnarain v. Jugunnath , 8. D. of 1851, 774 1 Romm v. Jankee. 8. D. of lA&ffi! 
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in g to listen to the defence, when he set it up in opposition 
to the person whom he had invested with the legal title (y). 
And persons who take under the real owner, whether as 
heirs or as purchasers, were treated in exactly the same 
manner as he was (z ) . On the other hand, a contrary doc- 
trine was laid down in more recent cases. In the first of 
' these the plaintiff claimed registration of title as vendee of 
certain parties, whom the defendant asserted to have been 
merely benamidars for her, she being actually in possession. 
The sale by the benamidars was found to be without consider- 
ation. It appeared, however, that in a former suit, to 
which the defendant and the benamidars were all parties, 
she had maintained that the latter were the real owners. 
It was also found that the property had been placed in the 
name of the benamidars by the defendant's late husband 
for the purpose of defrauding his creditors. On these two 
grounds the Judge held that the defendant could not now 
rely on the real state of the title. The High Court of Ben- 
gal reversed his judgment on both points. On the latter 
point, Couch, C. J., said: “In many of these cases, the 
object of a benami transaction is to obtain what may be 
called a shield against a creditor; but notwithstanding this 
the parties are not precluded from showing that it was not 
intended that the property should pass by the instrument 
creating the benami, and that in truth it still remained in 
the person who professed to part with it." He then refer- 
red to English decisions, and proceeded, “ Although, no 
doubt, it is improper that transactions of this kind should 
be entered into for the purpose of defeating creditors, yet 
the real nature of the transaction is what is to be discovered, 


638 ; Bhoivanny v. Purem, S- D. of 1853, 639 ; Humsoonder v. Anundnaih , 8. 
D. of 1856, 542; Hurry iSunker v. Kali, 8uth. for 18G4, 265 ; Aloksoondry v. 
Horo, 6 Suth. 287 ; Keshub v. Vyasmotiee , 7 Suth. 118 ; per curiam , Azimui v. 
Hurdwuree^ 13 M. 1. A. 402 ; S. C, 14 Suth, (P, C.) 14 ; Sukhimani v. Mahen- 
dranath, 4 B. L. R. (P C ) 28, 29 ; S C. 13 Suth. (P. C.) 14. 

(y) Obhoychui'n v, Treelochun , 8. D. of 1859, 1639; Ham Lall v. Kishen, S. 
D. of I860, i. 436; per curiam , Ramanurga v . Mahasundur. 12 ti. L. B. 
(P C.) 438. 


(a) Luckhee v. Taramonee, 3 Suth. 92; Purikheet v, Badha Kiehen , 221 1 

Xakenath v. Doyal Kri%to , 18 Suth. 87* 
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the real rights of the parties. If the Courts were to hold 
that persons were concluded under such circumstances, 
they would be assisting in a fraud, for they would be 
giving the estate to a person when it was never intended 
that he should have it ” (a). 

§ 405. Possibly the real rule is something intermediate 
between that which was laid down broadly in this last case, 
and in those which it appears to over-rule. Where a trans- 
action is once made out to be a mere benami, it is evident 
that the benamidar absolutely disappears from the title. 
His name is simply an alia# for that of the person benefi- 
cially interested. The fact that A. has assumed the name of 
B. in order to cheat X., can be no reason whatever why a 
Court should assist or permit B. to cheat A. But if A. 
requires the help of the Court to get the estate back into his 
own possession, or to get the title into bis own name, it may 
be very material to consider whether A. has actually cheated 
X. or not. If he has done so by means of his alia *, then it 
has ceased to be a mere mask, and has become a reality. 
It may be very proper for a Court to say that it will not 
allow him to resume the individuality, which he has once 
cast off in order to defraud others. If, however, ho has not 
defrauded any* one,, there can be no reason why the Court 
should punish his intention by giving his estate away to B., 
whose roguery is even more complicated than his own. This 
appears to be the principle of the English decisions. For 
instance, persons have been allowed to recover property 
which they had assigned away in order to confer a parlia- 
mentary qualification upon a friend, who never sat in parlia- 
ment; or in order to avoid serving in the office of a sheriff, 
where they ultimately paid the fine, instead of pleading that 
they had no property in the country ; or where they had 
intended to defraud creditors, who in fact were never 


(a) Sreemutty Delia v. Bimola, 21 Suth. 422, followed Gopeenath v, Jadoo , 
2S Suth. 42 ; Bykunt v. Goboollah , 24 Suth. Ml. See, too, Birj Mnhun v. Ram 
Nursing h, 4 S. D. 341, (435); Param v. Lalji, 1 All. 403. 
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injured ( b ) ; or in order to avoid the effects of a conviction 
for a felony, which the grantor supposed he had committed, 
but which in fact he had not, and could not have com- 
mitted (c). But where the fraudulent or illegal purpose 
has actually been effected by means of the colourable grant, 
then the maxim applies, “ In pari delicto potior e*t conditio 
posMenti The Court will help neither party. “ Let the 
estate lie where it falls” (d). But it was suggested by Lord 
Eldon that perhaps this rule would not be enforced in case 
of one who claimed under the settlor, but was himself not 
a party to the illegality or fraud (c). And in order to enable 
the grantee to retain the property, he must expressly set up 
the illegality of the object, and admit that lie is holding 
for a different purpose from that for which he took the 
property (/) . Even when the case is one in which the Court 
would not have relieved as matters stood originally, if 
fresh dealings have taken place between the real owner and 
the benamidar inconsistent with the ostensible character of 
the transaction, the former may be precluded from relying 
on his apparent title (//). 

§ 406. Even before the recent decisions, it was held in 
Bengal that there was nothing to prevent a man enforcing 
his rights against a benamidar, where he had made a new 
purchase, taking the conveyance in the name of a stranger, 
even though he had done so for the purpose of preventing 
the property from being seized by creditors. The Court, 
after referring to the cases already cited, said, “ In this case 
the plaintiff does not seek to render void an act done by him 


(fe) Birch v. Blagrave, Amb. 264 ; Cottington v. Fletcher , 2 Atk. 156 ; Plata - 
mone v. Staple , G. Coop. 250 ; Young v. Peachey, 2 Atk. 254; Somes v. Hughes , 
L. R. 9 Eq. 475 ; per Lord Westbury , Tennent v. Tennent , L. R. 2 Sc. & D, 9 ; 
Cecil v. Butcher , 2 Jac. W- 565. 

tc) Davies v. Otty, 35 Beav. 208; Manning v. Gill, L. R. 13 Eq. 485. See 
Great Berlin Steamboat Co. % 26 Oh. L>. 616. 

(d) Duke of Bedford v. Coke , 2 Ves. Sen. 116 ; Muckleston v. Broivn, 6 Ves. 
68 ; Chaplin v. Chaplin , 3 P. W. 233; Brack enbttry v. Brackenbury , 2 Jao. <fe 
W. 891 ; Doe v. Robei'ts , 2 B. & Aid. 367 ; Lewin, 93; Story, Eq. Jar, § 298. 
This seems to be the effect of the Indian Trusts Act, II of 1882, § 84 Chenvi - 
rappa v. Puttappa , 11 Bom. 708. (e) Lewin, 93 ; 6 Vea. 68. 

<, f) IJaigh v. Kaye, L. R. " Oh. 469. 

(q) Mahadaji v. Fit til Fallal, 7 Bom. 78. 
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in fraud, or, in other words, to be relieved from the effeot of 
his own fraudulent act. He simply sues to have a legal act 
enforced, an act legal in itself, though in the present instance 
done with a motive of keeping the property but of the reach 
of hie creditors ” ( h ). It may also be well to remember that 
the rules which govern benami transactions have no appli- 
cation to the case of gifts made in contemplation of insol- 
vency, and with the intention of defrauding creditors (t). 
Nor to cases in which property has been sold or handed over 
to one creditor, in order to defeat an expected execution by 
another creditor (k). If the transfer is really intended to 
operate, and is not colourable, it is not a benami transaction. 
Whether it is valid or not, depends upon other considerations. 

§ 407. Decrees are conclusive between the parties both 
as to the rights declared, and as to the character in which 
they sue. It is allowable for a third person, who was not 
on the record, to come in and show that a suit was really 
carried on for his benefit (/). Ho, it is allowable for a per- 
son who is on tho record, to show that a suit was carried 
on really against a person who was not a party to it. But 
where judgment is given in an apparently hostile suit, it is 
not allowable for either party to come in and assert that 
the tight was all a sham, and for the defendant on the 
record to show, that so far from being really a defendant 
he was the plaintiff, and that so far from judgment having 
been recovered against him, he had really recovered judg- 
ment (m). Hence as a general rule it is desirable, if not 
necessary, that the benamidar should be a party to all suits 
which affect the property of which ho is the nominal owner. 
But this is not necessary when there is no dispute as to his 
title being only apparent (h). In the absence of any evi- 


(70 Suboodra v. Bihromadit , S. D. of 1858, 543, 548. 

( i ) See Qnanabhai v. Srinavatn , 4 Mad. H. O. 84. 

( k ) Sankarappa v. Kamayya , 8 Mild. H. 0. 231 ; Pullen v. Ramalinga. 
5 Mad. H. C. 868; Tiliakchand v. Jitnmnl t 10 Bom. H. C. 206. 

( l ) Lachman v. Patniram , 1 All. 610. 

(m) Bhotoabul v.Rajendro, 13 Suth. 157 ; Chenvirappav. Puttnppn, 11 Bom. 
706 . 

<«) Kurreemonism v. Uohabut , 8. D. of 1851, 356. 
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deuce to the contrary, it is to be presumed that a suit 
brought by a benamidar has been instituted with the full 
authority of the beneficial owner, and if this is so, any 
decision come to in his presence would be as much binding 
upon the real owner, as if the suit had been brought by the 
real owner himself (o). Where, however, a suit is brought 
to establish the plaintiffs right to land and for possession, 
if it appears that he is only benamidar his suit must be 
dismissed, and it will make no difference that the real 
owner is a defendant, and gave evidence disclaimingtitle (p.) 

(a) Qopinath v. Bhuqwat , 10 Cal. 697, p. 705. 

( p ) JInri Gobind v. Akhoy Kumar , 16 Cal 864. 



CHAPTER XIV. 


MAINTENANCE. 

§ 408. The importance and extent of the right of main- 
tenance necessarily arises from the theory of an undivided 
family. Originally, no doubt, no individual member of the 
family had a right to anything but maintenance. This is 
still the law of Malabar (a), and the case is much the same 
in an ordinary Hindu family under Mitakshara law prior to 
partition (§ 268) . The head of the undivided family is bound 
to maintain its members, their wives and their children; 
to perform tlieir ceremonies, and to defray the expenses of 
their marriages (b). In other words, those who would be 
entitled to share in the bulk of the property, are entitled to 
have all tlieir necessary expenses paid out of its income. 
But the right of maintenance goes farther than this. Those 
who would be sharers, but for some personal disqualifica- 
tion, are also similarly entitled for themselves and their sous, 
for their wives, if chaste, and for tlieir daughters. As for 
instance, those who from some mental or bodily defect are 
unable to inherit (r ) ; illegitimate sons, when not entitled as 
heirs, even though the connection from which they sprung 
may have been adulterous (d) ; persons taken in adoption 
whose adoption has proved invalid, or who have been 


<a) Ante , § 220. As to the rights of the male member* of a Malabar Tar* 
waad to maintenance, see Bappan v. Makki , 6 Mad. 250; Vaivati v. Kamartin 1 
ibid . 341 ; Kunhammata v. Kunhikutti , 7 Mad. 233. Keeava v. Unikhanda, 
It Mad. 30/ ; Chandu v. Human, ib, 378 ; Chekkutfi v, Vakki , 12 Mad. 305. 

( b ) Mann, i*, § 108 ; Narada. xiii, § 2<> — 28, 33. This right it not founded on 
contract ; and, therefore, a suit for maintenance, where there i» no special con- 
tract, is not cognisable by a Email Cause Court. Bidlingwpa v, ftidava , 2 Bom. 
824; Apaji v. Oannabi % ib. 632. 

(c) Mitakshara, li. 10 j l)a?» Bbaga, v. § 10, 11 ; D, K. 8. iii. $ 7—17 ; V\ 
May., iv. 11, § i—9; W. k B. 7ol. 

(a) Mitakshara, L 12, { 3; Muttutamy v. Venkataeubha, (Yetteyapooram 
Zemindary) 2 Mad. H, 0. 288) affirmed \t M. I. A. 208 ; 8, C» 2 B. L. E« 
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deprived of their full rights by the subsequent birth of a 
legitimate son (e) . Whetlier the same privilege extended 
to outcasts and their offspring, is a point upon which the 
authorities differ (/). Since Act XXI of 1850 (Freedom 
of Religion) it has ceased to be a point of any practical 
importance. Concubines also are entitled to be main- 
tained, even though the connection with them is an adulter- 
ous one ((/) . But this liability only exists where the con- 
nection was of a permanent nature, analogous to that of 
the female slaves who in former times were recognized 
members of a man’s family (h). A fortiori the widows of 
the members of the family are so entitled, provided they 
are chaste, and so long as they lead a virtuous life (i) ; 
and the parents, including the step-mother, and mother-in- 
law ( k ). The sister, or step-sister, is entitled to main- 
tenance until her marriage, and to have her marriage 
expenses defrayed. After marriage, her maintenance is a 
charge upon her husband’s family ; but, if they are unable 
to support her, she must be provided for by the family of 
her father (/). 


(P. C.) 15 ; S. C. 11 Satl), (P. C.) Cj Chmturya v. Sahub Purhulad , 7 M. I. A. 
lb; IS. C. 4 Sutb. (P. C.) 182 ; liuhi v. Qavin4,\ bora. 97; Viraramuthi v. 
tSingaravelu, 1 Mad. 806. Kappa v. Singaravelu, 8 Mad. 825 ; Hargobind v. 
Dharatn , 6 All. 829. 

( e ) Mitnksharn, i, 11, § 28 ; Datta Chundrika, i. § 15. See ante , § 163—165. 

(/) Mitaksham, ii. 10, § 1 ; Daya Bhaga, v. § 11, 12 j D. K. S. iii. § 14—16; 
V. May., iv. 11, § 10. 

(g) Mitaksbara, ii. 1, § 28; Daya Bliaga, si. 1, § 48; V. May., iv. 8, g 5: 1 
Stra. H. L. 174; 2 W. MacN. 119; W. & B. 164; Khemkor\, Umiashankar 
10 Bom. H. C. 881 ; Vrundavandau v. Yamuna, 12 Bom. H. C. 229. 

(h) Sikki v. Yen catasamy, 8 Mad. H. C. 144. 

(t) “Let them allow a maintenance to his woman for life, provided these 
pveserve unsullied the bed of their lords. But if they behave otherwise, the 
brethren may resume that allowance" (Narada, xiii. § 26). This lext is 
said by Jimuta Vahana to apply to women actually espoused who have not 
the rank of wives, hut another passage of Narada (cited Smriti Chan- 
drika, xi. 1, § 84) is open to no such objection. “Whichever wife (pa tut) 
becomes a widow and continues virtuous, she is entitled to be provided with 
food and raiment.” See, too. Smriti Chaudriku, xi. I, § 47 ; 2 W. Mac\. 112 ; 
Mutiammul v. Kamakshy, 2 Mad. H. C. 837 ; per curiam, Sinthayee v. Thana* 
kapudayen ,4 Mad. H C. 185 ; Kery Kulituny v. Aloneeram, 13 B. L. K. 72, 88 ; 
S. 0. 19 Suth. 367, 7 1. A. p. 151. But see Honamma v. Timannabhat, 1 Bom. 
559, where it was held that subsequeut uuchastity did not deprive a widow of a 
mere starving maintenance awarded by decree, post, § 414. See too Roma Nath 
v. Rajonimoni , 17 Cal. 674. 

(k) 2 W. MacN. 118, 1 18 ; W. & B. ,234 ; per Norman, J., Khetramani v. Kashi* 
with , 2 B. L. R. (A. 0. J.) 15 ; 8. C. 10 Suth. (F. B.) 93 ; Cooppummal v. Rook* 
many, Mad. Dec. of 1855, 238. Per curiam, Savitribai v. Lummibai, 2 Bom. 597. 
CM W. MacN. U8, W. & B., 3«, 487. 
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Misbehaviour, or ex-communication from caste on the 
ground of misbehaviour, does not of itself disentitle the 
offender to maintenance (m). 

§ 409, There is some difference of opinion as to whether 
the right of maintenance is an absolute obligation, which 
attaches itself upon certain persons by virtue of their rela- 
tionship to the destitute individual, or whether it is merely 
a claim upon the property of those who hold it, by virtue of 
their possession of the property. It is stated in a text 
ascribed to Manu, that “ A mother and a father in their old 
age, a virtuous wife, and an infant son, must be maintained, 
even though doing an hundred times that which ought 
not to bo done” («■)• So the Alitakshara lays down that 
“ Where there may be no property but what has been self- 
acquired, the only persons whose maintenance out of such 
property is imperative are aged parents, wife, and minor 
children” (o). The Smriti Chandrika also expressly states 
that the obligation to maintain widows is dependent on 
taking the property of the deceased (/>). This rule is 
followed in Madras, where suits for maintenance have been 
dismissed when brought by a widow against lior brothers- 
in- law, or her father-in-law, who held no ancestral property, 
or where the only property out of which maintenance could 
be given was a salary {</). So, it has been held in Bengal that 
the widow of a separated brother is not entitled to be main- 


(ru) Putanvitil Seyan v. Putanvitil Rngamn , 4 Mud. 171 ; it. v. J larimuttu % 
ibid. 243. 

(n) 3 Dig. 406. The last clause i« cited in another chapter us meaning that 
these relations must be maintained even by crime, See par curiam , Savitrilai 
v. Luximibai , 2 Born. 597- 

(o) Mitaksbara on Subtraction of (lift, cited Stra, Man. § 209 ; Subbarayana 
v. Subbakka , 8 Mad. 236. A step sou is not bound to support his step-mother 
unless he has family property. Bai Day a v. Natha Govindlal t 9 Bom. 279 i 
Kedar Nath v. Hemangiu* t 13 Cai. 336. 

(p) Smriti Chandrika, xi. 1, § 34. “ In order to maintain the widow, the 
elder brother or any of the others above mentioned must have takeu the pro* 
perty of the deceased ; the duty of maintaining the widow being dependent on 
taking the property.” It is immaterial whether the property is movable or real. 
Kamini Dassee v. Chandra Pode, 17 Cal. 373. 

Iq) Vudda v. Fenfcwmmah, Mad. Dec. of 1868, 225 ; Comarasawmy v. Sellum . 
maul, Mad. Dec. of 1859, 5 ; Virabadrachari v. Kuppammal, i b, 265 j Brahma • 
varapu ?, Fewfcamma, ib . 272 ; Ammakannu v. Appu, U Mad. 191. See Fisa- 
latchy t. Anna$ami, 5 Mad. H. C. 150, where the point had been left undecided* 
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tained by the family of her father-in-law, and the flame 
opinion was given by the Bombay High Court, in a case 
where a deserted wife claimed maintenance from her 
husband's brothers. Their liability was stated to depend upon 
their having in their hands any of her husband's property (r). 
In a case under the Mitakshara law in Bengal, Kemp , J., 
said, u The question to be decided is, whether the father 
and son were joint in estate, and whether any joint estate 
was left which was burthened with the payment of proper 
maintenance to the plaintiff, the defendant's daughter- 
in-law" (#) . The question was recently examined with great 
fulness and care by the Courts of the North-West Provinces 
and of Bengal. In the former the widow of a deceased mem- 
ber of a joint family claimed maintenance from her father- 
in-law and brothers-in-law. There was admittedly joint 
ancestral property, but it was contended that the widow 
could only be maintained out of her husband's property, 
and that he left none, his interest in it passing to his copar- 
ceners, The Court affirmed her claim. They rested it on 
the ground that the share which her husband had in the 
property had passed to the defendants, that she could not 
be in a worse position than the wife of a disqualified heir, 
who would be admittedly entitled to maintenance ; that she 
might be looked upon as one who, though interested in the 
property, was disqualified from inheriting it by sex; and 
that where her husband had an interest in property, out of 
which Bhe would be maintained during his life, the obligation 
to maintain her out of that property continued after his death, 
whether it passed by inheritance or by survivorship (£). 
It will be observed that it was assumed that there would 
have been no such obligation if there had been no joint 
property, or if it had not passed into the hands of the 
defendants, and the judgments relied much on the passage 
in the Smriti Chandrika (xi. 1, § 34), in which this rule it 


{t) Kmiulmoney v. Bodkmraiiii 2 W. MacN. 119; Ramabai r* Tnra&iZ 
0 Bom. H, C. 288. 

<a) ffema Kooeree v. Ajoodhya, 24 Both. 474, 

(t) Lalti Knar y, Qanga t 7 N**W, 
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laid down. The principle that a widow of a son has no 
legal claim for maintenance against the separate or self- 
acquired property of her father-in-law was affirmed by a 
Pull Bench of the Allahabad High Court, They held, 
however, that the father-in-law was under a moral obli- 
gation to provide for the widow out of this property, and 
that when, upon his death, the property devolved upon his 
other sons they came under a legal obligation to carry out 
this moral obligation, and could be compelled to do so (w). 


§ 410, The Bengal decision was given on appeal from a Not ©a titled to 
judgment of a Full Bench under the following circum- Inowinc©^ 
stances (r) : The plaintiff was the widow of the defendant’s 
son, There was no joint family property, and the son left 
no property of his own. The only property possessed by 
the father-in-law was a monthly pension. After her hus- 
band’s death, the widow went to reside in her own father’s 
house. This suit was brought by her to have a fixed money 
payment made to her. It was admitted that the defendant 
was willing to support her in his own house, and that she 
had not been driven from his house by any ill-treatment. It 
was held by eleven out of thirteen Judges (dls, s\ Loch and 
Kemp, JJ.) that her claim could not be supported. For the 
purpose of this ruling, however, it was not necessary to 
decide whether the father-in-law was under an obligation 
to give his daughter-in-law lodging, food and raiment. It 
was only necessary to decide that where she practically 
refused to accept these, she was not entitled to a fixed 
monthly allowance. It was admitted by all the Judges where no 
that where a person took property, either by inheritance propert ** 
or survivorship, he would be legally bound to maintain 
those whose maintenance was a charge upon it in the hands 
of the last holder. But where there was no such property, 

Peacock, C. J., Macpherson, Bay ley, Glover, JJ., were of Whether main, 
opinion that there was no legal obligation whatever to dow^pSnS?* 


, W Nand Ram, 11 All. 194. This case wng approved and followed 

by the High Court of Bengal, Kamxni Dassee v. Chandra Pode t 17 Cai. 873. 

(*>) khotramamv Kashtnath 2B . L.B. (A.O. J.)15; 8,0.10 Sath. (F.B.) 
89 ; Ramcoomar v. Tchamoyt, 6 Cal. 86, ' ' 
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maintain the daughter at law, and that the precepts which 
seemed to enjoin upon relations the duty of maintaining the 
widows of deceased members were of merely moral obli- 
gation. On the other hand, several of the other Judges 
stated that they offered no opinion as to the right of a 
dependent widow to receive necessary subsistence in the 
house of the head of the family. If he allowed her to 
continue in his house as a member of the family, and if she 
were an infant, or otherwise unable to maintain herself, it 
was intimated by Norman, J., that such a state of things 
would carry with it a legal obligation on the part of the 
father-in-law, who had taken upon himself the care of her 
person, and the charge of entertaining her as a member of 
his family, and on whose protection she w T as dependent, to 
provide her with food and the actual necessaries of life. 
But the Civil Courts would have no jurisdiction to interfere 
with his discretion in determining the manner in which this 
obligation should be discharged (tr). 

§ 411. In Bombay, it was formerly laid down that where 
a widow of one of the near members of the family, such as 
a father, son, or brother, is actually destitute, she has a 
legal right to be maintained by the other members, even 
though they were separated from her late husband, and 
possess no assets upon which he or she ever had a claim (#). 
These cases were, however, examined and over-ruled in a 
later decision, in which a widow, who was living apart from 
her husband's family, sued his paternal uncle, the nearest 
surviving male relation of her husband, for a money allow- 
ance as maintenance. The Court, after an exhaustive review 
of the whole law upon the subject, held that the suit must 
fail for two reasons, either of which would be fatal to her 
claim; first, that the defendant was separated in estate 
from the plaintiff's husband at the time of his death ; and 


( w ) 2 B. L. R. (A. C. J.) p. 48; 8. C. 10 Bath. (P. B ), p. 05, 

(as) Baee v, Lukmeedass , 1 Bom. H. 0. 13; Chandrabhaqabai v. Kashindth, 
2 Bom. H. 0.841 ; Timmappa v. Parmeshrmmma , 5 Bom. H. C.(A, C. J.) 180; 
Udaram v. Sonkaboi , 10 Bom. H. C, 483, 
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BGcondly, that at the institution of the suit there was not in 
the possession, or subject to the disposition, of the defend- 
ant, any ancestral estate, or estate of the plaintiff's hus- 
band, or of liis father (y\ 

§ 412. The obligation to maintain a son appears to be Eights of ton. 
limited to the case of his being an infant ( 2 ), in which case 
the law of every nation imposes an obligation upon the 
parent to maintain him, or of his being a co-sharer in the 
property of which his father is the manager. The mere 
relationship of father and son imposes no such obligation, 
whoro the son has readied an ago at which ho can support 
himself. Whether the ease might be different if a perma- 
meat incapacity to support himself were made out is not 
clear. A temporary incapacity would certainly entail no 
such duty (a). Where, however, the whole of the family 
property is impartible, and subject to the law of primogeni- 
ture, an adult son is entitled to maintenance, since this is 
the only mode in which he can obtain any benefit from the 
ancestral estate (h). 


$ 4l‘J. The maintenance of a wife by her husband is, of Wife to b« 

’ .... , maintained by 

course, a matter of personal obligation, arising from the husband. 

very existence of the relation, and independent of the pos- 
session of any property (<•). And this obligation attaches 
from the moment of marriage. Where the wife is imma- 
ture it is the custom that she should reside with her parents, 
and they maintain her as a matter of affection, but not of 
obligation. If from inability, unwillingness, or any other 
cause, they choose to demand her maintenance from her 
husband, lie is bound to pay it id). And, conversely, her 


(y) Savitribai v, Lummibni , 2 Bom 578 ; Apnji v. Oangabai t %b. 689; Kalu 
v. Kaehibai, 7 Bom. 127 ; Bai Kanku v. Bai Jadav, 8 Born. 15 ; Adibai r. Cur * 
ganda* t U Bom. 199. 

(t) Ante , § 409. j4tnma Kannu v. Avpn % U Mad. 91. 

(«} Premchand v. Hulaechand , 4 B. L. It. Appx. 28; 8. C. 12 Both. 494, So 
as to grandson, lion Mohinee v. Baliuk , 8 B. L. H. 22 ; 8. 0. 15 Sutb. 498 ; or 
adult illegitimate son, Nilmoney v. Baneshur. 4 Cal. 91. 

(b) tiimmat v. Qanpat, 12 Bom. H .C. 94 ; rtamchandra v. Sakharam. % Bom. 
846 ; post, §416. 

(c) Ante . i 409. id) Ramien v. Condummnl. If ad. Deo. at Ift&ft l&i. 
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huaband is alone liable. No other member of the family, 
whether joint or separate, can properly be made a party 
to the suit, unless, perhaps, in cases where he has abandoned 
her, and his property is in the possession of some other re* 
lation. (e). 


Bound to reside $ 414 . As soon as the w jf e j H mature, her home is neces- 
sarily in her husband’s house (/). He is bound to main- 
tain her in it while she is willing to reside with him, and to 
perform her duties. If she quits him of her own accord, 
either without cause, or on account of such ordinary quarrels 
as are incidental to married life in general, she can set up 
no claim to a separate maintenance (*/). Nothing will justify 
Wife lottvdng her j ier j n | 0rtV | n g ] }0r ] lome except such violence as renders it 

unsafe for her to continue there, or such continued ill-usage 
as would be termed cruelty in an English matrimonial 
Court (//). For instance, where a Hindu husband kept a 
Mahomedan woman, the Court considered that this was such 
conduct us rendered it impossible for the wife to live with 
him any longer, consistently with her self-respect and reli- 
gious feelings (i). Hut 1 doubt whether the same rule 
would be applied to the mere keeping of a concubine, which 
is a matter of familiar usage among Hindus, especially of the 
higher ranks (/r). And the circumstance of a man’s taking 
another wife, even without any of the reasons which are 
stated as justifying such a course (/), does not entitle a 


(e) Iyagareev. Soshamvta, Mad. Dec. of 1 850, 22 ; Rangniyan v. Knliyan , 
Mftd. Dec. of I860, 8G ; Gudimella v. Venhimma t Mad. Dec. of 1801, 12; Ra- 
mabai v. Trimbak , 9 Horn. H. C. 2S3. 

(/) Seethe whole subject discussed in Dadnji v Rub mabai, 9 Bom. 529, rever- 
sed 10 Bom. 301, where a wife of mature years, whose marriaire had never been 
consummated, refused to take up her residence with her husband, and it was 
held that a suit would lie to compel her to do so. 

(g) 2 W. MacN. 109; Kulh/anessuree v. Dwarkanath , 6 Suth. 110; 8. 0 2 
Wyra. 123; SidUnyapa v. Sidnva , 2 Rom. 634. 

( h ) Pudmnvabiah v. Mocmemmah , Mad. Dec of 1857. 138; Veiny ah v. Anji i- 
lummnul , Mad. Dec. of 1853, 223 ; Matangini v. Jngend.ro , 19 Cal. 84. 

(i) Lalla Gobind v. Vmvlut , 6 B. L R. Appx. 85 ; S.C. 14 Suth- 451. As to 
cases where either party becomes a convert and is therefore repudiated by the 
other, Bee Act XXI of *1866, (Native Converts Marriage Dissolution). 

(fc) Tajnavalkya Bays (V. May., xx. § 2), “ Let the bidding of their husbands 
be performed by wives ; this is tbe chief duty of a woman. Even if he* be 
accused deadly sin, yet let her wait until he be purified from it.” 

(1) See as to these, Mann* ix. § 77—82. 
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wife to leave her home, so long as her husband is willing to 
keep her there ( m ). For such a step on his part is one of 
the incidents of Hindu married life. Of course, a wife who 
leaves her home for purposes of adultery cannot claim to When u&ebacUi 
be maintained out of it, nor to be taken back (n). Whether 
an unchaste wife can be turned out of doors by her hus- 
band without any provision whatever seems unsett led. It is 
stated generally that an unchaste woman may be turned out 
of doors without any maintenance (o). Hut the passages 
upon which this dictum rests refer to the maintenance either 
of the wives of disqualified heirs, or of the widows of 
deceased coparceners (/>}. Yasishtha treats even adultery 
on the part of a wife as an expiable offence, and states the 
particular penances by which she is rendered pure again. 

He adds, “ Hut these four wives must be abandoned, one 
who yields herself to her husband’s pupil or guru, and 
especially one who attempts the life of her lord, or who 
commits adultery with a man of a degraded caste.” In 
another passage he says, <f A wife though tainted by sin, 
whether she be quarrelsome, or have left the house, or have 
suffered criminal force, or have fallen into the hands of 
thieves, must not be abandoned; to forsake her is not 
prescribed by the sacred law.” “ Those versed in the sacred 
law state that there arc three acts only which make women 
outeastes, the murder of the husband, slaying a learned 
Brahman, and the destruction of the fruit of their womb” ( q ). 

It appears pretty certain that no one except her husband, 
or perhaps her son, is bound to keep an unchaste woman 
alive. But there are contradictory opinions as to whether 
her husband is not liable to furnish her with a bare subsist- 
ence. The obligation, if it exists, is dependent on the 


(»«,) Maiju, ix, § 83 , Viraevami v. Anpaavatni, 1 Mad. II. C. 875 ; Rajah Mow 
Mooches y, t'encaf a Neeladry, 1 Mad. bee- 366. 

(n) 2 W MacN . 1U9; llata v. Narayanan , 1 Mad. H. C. 372. 

(o) V. May., iv. 11,8 12 ; Srariti Chaudrika, v. 8 43. 

(p) See Naradu, xiii, § 25, 26 ; Mitakahant, »i- 1, § 7\ Viramit., p, 174; Daya 
Bhaga, xi. I, § 48, and per P. C. Moniratn v. Kerry Kolitany, j I, A. 2&L ; 8, 
0.5 Cat. 776. 

(g) Yaiiahiha, xxi; 7—10; xxviii. 2—7- 
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woman abandoning her course of vice (r). Where a decree 
has been given awarding a bare maintenance to a woman, 
it has been held that she does not forfeit it by subsequent 
unchastity. Though it might be different if the maintenance 
awarded were on the full scale (#) . This ruling was dis- 
sented from in a later case where a wndow was declared 
not entitled even to a starving maintenance on account of 
her incontinence. There, however, the property out of 
which she claimed to be maintained had been bequeathed 
by her father-in-law to her mother-in-law, by whom tho 
action was brought to recover it, and the Court intimated 
that possibly her husband or her son would be bound to 
keep her from absolute destitution (/). This decision was 
again followed in a case very similar to that of Honamma 
v. Timannabhat, the widow having obtained a decree for 
maintenance before her misconduct. The Court held that 
her subsequent unchastity might be used either as a defence 
to an action by her to enforce the decree, or as a ground 
for setting it aside. They relied on the text of Narada 
referred to in the Daya Bhaga (XI. 1, § 48) : — “Let them 
(the husband's relations) allow a maintenance to his women 
for life, provided they keep unsullied the bed of their lord \ 
but if they behave otherwise, the brother may resume that 
allowance." This text is pointed out by the Privy Council 
in Moniram v. Kerry Kolitany (w), as clearly showing that 
the right was one liable to resumption or forfeiture as 
distinguished from the case of a widow's estate by suc- 
cession (v). 


for a lawful When a wife leaves her husband's home by his consent, he 

purpose. 


(r) Bussunt v. Kummul, 7 8. D. 144 (168) ; L Stra. H. L. 172 ; 2 Stm. H. L. 
39.309; Stra. Man. § ‘206; Mutkammal v. Kamuloshy Animal, 2 Mad. H, C. 
337. And consider remarks of H. Ct. Lahshman v. Hamchandra , 1 Bom. 660. 
See texts. 2 Dig. 422—425 j Narada, xii. § 91 ; Yajcavalkya, i. § 70; Viramit., 
p. 163 ; per curiam , 17 Cal. p. 679. 

(s) Honamma v. Timannabhat , l Bom. 559. But see per curiam , Sinthayee 
v. Thanakapudayen, 4 Mad. H. U. 185. 

(O Valu v. (dung a, 7 Bom. 84. (u) 7 I. A. p. 151. 

(r) FisHnu Qhambhoy y. Manjamma , 9 Bom. 108. r l'he rule applies a fortiori 
m tbe case of aoonoubme of a deceased coparcener. Yashvantrav v, Kashibai, 
12 Bom, 26. ’ 
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ii, of course, bouud to receive her again when she is desirous 
to return, and if he refuses to do so, she will be entitled to 
maintenance just as if he had turned her out (tr). 

A wife who is unlawfully excluded from her own home, or 
refused proper maintenance in it, has the same right to 
pledge her husband s credit, as a wife in England, But the 
onus lies heavily on those who deal with her to establish 
that she is in such a position (,r). 


§ 415. The same reasons which require a wife to remain 
under her husband’s roof do not apply where she has become 
a widow. No doubt the family house of her husband’s 
relations is a proper, but not necessarily the most proper, 
place for her continued residence (y). Where she is young, 
and is surrounded by young men, it may even be more 
prudent and decorous for her to return to her father’s care, 
and it may, under many circumstances, be not only a safer 
but a happier home. At all events it is now settled by deci“ 
sions of the highest tribunal that “ all that is required of her 
is, that she is not to leave her husband’s house for impro- 
per or unchaste purposes, and she is entitled to retain her 
maintenance, unless she is guilty of unclmstity, or other 
disreputable practices, after she leaves that residence” ( z ), 
It does not, however, follow, that the right to choose a 
separate residence and a money maintenance rests abso- 
lutely with the widow, merely for her own pleasure. The 
Bombay High Court, after a review of all the previous 
decisions, appears to be of opinion that the Courts have tt 
discretion, “ which should be exercised so as not to throw 
upon tho deceased husband’* family a needless or oppress 
sive burden at the caprice of the widow or her family*” 
They cited with approval, as containing the true principle 


Widow not 
bound to reside 
with husband’* 

family. 


Widow residing 
apart. 


(«?) JVtfye ?. Soondaree, 9 Suth. 475. 

(c) Virastami v. Appa6mmt i 1 Mad. H. C. 375* (y) 2 Dig. 460. 

(*) Pirthee Singh, v. Rani Rajkooer 12 B. L. E. (P. C.) 238 j 8. C, 20 Bath. 
21, where most of the previous cases are cited ; Viaalatchi v. Annanamy, & 
Mad. H. C. 150 ; Kasturbni ?. Shivajiram , 8 Bom. 37‘A dissenting from Mango 
Vinayak v. Yamunabai, 3 Bom, 44 $ per curiam, 6 Mad. p. 85 j Gakibai r 
Lakhmidae , 14 Bom* 490. F * ’ 
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of law, the statement by Colebrooke (2 Stra. H. L. 401) 
“ She does not lose her right of maintenance by visiting 
her own relations ; but a widow is not entirely her own mis- 
tress, being subject to the control of her husband's family 
who might require her to return to live in her husband's 
house" (a). If the husband chose by his will to make it a 
condition, that his widow should reside in bis family house, 
such a direction would be binding, and the continuance of 
her maintenance would depend upon her obedience (6). A 
widow cannot insist on residing in any particular house. 
If she elects to live with her husband's family, she must 
accept such arrangements for her residence as they make for 
her (c). In Madras it has been laid down that a widow 
who, without any special cause, elects to live away from her 
husband's relations, is -not entitled to as liberal an allow- 
ance as she would be if, from any fault of theirs, she was 
unable to live witli them (rf). But I imagine that her elec- 
tion to live apart from thorn cannot be visited with any- 
thing in the way of a penalty, or forfeiture of her proper 
rights (r). Under Bengal Law, where a partition takes 
place between the sons and stepsons of a widowed mother, 
her claim for maintenance attaches upon the share of her 
own sons, not upon the whole estate. So long as the estate 
• is undivided the maintenance of all the mothers is a charge 
upon the whole estate (/). 

Alt lieirs bound. § 416. A female heir is under exactly the same obliga- 
tions to maintain dependent members of the family as a 
male heir would have been under by virtue of succeeding 
to the same estate (</). The obligation extends even to the 


(«) ttanqo Vinayah v. Yamunabai, 3 Bum. 44; R<imchandra v. Sagunabai , 
4 Bom. 201. 

(6) Hamatmndeii v Puddomonee , 8. D. of 1859, 457 ; Cunjhunnee v. Gopee, 
F. MacN. 62 ; per curiam, Rirtkee Singh v. Rani Itajkooer t 12 B. L. B. ; 
s. C. 20 Sutli. 21. Afulji Baishanker v. Bai lljam , 13 Bom. 218 j Qirianna v. 
Honatnmn y 15 Bom. 236. 

<c) Afohun Geer v. Mt. Tota t 4 N.-W. P. 153. 

{d) Anantaiya v. Savitramma , Mad. Dec. of 1861, 59. 

(*) See caaea cited, note (*) ; Nittokiseoree v. Jogendor t 5 I. A. 55. 

(/) Hemangini Dasi v. Kedamath, 16 i f A, 115 ; S. 0. 16 Cal. 758i 
(p) <?wti 0 a v. Jeme, 1 Bor. 384 [426J ; 3 Dig. 460. 
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Krngwheuhe takes the estate by escheat, or by forfeiture (fc)* 

And where the claim to maintenance is based upon the 

possession of family property, it equally exists though the 

property is impartible, as being in the nature of a Raj, or a 

Zemindary in Southern India (/), In Bombay it has been 

held that where a member of an ordinary undivided Hindu 

% 

family is in a position to sue for a share of the property, 

he cannot sue for maintenance (k). But it is difficult to see 

why a coparcener, who is willing to continue as a member 

of an undivided family, should be driven out of it by what 

* 1 1 

must be wrongful conduct on t lie part of the manager, in 
refusing him his proper support out of the family funds. 
Such suits are, of course, very rare, as maintenance* would 
never be refused to a coparcener unless his right as such 
was denied, in which case he would naturally test his right 
by suing for a partition. 


§ 417. In cases where a man forsakes Itis wife without 
any fault on her part, it is said that he is bound to give her 
one-third of his property, provided that would be sufficient 
for her maintenance (/). In other cases no rule is, or can 
be, laid down as to the amount which ought to be awarded. 
In an} 7 particular instance the first question would be, what 
would be the fair wants of a person in the position and rank 
of life of the claimant ? The wealth of the family would be 
a proper element in determining this quest ion. A member 
of a family who had been brought up in affluence would 
naturally have more numerous and more expensive wants 
than one who had been brought up in poverty. The extent 
of the property would be material in deciding whether these 


( h ) N itra da, xiii. § 52 ; Oolab Koonvmr v. Collector of Benares. 4 M. I. A. 
246 ; 8. < 5 . 7 Suth. ( P. 0. > 47- 

(t) Muttunawiny v. Vencatamaara, 12 M, I. A. 203 ; H. C. 2 K- L. R. (P, 0.) 
15; S. C. 11 Suth. (P. C.j 6; Katchehaleyana v. Kachimjaya , ib. 495 j 8. C. 2 
B. L. R. ( P. CJ 72; S. C. U Suth. (P. C.) 33 ; ante, § 412. In the case of the 
Bachete Raj the Court held that there was no law, or nuvtom, which entitled 
any one but a son or daughter of the deceeeed RHjhb to receive maintenance. 
Niimomj Singh v. Hingoo, 6 Cal. 256 
(If) Himmat Sing v. Qanpat Sing, 12 Bom. H. 0. 96, note. 

(I> V. May, m.j 1 j Huree Bhaee i. Nathoo t 1 Bor. 03 [69] t Ramabai f. 
Trimbak , 9 Bom. H 0, 283. 


Right of co- 
parcener to me. 


Amount. 


Mow deter- 
mined. 
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wants could be provided for, consistently with justice to the 
other members (m). The extent of the property is not, 
however, a criterion of the sufficiency of the maintenance, 
in the sense that any ratio had existed between one and the 
other. Otherwise, as the Judicial Committee remarked (n) f 
u a son not provided for might compel a frugal father, who 
had acquired large means by his own exertions, to allow a 
larger maintenance than ho himself was satisfied to live 
upon, and than children living as part of his family must be 
content with.” Every case must be determined upon its own 
peculiar facts. As regards widows, since they are only 
entitled to be maintained by persons who hold assets over 
which their deceased husbands had a claim, (§ 409 — 411) 
the High Court of Bombay has ruled that it follows as a 
corollary, “that the widow is not, at the utmost, entitled to 
a larger portion of the annual produce of the family pro- 
perty than the annual proceeds of the share to which her 
husband would have been entitled on partition were he now 
living” (e). 


Where widow 
him property. 


in calculating the amount of maintenance to be award- 
ed to a female, her own stridhana is not be taken into 
account, if it is of an unproductive character, such as clothes 
and jewels. For she has a right to retain these, and also to 
be supported, if necessary, by her husband’s family. But 
if her property produces an income, this is to be taken into 
consideration. For her right is to be maintained, and, so far 
as she is already maintained out of her own property, that 
right is satisfied (p). And it would seem that a member of 
the family, who has once received a sufficient allotment for 
maintenance, and who has dissipated it, cannot bring a suit 
either for a money allowance, or for subsistence out of the 


(m) Baisni v. Rup Sinqh, 12 All. 558. 

(n) Tagore v. Tagore, 9 B. L. R. p. 413; S. C. 18 Suth. 359 ; Bhugwan v. 
Bindoo , 6 Sutli. 286 ; Nittokissoree v. Jogendro . 5 I. A. 55. 

(o) Madhavrav v. Oangabai, 2 Bom. 639; Adibai v. Cursandae t 11 Bom. 199. 

(p) 1 8tra. H. L. 171 ; 2 Stra. H. L. 307 ; 8hib Dayee v. Voorga Ferahad, 
4 N.-W. P. 68; Chandrabhagabai v. Kashinath,2 Bom. EL 0.341 ; per curiam, 
Savitribai v. Luoamibai, 2 Bom. at p. 584. A more right of action to recover 
property under a will is not a legitimate ground for reducing maintenance. 
Qokebai v. Lakhmidaa, 14 Bom. 490. 
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family property (g) . On the other hand, an allowance fixed 
in reference to a particular state of the family property may 
be diminished by order of the Court if the assets are after* 
wards reduced (r), provided the reduction has not arisen 
from the voluntary act of the person liable for mainten- 
ance (#). And on the same principle, no doubt, the allow-* 
ance might be raised, if the property increased. 


Arrears of maintenance used to be refused by the Madras Annw, 
Sudder Court. But this view has now been over-ruled, and 
it is settled that such arrears may be awarded, at all events 
from the date of demand (t). Such an award is, however 
at the discretion of the Court, and arrears may properly be 
refused where a widow lias chosen to live apart from her 
husband’s relations without any sufficient cause, and lias then 
sued not only for a declaration of her right to future 
maintenance, but for a lump sum as arrears for the period 
during which she resided with her own family («). The 
Bombay High Court has lately ruled that, even without a 
precedent demand, a widow may recover arrears of mainten- 
ance for any period, subject to the operation of the law of 
limitation. That is to say, that a demand and refusal may 
limit her right to arrears, but is not required to create it (r) . 


§ 418. Another question is, whether the claim for main- How far a 
tenance is merely a liability which ought, in the first place, property!* 11 * * 


to be satisfied out of the family property, or whether it is 
an actual charge upon that property, which binds it in the 
hands of the holders of the property ? 


( q ) Savitribai v. Luximibai, 2 Bom. f>/3. 

(r) Hukabai v. Gandnbai. I All. 594. 

(#) Vijaya v. 8ripathi } 8 Mild. 94. 

(t) Venkopadhyaya v. Knvari , 2 M»id. H. C. 36: Raltwarbai v. Bfuivaniee, 
l Bom. H. C. 194; Abalady v. Mt. Lvkhytnrme*, 2 Wym. 49 ; Firths tHnqn v. 
Ranee Raj Koocr , 2 N.-W. P. 170; affirmed, 12 H. L. R, (P. C.) 238; 8. 0. 20 
Bath. 2 1 ; Jadumani v. Khei/tra Mohan , V Darp. 384 ; Narbadabai r. Mahadev, 
5 Bom. 99. 

(w) Rango Vinaualc v. Yamnnabai, 3 Bom. 44. 

(♦) Jivi ▼ Ramji , 3 Bom. 207. See an to the effect of limitation upon a 
decree awarding maintenance, Lahehmibai v. Bapuji , 12 Bom. 65. A merely 
declaratory decree for maintenance caunot be enforced, Venltanna v. Aitamma t 
12 Mad. 1 88. Othenrise where the decree specifically award* future maintenance, 
Aehutoth Bannerjee r. Ifukhintoni, 19 Cal. 189. 

Aft 
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How for a 
charge upon the 
property. 


There are several texts which prohibit the gift of property 
to such an extent as to deprive a man's family of the means 
of subsistence. Vrihaspati says {«?), “A man may give 
what remains after the food and clothing of his family ; the 
giver of more (who leaves his family naked and unfed) may 
taste honey at first, but shall afterwards find it poison. If 
what is acquired by marriage, what has descended from an 
ancestor, or what has been gained by valor, be given with 
the assent of the wife, or the co-heirs, or of the King, the 
gift is valid." u Kat ijayana declares what may and may 
not be given. Except his whole estate and his dwelling- 
house, what remains after the food and clothing of his 
family a man may give away, whatever it be (whether fixed 
or movable); otherwise it may not be given" (jc). Vyasa 
says (t/), “They who are born and they who are yet unbe- 
gotten, and they who are actually in the womb, all require 
the means of support, and the dissipation of their heredi- 
tary maintenance is censured." So a passage ascribed to 
Mann (z) declares, “The support of persons who should 
be maintained is the approved means of attaining heaven. 
But hell is the man's portion if they suffer. Therefore let 
a master of a family carefully maintain them." This Jimuta 
Vahcma explains by saying, “ The prohibition is not against 
a donation or other transfer of a small part not in compati- 
ble with the support of the family." 


Upon these passages, however, it is to be observed : First , 
that they all refer to cases of gift or dissipation, where no 
consideration exists for the transfer. The same prohibition 
would not apply to a sale, either for a family necessity, or 
for value, where the purchase-money would take the place 
of that which was disposed of. Secondly , the penalties sug- 
gested seem to be rather of a religious nature, punishing 
the act, than of a civil nature, invalidating it. Thirdly , 
the very authors who cite these texts treat them as merely 


{v>) 2 Dig. 181. (®> 2 Dig. 138 ; 3 Dig. 581. (y) Day* Bhaga, i. § 45. 

(*) Daya Bhaga, ii. § 23, 24, nofc to be found in the Iustitntes. 



Hru. 419 6 419.3 


MAIXTRNANOE. 



moral prohibitions, and Jagannatha points out, acutely 
enough, as to one text, that the gift cannot be invalid, if 
the immediate result of it is to taste as honey in the mouth 
of the donor (a). 


§ 419. The question has arisen frequently for decision 
within the last few years, though it can hardly be said that 
every point that can be suggested has been set at rest. 

It seems to be now settled that the claim even of a widow 
for maintenance is not such a lien upon the estate as binds 
it in the hands of a bond fide purchaser for value without Doe* not bind 
notice of the claim (/>). As Phear , J., said (r), “ When the out^oUM^^* 
property passes into the hands of a bond fide purchaser 
without notice, it cannot bo affected by any tiling short of 
an existing proprietary right ; it cannot be subject to that 
which is not already a specific charge, or which does not 
contain all the elements necessary to its ripening into a 
specific charge. And obviously, the consideration received 
by the heir for the sale of the deceased's property will, so 
far as the widow’s right of recourse to it is concerned, take 
the place of the property sold.” It was also pointed out 
by the Bombay High Court (d) that the texts which are 
relied on as making the maintenance a charge upon the 
inheritance are exactly similar to those which charge it 
with the payment of debts, the expenses of marriage and 
funeral ceremonies, and the charges of initiation of younger 
members. But these charges would admittedly not be pay- 
able by a purchaser for value, whether with or without 
notice of their existence. They also pointed out that such 
a doctrine would equally invalidate a sale made by the 
husband himself, as a wife's maintenance is even a stronger 
obligation than that of maintaining a widow. In fact the 
Madras Sudder Court did carry out the principle to that 
full extent, by holding that a sale of property made by a 


(a) 2 Dig. 132 ; Daya Bhaga, ii. § 28. 

(b) Bhagabati v. Kan allo t, 8 B. L. K, 225 ; 8. C. 17 Sutli. 433 note $ Adhi* 
ranee ▼. Shona Bake , 1 Cnl. 365 \ Lakshman v. Sarawatxbai, 12 Bom. H. 0* 
69 j Lakshman v. 8atydbhamabai % 2 Bom. 494. 

(c) S B. L. B. 229. id) 12 Bom. H, C. p, 77. 
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husband was invalid, where nothing was left for the main* 
tenance of his wife (e.) 

§ 420. Supposing this to be established, it would follow 
that the purchaser must have notice, not merely of the exist- 
ence of a right to maintenance — that is, of the existence 
of persons who did or might require to be maintained — but 
of the existence of a charge actually created and binding 
the estate. Otherwise, it is evident that an estate never 
could be purchased as long as there was any person living 
whose maintenance was, or might become, a charge upon 
the property. A decree actually settling the amount of 
maintenance, and making it a lien upon the property, would, 
of course, be a valid charge ; but not, apparently, a merely 
personal decree against the holder of the property (/). So, 
if the property was bequeathed by will, and the widow’s 
maintenance was fixed and charged upon the estate by the 
same will ( g ) ; or, if by an agreement between the widow 
and the holder of the estate, her maintenance was settled 
and made payable out of the estate (h) } a purchaser taking 
with notice of the charge would be bound to satisfy it* 
And the charge, where ic exists, is a charge upon every 
part of the property, and may be made the ground of a suit 
against any one who holds any part of it (i). In a case 
already quoted, Fhear, J,, seemed to think that notice of a 
widow having set up a claim for maintenance against the 
heir would be sufficient (fe). But if nothing binds the 


(e) Lachchnnna v. Bapanamma t Mad. Dec. of I860, 230. 

(/) Per West , J., Lakshvian v. Satyabhamabai , 2 Bom. p. 524; Adhiranee v. 
Shona Malee , l Cal. 365; tSaminutha v. Kan<jathammal t 12 Mad. 285. Not would 
a decree against a member of a joiut family in her individual capacity bind the 
joiut family property as against its representative, or other members, not parties 
to the suit. Muttiu v. Viramrnal, 10 Mad. 283. 

(#) l\osonno v. i#a?'5osa, 6 8uth. 258. 

(h) Heera LalL v. Mt. KoU8illah i 2 .Agra, 42. See this oaee explained, 12 
Bom. H. C. 75 ; Abadi v. ^sa, 2 All. 162. 

(i) Ramchandra v. JSavitribai > 4 Bom. H. C. (A. C. J.) 73. See it explained, 
Ntitarini v. Makhanlal , 0 B. L. R. 27 j S. 0. 17 Sutb. 432 ; 12 Bom. H. 0. 78. 
If the holder of part of the property payB the whole maintenance, his remedy is 
by a suit for contribution, 4 Bom. H. C. (A. C. «T.) 78. 

(If) 8 B. L. R. p. 220 ; S. 0. 17 Sutb. 488, note * West, J., save We should 
rather substitute * notice of the existence of a claim likely to be unjustly im* 
paired by the proposed transaction.' ” 2 Bom. d. 517. 
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estate except a charge, actually created, it is difficult to see 
how a purchaser could be affected by notice that a widow 
had a claim which had not matured into a lien* And 
in a later case Couth, (J. J., said, “ Whatever may be the 
rights of the younger members of a family, where the estate 
is inherited by the eldest member, until the maintenance has 
become a specific charge upon the property, which it might 
be by a decree of a Court making provision for the payment 
of the maintenance, and declaring that a part of the property 
should be a security for it, or by a contract between the 
parties charging the property with a certain sum for main- 
tenance, we do not see how it can be a charge upon the 
estate in the hands of a howi- fid« purchaser for consider- 
ation” (/). Even express notice at an execution sale under 
the decree that a widow had a claim for maintenance upon 
the estate, has been held not to affect the rights of the 
purchaser (m). In a case in which the Crown had confis- E«oheat. 
cated property out of which a widow was being maintained, 
it does not appear that any charge in the above sense had 
ever been created. But the decree affirming the mainten- 
ance against the Crown was submitted to without opposi- 
tion (n). 

§ 421. The whole of this subject was lately examined by 
West, J., in Bombay, in a judgment which collects all the 
authorities bearing upon the matter, lie points out that 
mere notice of a claim for maintenance, which contains all the 
elements necessary for its ripening into a specific charge, 
cannot be sufficient to bind a purchaser, because in the case 

of a widow under Mitakshara law her claim would always 
contain such elements. Nor could the rights of the pur- 
chaser depend solely upon the question, whether after the 

sale there was enough property left in the hands of the heir 
to satisfy her claim ? What was honestly purchased was 

(l) Juggemath v. Odhiranee , 20 8 atb. 126. See Ooluck v. Ohilla , 25 Bath* 

100 ; Sham Lai v, Banna, 4 Ail. 296- 

(fn) Soorja Koer r. Natha Bakth , 11 Cal. 102. 

(*) GhlcUb Komwwr ? . Collector of Benairee, 4 H. I. A. 246 i S* C. 7 8 uth 4 
(P. 0.) 47. Bee Adhirarw v. Shona Ua lee, 1 Cal. 876. 
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free from her claim for ever, and no new right could spring 
up in the widow by virtue of any subsequent exhaustion of 
the family funds. His view, apparently, is, that the ques- 
tion will always be, first, was the vendor acting in fraud of 
the widow’s claim to maintenance ; secondly , was the pur- 
chaser acting with notice, not merely of her claim, but of 
the fraud which was being practised upon her claim ? He 
says “ If the heir sought to defraud her, he could not by any 
device in the way of parting with the estate, or changing 
its form, get rid of the liability which had come to him along 
with the advantage derived from his survivorship ; and the 
purchaser — taking from him with reason to suppose that the 
transaction was one originating not in an honest desire to 
pay off debts, or satisfy claims for which the estate was 
justly liable, and which it could not otherwise well meet, but 
in a desire to shuffle off a moral and legal liability, — would, 
as sharing in the proposed fraud, be prevented from gaining 
by it ; but if, though he knew of the widow’s existence and 
her claim, he bought upon a rational and honest opinion that 
the sale was one that could be effected without any further- 
ance of wrong, he has, as against the plaintiff, acquired a 
title free from the claim which still subsists in full force as 
agaiust the recipient of the purchase-money” (o). 

This is substantially the effect of the recent Transfer of 
Property Act (IV of 1832) § 39. “ Where a third person 

has a right to receive maintenance, or a provision for advance- 
ment or marriage, from the profits of immovable property, 
and such property is transferred with the intention of defeat- 
ing such right, the right may be enforced against the trans- 
feree, if he has notice of such intention, or if the transfer 
is gratuitous ; but not against a transferee for considera- 
tion and without notice of the right, nor against such pro- 
perty in his hands,” Where a transferee is liable, he ceases 
to be so when the property passes out of his hands (p ) . 


<?> 2 Bom. 494, 534 ; Kalpagathachi v. Qana- 

patM, 3 Mad. 184; Mahalakahmamma v. Venkataratnomma , 6 Mad. 83. 

(|» Dharum Chand v, Janhi , 5 All. 389. 
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§ 422. Debts contracted by a Hindu take precedence 
over maintenance as a charge upon the estate. Therefore, 
a purchaser of property sold to discharge debts has a better 
title than a widow who seeks to charge the estate with her 
maintenance. And this would be especially so where the 
property has been acquired in trade, and is held for trading 
purposes, and seized for the trading debts (q). It has been 
held in Allahabad that a sale to satisfy debts would even 
take precedence over a charge for maintenance actually 
and bond fid e created before sale or seizure (r). Where a 
husband under Mitakshara law dies leaving separate pro- 
perty and also joint property, which passes to his copar- 
ceners, the widow’s claim to maintenance must be met first 
out of the separate estate, and she cannot come upon the 
joint property till the separate property is proved insuffi- 
cient (*). When? there is family property which has been 
partly alienated, it does not appear to be settled whether 
the widow is bound to sue those of the family who are still 
in possession of the remainder of the property before she 
comes upon the purchasers (t). 

§ 423. It has been laid down that there is a distinction 
between the right of a widow to continue to live in the 
ancestral family house, and her right over other parts of 
the property. Accordingly, where a man died leaving a 
widow and a son, and the son immediately on his coming 
of age sold the family house, and the purchaser proceeded 
to evict the widow, the High Court of Bengal dismissed his 
suit. Peacock , C. J., held that the text of Katyayana ( u ) 
was restrictive, and not merely directory, and that the son 


(q) Natchiaramnutl v. Oopnlakrishnn , 2 Mad. 126; Adhiraneev. Shona Malee, 
. 1 Cal S65j Johurra v. Sreeyopal , ib. 470; Laknhmun v. Satyabhamabai, 2 

Bom. 494. 

(r) Sham Lai v. Banna, 4 Alt 290; Gur Dial v Kauneita, 5 All 867. In 
neither of these case#, however, doe# it appear from the report that there was 
any actual charge created as distinct, from the general Hen. 

(#) 8hib Dayte v. Domqa Peinhad, 4 N.-W. r, 68. 

<t) Bee Goluck ?. Ohilla , 25 Bufch. 100 : Adhiranes t. Shona Malee, 1 CaL 
Ram Churun v. Mt, Jamoda , 2 Agra, H. C. 184 ; doubted per curiam * Lakehman 
t. Saratvat&ai. 12 Bom. H. C. 76. 

(a) 2 Dig. 183 ; ante, $ 418. 


Priority of 
debts. 


Property liable, 


Widow'# claim 
on family house. 
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could not turn his father's widow out of the family dwelling- 

house himself, or authorize a purchaser to do so, at all 

events until he had provided for her some other suitable 

Right of widow residence (r). And the same has been held in the North- 
to fitimljr bom*. . . 

West Provinces, where the son of the survivor of two 
brothers sold the dwelling-house, in part of which the widow 
of his uncle was living. The Court held that she could 
not be ousted by the purchaser of her nephew's rights («?). 
Where, however, a Hindu mortgaged his ancestral dwelling- 
house, and then died, and his mother and widow were made 
parties to a suit to enforce the mortgage, the Court held, 
that the fact that they were dwelling in the house was no 
objection to a decree for its sale. They appear to have 
left it an open question whether the purchaser at the sale 
would be entitled to turn them out of possession (*r). In a 
similar case in Madras and Bombay the Court held that 
the sale must be made subject to the widow's right of resi- 
dence (*/), unless the sale was made for a debt binding upon 
the family, and therefore upon the widow (z). 

§ 424, So far we have been discussing the case of a pur- 
chaser for value. Phmr, J., in the judgment so often refer- 
red to, said, “ As against one who has taken the property 
as heir, the widow has a right to have a proper sum for her 
maintenance ascertained and made a charge upon the pro- 
perty in his hands. She may also doubtless follow the pro- 
perty for this purpose into the hands of any one who takes 
it as a volunteer, or with notice of her having set up a claim 
for maintenance agaiust the heir" (a). Both these points 
have been settled by express decisions. In Madras, where 
a testator devised all his property by will, without making 
any provision for his widow, the will was held valid, except 


Against volun- 
teer in posses- 
Sjottef property. 

’"A 

V 


(r) Hang ala v. Dinanath, 4 B. L. R. (O.O. J.) 72 ; 8.0. 12 Suth. (0. C. J.) 
35; folld. Hai Devkore v. Sanmnkhratn, 13 Bom. 101. 

(tt>) Gauri v. Chandrantnni, 1 All. 262 ; Talemand v. Rukmina y 3 AIL 353* 
(®) Bhikham v. Pura t 2 All. 141. 

{y) Y«nkatammal v. Andyappa , 6 Mad. ISO; Valsukhram v. LaUvbhai , S 
Bom. 282* 

(*) Ramanaden v. Rangammal, 12 Mad. 260. 

<o) Bhagubati v. Kanailal . 8 B. L. R. 228 : S. 0. 17 Botb. 431 , not#. 
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as to her claim for maintenance, and a reference was direoted 
to ascertain what amount should be set aside for that pur* 
pose (b). And so in Bengal, Sir F. MacNaghten, while 
admitting that a husband can, by will, deprive his widow of 
her share in the estate, adds, “ It cannot be doubted but 
that her right to maintenance remains in full force — and, if 
it had been asked for on reasonable grounds, 1 take for 
granted that the Court would in this case (as it had in a 
similar one) have ordered funds sufficient for the purpose of 
maintaining her, to be set apart out of the whole of her hus- 
band's estate” (c). This view was followed by the Supreme 
Court in a later case, where a Hindu in Bengal loft all his 
property to his three sons, not mentioning his widow. A 
decree was made for partition in three equal shares between 
them. The Court held the decree erroneous, ns it ought to 
have awarded a share 4 to the mother for her maintenance. 
Grant, J., said, u Her legal right was not excluded by her 
husband's will, since her name was not mentioned in bis 
will, and rights so much the favoured object of the Hindu 
law as that of a widow to maintenance could not bo ex- 
cluded by implication. And so, we are informed by Sir F. 
MacNaghten, the Court thought, and, if not excluded, they 
must have subsisted such as the law declared them” (d). 
And, I imagine, the ruling would be the same even though 
the testator expressly, and by name, declared that his widow 
or daughter should not receive maintenance. It has, no 
doubt, been decided that a father in Bengal may by will 
deprive his son of any right to maintenance (c). But that 
is because an adult son has no right whatever to mainte- 
nance (/). His only right is as an heir expectant, and that 
right may be wholly defeated by sale, gift, or devise. But 
the right of a widow to her maintenance arises by marriage, 


(b) B. A., 634 of 1871, per Morgan , C. J., ami Holloway, J., 8 Mar. 1872, not 
reported. Ace. Razabai v. Sadu, 8 Bom. (A. C. J.) 1)8. 

(c) F. MacN. 92. 

(d) Comulmoney v. Rsunmannth , Fulton, 189; Joytara v. Kalahari, 10 Oal. 
638. 

(#1 Tagore y. Tagore, 4 B, L. R* (0. 0. J.) 182, 169, 

(/) Bee ante, § 499, 412. 
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and that of a daughter by birth ; it exists daring the life of 
the father, and continues after his death. It is a legal obli- 
gation attaching upon himself personally, and upon his pro- 
perty. He cannot free himself from it during his lifetime, 
and it attaches upon the inheritance immediately after his 
death. It seems, therefore, contrary to principle to hold 
that by devising the property to another, he could authorize 
that other to hold it free from claims which neither he him- 
self nor his heir could have resisted ($). 

The same principle has been affirmed as against donees. 
In a case from Allahabad, a husband, during his life, made 
a gift of his entire estate, without reserving maintenance to 
his widow, and it was held that the donee took subject to the 
liability to maintain her (h). The same decision was given 
in Bombay, where a husband had, by gift to his undivided 
sons by his first and second wives, assigned the whole of his 
self-acquired immovable property, without making pro- 
vision for his third wife who was left absolutely destitute. 
It was held that she was entitled to have her maintenance 
charged upon this property in the hands of her step-sons, 
and that this right was not affected by any agreement made 
by her with her husband during his life (i). 

§ 425. As a general rule, property allotted for maintenance 
is resumable at the death of the grantee, the presumption 
being that the income only was granted, and not the body 
of the fund (fc). But, of course, there is nothing to prevent 
an owner making over a sum of money or landed property 


(g) The High Court of Bengal has held that under Bengal law a husband 
may dispose of his property by will bo as to deprive his widow of her share as 
partition ; Debendra v. firojendra Coomar , 17 Cal. 880, following Bhoobnnmoyee 
v. Ramki8&ore t S. D. of 1860, i. p. 489, where the Court. snid, “In Bengal a 
widow has no indefeasible vested right in the property left hy her husband, 
though she has by virtue of her marriage a right, if all the property be willed 
away, to maintenance/’ See also Sonntum Bysnck v J uggutsoondree. 8 M. I . A. 
66. The side note there is erroneous. What the widow claimed and obtained 
was her share, and not merely maintenance. See per Muttasami Aiyar , 12 
Mad. p. 267. 

(h) Jamna v. Machul, 2 All. 815. 

(*> Narbadabai v. Mahadto, 5 Bom. 99. 

(k) Woodoyaditto v, MuJroond, 22 Suth. 225 j fihavanamnta v. fiamaftami, 4 
Mad. 198 ; Uddoy v. Jadublal, 5 Cab 118 j Kachivain v. 8*rup Chand t 10 All. 462, 
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absolutely, in full discharge of all claims for maintenance* 
And a grant so made would be absolutely at the disposal of 
the person to whom it was given (/). The validity of such 
a grant would depend upon the capacity of the person who 
made it. On the other hand there may be circumstances 
evidencing that a grant for maintenance was returnable at 
the pleasure of the grantor (m). 


(l) Nursing Deb v. Hoy Koylasnnth , 9 M, 1. A, 35. Long uninterrupted 
enjoyment for successive generations of laud originally granted for maintenance 
would warrant a presumptiou that, the grunt hau l»een intended to be abiolote, 
Salur Zemindar v. Pedda Pakir Raju , \ Mad. 3/1. 

(m) Najban v. Chand Hibi t KM, A. 133. 



CHAPTER XV. 


PARTITION. 


Division of § 426. I have already (§ 218—226) discussed the early 

•abject. history of the law of partition. The modern law may be 

divided into four heads. First, the property to be divided ; 
secondly, the persons who are to share (§ 430) ; thirdly , the 
mode of division (§ 447) ; fourthly , what constitutes a parti- 
tion (§ 453). A few words will have to be added on the 
subject of re-union. In treating of The Joint Family 
(Chapter VIII.), 1 have anticipated much that is usually 
placed under the Law of Partition. 


Coparcenary 
property alone 
divisible. 


First , — The property to be divided is p,r vi termini the 
property which has been previously held as joint property 
in coparcenary (a). Therefore a man’s self-acquisition is 
indivisible (5), and so is any property which he has inherited 
collaterally, or from such a source that the persons claiming 
a share obtained no interest in it on its devolution to him 
(§ 251). Property allotted on a previous partition is of 
course indivisible as between the separated members or their 
representatives ; but it would be divisible as between those 
members and their own descendants, unless at the time 
of partition the father had cut himself off from his own 
issue, as well as from his collateral relations (§ 252) . And as 
soon as such property has descended a step, it loses its 


(<i) Ab to what is coparcenary property, see ante, § 251, et seq. 

(6) Mitakabhi a, i. 4 ; Daya Bhaga, vi. 1 ; V. May., iv. 7* In Bengal, where a 
division is made in the life of the father, the father has a moiety of the goods 
acquired by his son at the charge of the estate ; the son who made the 
acquisition has two shares, and the rest take one apiece. But if the father’s 
estate has not been used, be has two shares, the acquirer as many, and the re«fc 
are excluded from participation. Daya Bhaga, ii. § 7 ; per Peacock, 0. J., 
Uma Sundari v. Dicarkanath , 2 B. L. R. (A* C. J.) 287 1 8. C. 11 Suit. 72. 
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character of impartibility, and becomes ancestral and joint 
property in the hands of those who take it. It retains its 
original character as regards collaterals. For instance! if 
A. and B. are undivided brothers, and A. makes a separate 

i 


r* v < — 1 

C, D. K. F. 

acquisition, it descends to his two sons exclusively. In their 
hands it is ancestral property, and divisible. But it does 
not become the property of the coparcenary of which they 
are members with E. and F. Consequently, neither the two 
latter, nor their descendants, will ever be entitled to share 
in it, so long as the direct heirs of A. are in existence (e). 
In one case the Bombay High Court decided that even 
ancestral movable property was so completely at the dis- 
posal of the father, that his own sons could not claim a 
partition of it. But this decision appears to have been over- 
ruled by implication in a later case {d) . The whole doctrine 
on which it rests lias been already discussed (§ 310). 


§ 427. Other matters were originally declared to be indi- 
visible from their nature, such as apparel, carriages, riding- 
horses, ornaments, dressed food, water, pasture ground and 
roads, female slaves, houses or gardens, utensils, nocossary 
implements of learning or of art, and documents evidencing 
a title to property (< j ). The ground of the exception seems 
to have been that they were things which could not be 
divided in that they were originally of small value, 

and specially appropriated to the individual members of the 
family; consequently, that if each were left in possession 
of his own, the value held by one would be balanced by 
a corresponding value in the hands of another. But as 


(C) Katama Nutchiur v. Rajah oj Shiva^a-tiga, 0 M. 1. A. 530 ; S. C. 2 Safch. 
(P. C.) 31 j Peuasami v. Peria$ami % 5 I. A. 61 ; 8. 0. I Mad. 312, 

Ramchandra Dada Naik v. Dada Mahadw , 1 Bom. H. 0. Appx. 76 
ed.), contra, Ijikshman v. Bamchandra , 1 Bom 661 ; affd. 7 I. A. 161 j 6. C. 5 
Bom. 48 ; ante, $ 310. 

e) Mitakshara, i. 4, 5 16-27 ; Daya Bbaga, vi. 2, { 26—80 \ V. May., v. 7, f 26* 




Coparcenary 
property i» 
divisible. 
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property of this sort increased in value, the strict letter of the 
texts was explained away, and it was established that where 
things were indivisible by their nature, they must either 
be enjoyed by the heirs in turns or jointly, as a well or a 
bridge ; or sold, and their value distributed, or retained by 
one co-sharer exclusively, while the value of what he retained 
was adjusted by the appropriation of corresponding values 
to the others (/). Where part of the property consists of 
idols and places of worship, which are valuable from their 
endowments, or from the respect attaching to their possessor, 
the members will be decreed to hold them by turns, the 
period of tenure being in proportion to their shares in the 
corpus of the property (§ 398). A partition of a dwelling- 
house will be decreed if insisted on (</), but the Court will, 
if possible, try to effect such an arrangement as will leave it 
entire in the hands of one or more of the coparceners ( h) t 
In a later case the Court said “ the principle in these cases 
of partition is, that if a property can be partitioned without 
destroying the intrinsic value of the whole property, or of 
the shares, such partition ought to be made. If, on the 
contrary, no partition can bo made without destroying the 
intrinsic value, then a money compensation should be given 
instead of the share which would fall to the plaintiff by 
partition (/). 

§ 428. Another class of estates which are indivisible, 
without being either separate or self-acquired, are those 
which by a special law or custom descend to one member of 
the family (generally the eldest), to the exclusion of the 
other members. The most common instance of this is in 
the case of ancient Zemindaries, which are in the nature of 
a Raj or Sovereignty, or which descend to a single member 
by special family custom (k), or royal grants of revenue for 

(/) Viramit., p. 3 1 3 Dig. 376— 385. 

( 0 ) HtUlodhur v. Jiamnauth , Marsh. 36. 

( h ) Rajcomnaree v. Qopal , 3 Cal. 514. 

( 1 ) Ashinnllah v. Kali KinJcur , 10 Cal. 673. 

(fc) See antes 5 50, 61. 


Impartible 

property. 



Hm.it? 4 Oi] IMPARTIBLE PROPERTY, 


services, such as jaghira or Saranjams in Bombay (i). 
But an estate which is not in the nature of a Raj is not 
impartible, and does not descend to a single heir, merely 
because it is a Zemindary, in the absence of a special and 
binding family custom (m). Another case in which property 
is prima facie impartible, is where it is allotted by the State 
to a person in consideration of the discharge of particular 
duties, or as payment for an office, even though the duties 
or office may become hereditary in a particular family. 
An instance of the sort is to be found in the ease of lands 
held under ghatwali tenure in Reerbhoom, which are here* 
ditary but impartible (w). So in Madras, where the office 
of cumtim, or village accountant, has become hereditary, 
the land attached to the office is not liable to division (o). 
In Bombay, however, there are numerous revenue and 
village offices, such as (h'shmnk, dwpandya drsa!, and patrl, 
which are similarly remunerated by lands originally granted 
by the State. These lands have, by lapse of time, come to 
be considered as purely private property of the family 
which holds the office, though they are subject to the obliga- 
tion of discharging its duties, and defraying fill necessary 
expenses. Land of this character is so frequently, though 
not invariably, partible that it has been decided that in a suit 
for partition of such property, its nature raises no presump- 
tion that it is indivisible. Consequently, the holder of the 
office and of the land attached to it must rebut the claim for 
partition by evidence of a local or family usage that the land 
should be held exclusively by the holder of the office (j>). 


(0 Ramchandra v. Venkatrao , 6 Born. 598 ; Narauan Jasjannalh v Vaeudev , 
15 Bom. 247 • A Saranjam may lmve been originally partible, or made so by 
family usage; Madhavrn v Manohar v. Atmaram. 15 Bom. 519, 

{m) Venkatapetty v. Ranuirhendra, 1 Mad. Dec. 495; Moottoovenqada r 
Toombayasamy , Mad. Dec. of 1849, 2/; Jajunnadha v. Konda, ib 112 j 
Mwttomiencata Munarnawmy, Mad. Dec. of 1853, 217; Koerwrain v. 
Dhonnidhur, 8. D. of 1858, 1132. See us to estates confiscated, and re-granted 
ante, § 51. ' 

(n) Hurlall v. Jorawun, 6 8. D. 169 (204) approved by P. C.. Lelanund y. 

Oovt. of Bengal, 6 M. I. A. 125 ; 8. C. 1 Sutb. (P. C.) 20 ; Nitmoni v. Bakranath, 
9 X. A. 104; 8» 0, * 

(o) Alymalummaul v. Vencatooviem, 2 Mad. Dec. 85 ; Bada v. Hu$*a BKai. 

7 Mad. 236. 9 

Cp) Steele, 203, 210, 229. 8hidhojirav v, Naikojirav , 10 Bom. H. 0. 228; 
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On partition a portion of the property will be set aside suffi- 
cient to provide for the discharge of the duties, and the rest 
will become private property free from all obligations to the 
State (q), The discontinuance of services attached to an 
impartible estate does not alter the nature of the estate, 
and render it partible (r). So, an estate which has been 
allotted by Government to a man of rank for the mainte- 
nance of his rank is indivisible, as otherwise the purpose 
of the grant would be frustrated. But where it is allotted 
for the maintenance of the family, then it is divisible among 
the direct descendants of the family, as the special object 
is to benefit all equally, not to maintain a special degree of 
state for one (a). And where an estate is impartible, its 
income is impartible, and the savings of such income, and 
the purchases made out of such savings are equally impar- 
tible, so long as they remaim in the hands of the person 
out of whose income they proceeded. But as soon as they 
pass from him to a successor, they become divisible and 
ancestral property (/)• 

Raj taken in Although a Baj or Zemindarv may be itself indivisible, 

partition. there is no reason whv it should not be taken into a divi- 

sion, as property allotted to a separating member. The 
result would be that its descent would be governed by the 
rules which relate to separate property («). Therefore, in 
a family governed by the Mitakshara law, it would pass to 
female heirs in preference to male collaterals (r). 


Mode of taking § 429. Having ascertained what property there is to 

aoeount. 

Adrishappa v. Quruthidappa , 7 I. A. 162; 8. C. 4 Bom. 494; Ramrao v. Yesh- 
vantrao , 10 Bom. 8*27 ; Gopalrav v. Trimbakrav, ib . 598. 

( q ) Act Xt of 1843, § 13 (Hereditary Officers) ; Adrishappa v, Ourushidappa , 
ub sup, 

< r ) Ramrao v. Yeshvantrao , ub sup. 

(sj Viswanadha ?, Bungaroo, Mad. Deo. of 1851, 87, 94, 95; Booloka v. 
Comarasaicmy, Mad. Deo. of 1858, 74; Bodhran v. Nursing Rao, 6 M* I. A. 
426; Panchanadayen v. Nilakandayan , 7 Mad. 191. See Indian Pensions Act, 
XXIII of 1871. 

(t) Bee ante, § 262, and esses in last note. 

(u) An instance of the sort occurred in the case of Rungana yakamma v. Bulli 
Rarnaya , P, C M 6th July 1879. 

(v) Per curiam, Katama Natchiar v. Rajah of Shivagunga, 9 M. I. A. 689 ; 
S< C. 2 Sath, (P. 0.) 81 ; Telenet v. Tebaetnee, 20 Bath. 164. 
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divide, the next step is to ascertain its amount. For this 
purpose it is necessary first to deduct all claims against 
the united family for debts due by it («'), or for charges 
on account of maintenance, marriages or family ceremonies, 
which it would have had to provide for, if it remained 
united (a?). When these are set aside, an account must he 
taken of the entire family property in the hands of all the 
different members. In general this account is simply an 
enquiry into the existing assets (//). No member can have 
any claim to mesne profits previous to partition, because it 
is assumed that all surplus profits have, from time to timt^ 
been applied for tin* family benefit, or added to the family 
property. No charge is to la* made against any member 
of the familv, because be lias received a larger share of 
the family income than another, provided lie* has received 
it for legitimate familv purposes. Nor can the manager bo 
charged with gains which he might have made, or savings 
which he might have effected, nor even with extravagance 
or waste which he lias committed, unless it amounts to 
actual misappropriation. But, of course, advances made to 
any member for a special private purpose, for which ho 
would have 1 no rigid to call upon the family purse 1 , or to 
discharge li is own personal debts, contracted without the 
authority of the other members, or aliemations of the family 
property made by an individual for his own benefit-, would 
be properly debited against him in estimating his share (z). 
And, conversely, money laid out by one member of the 
family upon the improvement or repair of the property, or 
for any other object of common benefit, in general constitutes 
no debt to him from the rest of the family. The money 
which he expends is probably in itself part of the joint 


•r, 


(w) Under this he»d e erne all the complicated ^ucstiong discussed, flufd, 
§ 385, 310, et seq as to whether transactions entered into by one member of 
the family bind the whole. 

(x) Ante , 5 SOI : Yniitavalkya, ii. § 124; Mitaksbatu, i 7 , § 3—5 ; Daya 
r»h**A, i. § 47. iii. 2 $ ‘VS — U ; V. May., iv. 4. § 4. iv. 0, § 1, 2, >r. 4, § 1 4 ; ft Dig. 
73, 06, 389 ; W. & B. 786 — -792. See as to the flight ceremonies, 3 Dig, 104. 

<i/l Juqmohnndaft v. Mangaldu * , 10 Bom. 529. 

Ante § 269 ; Lakshman v Hnmchnndra, [ Bmu. 561 ; Kmierrae v. Qurn 
5 Bom. 589; per curiam , 11 Mad. p. 248. 
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property, so that he is merely returning to the family its 

own. But this presumption might be rebutted. If the 

funds which he had expended were advanced out of his own 

self-acquired property, or out of the income of property 

which by mutual agreement had been set aside for his 

exclusive enjoyment, an arrangement with his coparceners 

by which he was to lav out money from his separate funds, 

and they wore to reimburse his outlav, would be valid (a). 

* • 

Wewir profit**. Mesne profits mav be allowed on partition, where one 

member of flu* family has been entirely excluded from the 
enjoyment of the property, or where it has been held by a 
member of the family who claimed a right to treat it as 

a 

impartible, and therefore exclusively bis own (b). Such a 
claim, however reasonable and honn fu 7c, negatives the 
ordinary presumption that, the annually accruing profits 
have been applied for the benefit of tin* family, and that 
the savings have been carried into the family treasury. 
The same rule applies, where, by family arrangement, the 
property is held in specific and definite shares, the enjoy- 
ment of which has been disturbed (r). 

Coparceners. § 430. SECONDLY, AS TO Tfl K PERSONS WHO SHARE. — Any 

coparcener may sue for a partition, and every coparcener is 
entitled to a share upon partition (77) . But some persons are 
entitled to a share upon a partition who cannot sue for it 
themselves. Upon these points there are many distinctions 
between the early and the existing law, and also between 
the law of Bengal and of the other provinces. 

Son during life In Bengal the son has no right to demand a partition of 
of . property held by his father during the life of the latter 

(§ 224). The Mitakshara, on the other hand, expressly 


in) \futtu8ramy v. Subbiramohiva , 1 Mad. H. 0. 309. 


(M Per curium, Knnntrnv v. 5 Bom. p. 595 : Venkata v. Nnrayi/a, 

7 1. A. 38, 5! ; S. 0. 2 Mad. P2S; Vpnkntn v. Rajaqopaht, 9 T. A. 125 • S. <7. 5 
Mud. 23d ; Kriahvn v. Sithbnnna. 7 Mad 501. 

(<*) Shankar Baksh v. Harden Bakah, W5 T. A. 71 ! B. (\ H» Cal. 397. 

Oi> Ah tO tUl* rnrSOUH who :i vn dnmrn<»npi*a tmo 5 *>14 
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asserts the right (§ 222 Yet it is remarkable how slowly 
the right came to be recognized in practice. Sir Thomas 
Strange discusses the subject with an evident leaning 
against the right (e), Mr. Strange, in his Manual, treats 
the right as existing, but as one which, until very recent 
times, was opposed to public opinion, unless under excep- 
tional circumstances (f). Several of ihe/ti/tru/i# quoted by 
West and Biihler uflirm that the right only arises where the 
father is old, diseased or wasteful (j /). TTie High Court of 
Bombay, in a case already cited, held that as regards 
movable property at all events the son could not enforce a 
partition against his father's consent ; and in the argument 
it was stated that no bill fur such a purpose hud ever been 
tiled in the Supreme Court (/ij. The right both of a son 
and a grandson under Mitakshara law to a partition of Urau«l«ou. 
movable and immovable property in the possession of a 
father, against his consent, has now, however, been settled 
by express decisions in Madras, Bengal, the North-West 
Provinces, and Bombay (/). In the Privy Council the 
right of the son to compel his father to make a partition of 
aueestral immovable property has also been recognised as 
the settled law of all the Presidencies (A*), The right of 
the great-grandson to a division is not expressly stated in Gnut-graudson. 
any of the early Hindu law-books, but it rests on the 
same grounds as that of the son, equality of right by 
birth (/). 

§ 431. The rights even of unborn sons were originally so Aitetboru §oug* 


(f) 1 Stui. H. L. 1 70. ( < ) Preface, viii. 

(ij) W. & B. 364, 402, {2nd r.L) 

t k) Htnnchandru v. Mukmlvr, 1 Hum. H. Appx, 7b (2nd e>).; 

(ij Nd'jiili n<ja v. Snbhiru>nauut(i t I Af ■* «1 H. 0. 77 ; Siujahntja v. I V/i twain 
I Mad. Law hep 7b; Latjr*( v. llajnumin, 12 H. L, it. 373 ; S. U. 20Sut(i. 
336 j Knhpn akad v. Hawctutrau, I All. 150; J<«nd hixiun e v. iihtb Sakai, 5 
All. 430. See hiimthd, Pom. Sel. Hep. 41, 42 ; W. »V it. 306, 370, 373, f2ml edj ; 
per fnriaut t Mafu \takvanaih v. {June* 1 1 , 10 lluni. ii. C. 4f>»J ; J u<j uwh undo# v. 
Slttnyuhla* , 10 Hum. 520, 5/8. Thin rule baa been extended, to Khoja 
Mubttnimrtdaii<«, a* beiag governed by Hindu Law ; Caaeumbkoy v. AkmedOlwff 
12 Korn. 2»U, 21*4. 

(Hr) iSura j tiunxi y. SA«o Verahad, 6 I. A., |». 106. 

(0 W. A IJ, 672 ; Lava Bbaga, si. 1, 5 31 — 45 ; Jtiighumindaua, ii 24; Smriti 
Chftidrika, viii. J 11 { Vivada Cbiutamatii, 231*; Mhhu, it. $ 137 ; Viratuit., p* 
W, 1 23a ; Sanunad Vibum, § 221 j fcarvadhikari, 561 ; dolly, Lecfc., 170. 
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much respected, that when a son was born after a partition 
had taken place between a father and his sons, the partition 
was opened np again, in order to give him the share which 
he would have had if he had then been alive (m) . And 
Jimuta Vahana was of opinion that the rule was still appli- 
cable where the property to be distributed was inherited 
from the grandfather, because distribution of such property 
was illegal so long as the mother was capable of bearing 
children. Consequently, the rights of an after-born child 
could not be prejudiced by the illegal act (a). Other 
writers, however, stated that a son born after a partition 
could only take his father’s share, representing him to 
the exclusion of the previously divided brethren (o). The 
Mitakshara reconciles the conflict by saying that the latter 
texts lay down the general rule, while the former are limited 
to the case of a son who was in his mother’s womb at the 
time of partition. Jimuta Vahana takes the same view 
in cases where the partition is made by the father of his 
self-acquired property. Therefore, in all cases where the 
birth of a son would add to the number of sharers, if the 
pregnancy is known at the time, the distribution should 
be deferred till its result is ascertained. If it is not known, 
and a son is afterwards born, a redistribution must take 
place of the estate as it then stands (p). If the father had 
divided the whole property among his sons, retaining no 
share for himself, it is said that the sons, with whom parti- 
tion lias been made, must allot from their shares a portion 
equal to their own to an after-born son (q). 

§ 432. U nder Mitakshara law, the right to a share passes 


(in) Vishnu, xvn. § 8; Yajmivnlkya, ii. 122; per curiam, II I, A, p. 
ii All. i>. 571- See the subject discussed, Krishna v. $<nni, V } 


C 

jmg 1 

p. t 'N / 4 » 


17P; S. 
Mud. 64, 


(ii) Duyti Bhagu, i. § 45, vii. § 10; Hugh mu* minim, ii. 30, 81, 86. This restric* 
lion however is no longer in t oree, § 225. 

Mann, ix. § 2i0; Ghuouiui, xxviii. $ 26; Narnda, xiii.§44; Yrihttepttti, 
ii big. 40, 485; A meal v. bhayivan, 4 All. 42/. 

t}U Mitnksharn, i. 6, § 1 — 12 ; !)«>» Bhaga, vii. § 4 $ V. May, iv. 4, § 85 — 8/ j 
Vimiuit, p. U2, § 24; Yekeyamian v. Aqniwmrwti, 4 Mad. H, C. 8l>7; per 
Vma>ck, O. J., Aalidats v Arishatt, t B. L. K. {F. B*) pp. US— 181* 

(g) 1 W. MaeN. 47* 
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by survivorship among the remaining coparceners, subject 
to the rule that where any deceased coparcener leaves male 
issue they represent the rights of their ancestor to a parti- 
tion (r). For instance, suppose A. dies, leaving a son B., 
two grandsons E. and F., three great-grandsons 11,, I., J., 
and one great-great-graiulson Z. The last named will take 
nothing, being beyond the fourth degree of descent (§ 247). 
The share of his ancestor \Y. will pass bv survivorship to 
the other brothers, B., C., 1)., and their descendants, and 
enlarge their interests accordingly. Hence lb, C., and !)• 
will each be entitled to one-third, E. and F. will take the 


A. 

i 


B. 


C. 

dead. 


K. 


U. 


( 

D. 


W. 

dead. 


d«*ad. 

| 


1 

F. <j 


x. 

dead. 


dead . 

s 

i 

1. 

~ > 

J. 

k 



dead. 


I 

third belonging to C., and 11., J., J., will take 1)/ s third. 

Each class will take prr ^tirpr,s as regards every other class, 
but the members of the class take^ r cajnfa as regards each 
other. This rule applies equally whether the sons are all by 
the same wife, or by different wives (*). But if W. had Jlepre*cutuUon 
effected a partition with A., then, on his death, his fourth 
would have passed at once to Z., supposing X. and Y . to have 
predeceased. The right of any descendant, or set of des- 
cendants, to a partition assumes, however, that the ancestor# 
above him or them are dead. (J. can compel a partition with 


(r) It mu*! always be re me in be red th.it what p.»m»en i« not a aba re, as iu lieu* 
gal, but the light to have u share on partition, untc, 5 240. 

(«) Mitaktdmra, i, 5, J i » V. May., iv. 4, $ 2il~ 22 ; fcrnriti Chatidrikn, viii, 
| 1—10; Katya yatm, 6 Dig. 7 ; Devalu, it. tl, 10, 440, 4«*S ; Nurada, nil, § 2b $ 
2 Dig, o72, 575, 5 70 ; 1 Sira. H. L. 205 ; 2 Stra. li. L. 551 557 » AJootioovengada 
v. 'looinbuyu*awy t Mad. Dec. of ih4V, 27 ; i’ouruthay v. Puroowutf, Mad. Dee, 
of 1856,0 ; Munjanufha v. 5 Mad. 502. Income families, however, 

a caatom called I'utni-bkay* prevail* of dividing according to mothers; mo that 
if A had two moum by hi* wife 15.. and three »om» by (J M the property would be 
divided iuto moietien, upe going to the «ou» by B,, and the other to the sou* 
by C. iiuimun v. Aheaun, 2 S. D. 1MJ U47)* Tina practice p retail* locally iu 
Oodh, aa evidenced by numerous M'anb-ul-urt which 1 have «eeu iu eases under 
gppeal to the Privy Council. J ■ D. M. 
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cener*, as for instance, liis father’s brothers, or their sons (a). 
In Khandask a legitimate daughter and an illegitimate son 
divide the property (h). 

ority not a § 435. The legality of a partition during the minority of 
some of the coparceners is recognized by Baudhaijana, who 
says that “ the shares of sons who are minors, together with 
the interest, should be placed under good protection until 
the majority of the owners” (r). One text of Katj/ai/ana 
appears to prohibit partition while there is a minor entitled 
to share (d). But it is quite evident- that if such a rule 
existed, a partition could hardly over take place. It is now 

wity. quite settled that a partition made during the minority of 
one of the members will be valid, and if just and legal will 
bind him. Of course, his interests ought to be represented 
by his guardian, or some one acting on his behalf, though I 
imagine that the fact of his not being so represented would 
be no ground for opening up the partition, if a proper one 
in other respects (r). When he arrives at full age he may 
apply to have the division set aside as regards himself, if it 
can be shown to have been illegal or fraudulent (/), or even 
if it was made in such an informal manner that there are no 
means of testing its validity (<j ) . But a suit cannot be 
brought by, or on behalf of, a minor to enforce partition, 
unless on the ground of malversation, or some other circum- 
stances, which make it for his interest that his share should 
be set aside and secured for him (li). Otherwise he might 
be thrust out of the family at the very time when he was 
least able to protect himself. 


(a) Thangam Pillai v. Suppa Pillai , 12 Mad. 401. 

U>) Steele, ISO. (r* Rnmllmynna, ii. §2. (d) 3 Die. 544. 

f«t) 2 St.ra. H. L 362; 2 W. MaeN. 14; Demvanti v. Divarkanath , 8 B L. R. 
303. note : S. C Suh no mint, Deo Bnnwtt v. Dwnrknnath , 10 Snth. 273. 

(/) Nallappa v Ualmnnud, 2 Mad. H. C. 182; per curiam , Lakfthmibai v. 
Qanpat, 4 Rom. H. 0. ((). C. J.) 159 ; Deowauti v. Vmirkanuth , 8 B.L.R. 363, 
note ; sierra, note uC . 

(q) Knlee Snnknr v. D enendro^ 23 Snth. 68. 

(JO 1 Stm. H. L. 206; Svamiuar v. Chakkatingam , 1 Mad. H. C. 105 ; Alime- 
Inmmaf v. Arnnnchellam . 3 Mad. H. <\ 69: Kamakxhi v. Chidnvnbara , ih. 94; 
Drinioodur v. Spnabattu, 8 Cal, 537 ; Thnnnam Pillai v. &nppa Pillai , 
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An absent coparcener stands on the same footing as a AU»nt 
minor. The mere fact of his absence does not prevent par* 
iition. But it throws upon those who effect it the obliga- 
tion to show that it was fair, and legally conducted, and the 
duty of keeping tho share until the return of the absent 
member (t). The right to receive a share of property 
divided in a man’s absence is laid down as extending to his 
descendants to the seventh degree. But, of course, it would 
now bo regulated by the law of limitation (A*). 


§ 436. A wife can never demand a partition during the 
life of tier husband, since, from the time of marriage, 
she and lie are united in religious ceremonies (/). But in 
former times, where a partition took place at tho will of 
others, the interests of tho women of the family, whether 
wives, widows, mothers, or daughters, were much better 
provided for t han they are at present. Where tho partition Right of wife, 
was made in the father’s lifetime, the furniture in tho house 
and the wife’s ornaments were set aside for tho wife, and 
where the allotments of the males were equal, and the wives 
had no separate property, shares equal to those of tho sons 
were set apart for the wives for their lives (m). According 
to Harinatha , however, this right to a share did not arise 
where the husband reserved two or more shares to himself, 
as he was entitled to do, as the ext ra shares were a sufficient 
provision for his wives (n). And so, where the partition 
took place after the father’s death, the mother and the grand- 
mother were each entitled to a share equal to that of the sons, mother, mid 
and the unmarried daughters each to the fourtJi of a share (<?). daagfet€r 
If the sons chose to remain undivided they had a right to do 


(%) 1 Stm. H. L. 206; 2 Stra. H. L. 341 ; 3 Dig. 5U. 

(k) Daya Bhaga, viii. ; D. K. 8. ix. See Act XV of 1877, Sched. ii. 

§ 123 ; 127 , 144 . 

ll) Apaxtamba, liv. § 16. 

(in) Yajuavalkya, ii. § 115; MiUkabara, i. 2, § 8—10; Daya Bhaga, ifi. 2, 
§ gl ; D. K. S. vi. $ 22 — 31 ; Unghanaudaua, ii. 13, 14, 18; V. May., iv, 6, 
1 16. Viiumit., p. 57, § 10. 

(n) 1 W. MacN. 47. See, too, D. K. S. vi. | 27. 

(o) Vyaaa. Vrihaxpati, 3 Dig. 12 ; Vi«hnu,3 Dig. 15; Mann, ix. § 118 ; Mitak* 
eHura, i, 7 ; Daya Bhaga, UL 2, 5 20, 34 j V. May, if. 4, $ 18, 39, 40. Viramifc,, 
p. 79, $ 19. 
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no. The women of the family could never compel a diviiion, 
and were entitled to no more than a maintenance. This 
is still the law universally where the father leaves male 
issue (/>). But where he leaves no male issue there is, as 
already observed, a difference between the law of the Mifcak- 
shara and that of the Daya Bhaga. Under the former 
system females never succeed to the share of an undivided 
member so long as there are male coparceners in existence ; 
under the latter system they do. But according to the 
doctrines of Jitnuta Vahana , the shares even of an undivided 
member are held in a sort of quasi-severalty ($ 348), so 
that the right of the female heirs to obtain possession of 
this share is rather a branch of the law of inheritance than 
of the law of partition (</). 

§ 437. In Southern India the practice of allotting a share 
upon partition to wives, widows, or mothers has long since 
become obsolete. r Hie Smriti Chandrika, which admits the 
right of an aged father, when making a partition with his 
sons, to reserve a double share for himself, says that if he 
does not avail himself of this right, lie ought to take, on 
account of each of his wives, a share equal to that taken by 
himself (r). But the right of a father to reserve an extra 
share for himself in regard to ancestral property is now 
obsolete (§ 447), and the corresponding practice of reserving 
a share for wives has also disappeared. The pandits of the 
Madras Sudr Court, in a case where a man had made a 
deed of division allotting a share to his son, and another to 
his wife and daughter, declared that such a division was 


(p) 2 W M acN . 65, n. ; F. MoeN. 45, 57- 

(</> Seethe renurksof Jagunixitha, 3 Pig, a. “ The right of partition consist* 
in the relation of son to the original possessor and the like. Even the son of 
the daughter of a man who leaves no male issue, and the son of a mother** 
•istot-j are not intended by the term ‘undivided,* since they belong to other 
families.** A daughter's sob iu Bengal would certainly he entitled to have hi* 
grandfather's share ascertained and delivered to him (§ 433.) But his suit 
would be more in the nature of an ejectment than of a partition, which implies 
previous membership in a joint family. 

(r) Smriti Chandrika, iv. § 26—30. This appears also to be the opinion of 
the author of the Snrasvaii Vilasa, who cites Apararka in support of it. 

§5 77 , 111 — 117 . 
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illegal by Hindu law, u inasmuch as a wife and daughter, 
who have no right to property while a son is alive, are not 
capableof participating in the property whilo he is alive” (#). 
The practice in Madras, as far as my experience goes, is 
that in making a division during a father's life, no notice is 
taken of his wife or wives, their rights being included in 
his, and provided for out of his share. As regards the 
mother, where partition is made after the death of her hus- 
band, the Smriti Chandrika, after discussing the texts 
already cited, points out that a widowed mother with male 
issue cannot be entitled to a partition of the heritage, as she 
is not an heir, but only to a portion sufficient for her mainte- 
nance and her religious duties. Consequently, that where 
she is stated to be entitled to a share equal to that of a son, 
this must mean such a portion as is necessary for her wants, 
and which can never exceed a son's share, but which is 
subject to be diminished, if the property is so large that the 
share of a son would be greater than she needs, or where 
sho is already in possession of separate property (/). This 
is in accordance with existing practice. The plaint in a 
suit for partition in Madras always sets out the names of 
such w idows as are chargeable upon the property, and asks 
that the amount necessary for their maintenance may bo 
ascertained and set aside for them. This amount, though 
of course iu some degree estimated wdth reference to the 
magnitude of the property (§ 417), is never considered to 
be equal to, or to bear any definite proportion to, the share 
of sons. Mr. W. MacNaghten states that this exclusion of 
mothers from a distinct share on partition is peculiar to the 
Stnriti Chandrika, and that according to the Mitakshara 
and other works current iu Benares and the Southern 
Provinces, not only mothers, but also childless wives are 
entitled to shares, the term mdta being interpreted to 
signify both mother and stepmother («). The Viramitro- 


(#) Metnatchee v. Chetumbra, Mad. Dec*, of 1853, CL 
( t ) Soiriti Chandrika, iv. § 4—17 ; 2 Stra. H. L. 309; Vfnkalammal v. 
Andyappa, 6 Mud. 130 ; per curiam f S Mad. at p. 123. 

(») 1 W . MacN . 50. V yam expressly lajs down that 41 the wives of the father 
who have no boos are entitled to equal shares (with the sons of other wives) ; 


*8 in. 


* 

Benares law. 
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daya admits sonleas wives to a share when partition is made 
by the father, but excludes them from a partition made 
after his death. The ground of the distinction is, that in 
the former case they tak.e as wives, while in the latter case 
they can only take as mothers. He seems however to admit 
that the Mitakshara and the Madanaratna recognise the 
right of stepmothers to a partition with their sons (r). I 
have been informed on high authority that the usage as 
regards allotting maintenance instead of shares to mothers, 
when a partition takes place in Bombay, is the same as that 
which prevails in Madras. But the fut walls of the pandits 
lay it down that she is entitled to a share equal to that of a 
son, and the same view is stated by Mr. Justice Went in a 
well considered judgment in a recent case (a ). I know of 
no express decision upon the point in Bombay. The High 
Court of Bengal has on several occasions decided that, 
under Mitakshara law, a mother is entitled when a partition 
takes place to have a share equal to that of a son set apart 
for her, either by way of maintenance or as a portion of the 
inheritance, even though the partition takes place in tho 
lifetirno of the fat I ier («#•). The same view is taken by the 
High Court of the North-West Provinces which holds that 
a Hindu widow, entitled by the Mitakshara to a propor- 
tionate share with her sons upon partition, can claim such 
sharo, not only quoad the sons, but as against an auction 
purchaser at a sale in execution of the right title and 
interest of one of tho sons before partition (y). 

§ 438. Under the law of Bengal the rights of females 
stand much higher than they do in the other provinces. 


mid so are all tbo wives of the paternal grandfather.” 3 Dig. 12 ; V. May., \v. 
4, §19, says this includes step-graudinothera also. So also the Mithila school 
1). K. 8 . vii. § 7. Bee 3 Dig. 13 ; Damoodur v. Senabutty , 8 Cul. 537. 

(r) Viramit., p, 79, § 19. 

(to) Madhowrao v. Yusuuda, 2 Bor. 454 [468] ; W. k B., 2nd ed., 91, 92, 97, 
109, 806, 890 j hakshman v. Satyabhamabai, 2 Bom. 494, 504. 

(a?) Judoonath v. Bishonath , 9 Suth. 61; Mahabeer v. ftamyad, 12 B. L* R* 
90; 8. C. 20 §uth. 192; Laljeet v. Rajcoofrwr , ib. 873; 8. C. 20 Suih. 886 ; 
Pursid v. Honooman, 5 Cal. 845 ; Sumrunv. Chuudnr Atun, 8 Cal. 17; A rishm 
v. Uoni Mohun, 12 Cal. 165, 

(y) JBilvw v. Dina Hath, 3 All, 8S. 
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Partition daring the life of a father is so uncommon in 
Bengal, that I can find no authority as to setting aside 
shares for the wives. The Daya-krama-aangraha seems to 
limit the right of wives to have such shares to cases where 
the father makes a partition of his self-acquired property. 

In such a case, if peculiar property has been already given 

to one wife, the other wives, whether childless or otherwise, 

are entitled to have their shares made up to an equal 

amount. If they have had no peculiar property, then they 

are to have shares equal to those of sons (;). After the 

death of the father, the right of the widow depends upon Right of whh»w 

whether the father has left male issue or not, and wind her Ul Htn * rt ** 

she is a mother or a childless wife. That, is to say, she 

may either be a coparcener before partition, or only entitled 

to a share in the event of a partition, or entitled in no case 

to more than maintenance. 

1. If the father dies leaving no male issue*, his widow Where no issue, 
becomes his heir, whether he is divided or not. She is in 
the strictest sense a coparcener. She became a member of 
the same gotra with her husband on her marriage, and is 
the surviving half of his body, as w r ell as his heir (a). She 
can herself sue for a partition, and need not wait for her 
share until a partition is brought about by the act of 
others (b). The Calcutta High Court, however, has laid it 
down that owing to the special nature of a woman’s estate, 
it would be the duty of a Court, before decreeing partition 
in favour of a widow, to sec that the interests of the pre- 
sumptive heir be not affected by the decree. The Court 
ought to be satisfied that it is a bom fide claim arising from 


(*) D. K. 8. vi. $ 22—26. 

{a) W. A B. 1*29 ; Vribaspati, 3 Dig. 458; Day;i Bhsga, xi. ), $ 14 note. 43, 
40,64; D. K. 8. ii. 2, $ 41. 

{ b } P. MilcN. 89, 59 ; 1 W. MacN. 49 ; Dhnrm Dan v» Iff, Sham a 8oondri t 3 
M, I. A. 229, 241 ; 8. 0 . 0 Satb. (P. C.) 43 ; 8hib Par shad v. Gunga J/otis#, 10 
8ntb. 291 ; tkradaminey v. Jogeah, 2 Cal. 262. Even before partition tbe widow 
baa an alienable interest which may be enforced b? partition by her assignee. 
Jnnoki Nath v. Mothura Nath , 9 Cal. 580. Aa to tbe righte of aereral widows 
inter *e, post, § 510. As to tbe right of widows among tbe Jains to demand a 
partition of their husband’s share, seo Sfhw Singh v, Ut Vakho. 0 N.*W. P. 
4O0, a fid. 5 I, A. 87 ; S. C. 1 Ail. 088. 
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such necessities as render partition desirable between two 
joint owners, and that she would properly represent the 
interest of the estate, including that of the person who 
would come after her (r). 


Stepmother. 


2. If the father dies leaving issue, and a widow who is 
not the mother of such issue, she is never entitled to mor<T 
than maintenance. The writers of the Bengal school differ 
in this respect from those of the other provinces, since they 
exclude a stepmother from the operation of the texts which 
speak of the share of a mother. Ami this exclusion equally 
applies, whether the widow was originally childless, or was 
the mother of daughters only, or was the mother of sons 
whose line has become extinct before partition (d). 


Mot her 


Right af mother 
in Bengal. 


8. If the father dies leaving male issue, and also a widow 
who is the mother of such issue, she is only entitled to main- 
tenance until partition, and she can never herself require a 
partition. But if a partition takes place by the act of others, 
she will be entitled to receive a share, if the effect of that 
partition is to break up or diminish the estate out of which 
she would otherwise be maintained (c). Hence her claim to 
a share is limited to the two following cases : first, when the 
partition takes place between her own descendants, upon 
whose property her maintenance is a charge. Secondly , 
when it takes place in respect of property in which her 
husband had an interest. 


§ 439. First. If a widowed mother has only one son, she 
can never claim a share from him, and if he comes to a parti- 
tion with his brothers by another mother, her claim for main- 
tenance is a charge upon his share and not upon the whole 
estate (/). But if he dies, and his sons come to a division, 


(c) Afohadeay v. Harnk Narain , 9 Cal. 244, 250. 

{d) F. MacN. 41, 57 ; 1 W. MacN. 50 ; 3 Dig. 13 ; D. K. 8. tii. § 3, 5, 6 ; 
Daya Bb&ga, iii. 2, § 30 ; Raghunauda, ii. 1 7 ; ante , § 437. 

(e) 2 W. MacN. 65, it. ; F. MacN. 45, 57, 59 ; Bilano v. Dinanath , 3 All. 88. 
Hence until partition she lias no alienable interest. See Judoonath v. Miehonath . 
USutfa. 61. 

(/) Hemangini Dasi v, Kedarnath> 16 I. A. 1X5 ; S. C. 16 Cal. 75 8. 



Pirn. iSi * 439.] PERSONS RNTIT LED TO PARTITION, 


S|3 


then she would be entitled to share with them as grand* 
mother. Similarly, if a man dies leaving three widows, 
each of whom lias one son, and these three sons come to » 
division, none of the mothers would have a right to a share; 
because each of them retains her claim intact upon her own 
son. But if the sons of one son divide among themselves, 
their grandmother will be entitled to a share. If the grand- 
sons of all three widows divide, all the grandmothers will 
be entitled (;/). In each case the share of the widow will be 
equal to the share of the persons who effect the partition. 
If it takes place between her sons, she will take the share 
of a son ; if between her grandsons, she will take the share 
of a grandson (/<). If a mother has three sons, one of whom 
dies leaving grandsons, and a partition takes place between 
the two surviving sons and the grandsons, the mother will 
be entitled to the same share as if the division had boon 
effected between three sons ; that is to say, the property 
will be divided into four shares, of which the mother will 
take one, each surviving son will take another, and the 
grandsons will take the fourth (/). Where the partition 
takes place between grandsons by different fathers, the 
matter becomes more complicated. For instance, suppose A. 

A. 


II. 

I 

2 gi undionff. 


0. 

1 

3 grandsons. 


D. 

I 

4 grandsons. 


to have died leaving a widow and three sons, and these son# 
to die, leaving respectively two, three, and four grandsons, 
and that these grandsons come to a di vision. I f their grand- 
mother was dead, the property would be divided into three 
portions, per xtirpes, which would again be divided into two, 
three, and four parts, per capita (§ 432). But if the grand- 


(gl F. MncN. 39 t 41, 54 ; Sibbnamndery v. Buminmulhj , 7 Cal. 191. 

(h) D. K. 8. r»i § 2, 4; RtgUnuartdAtifl, ii. 19. If ulie baa already been pro* 
Tided for to th* extent to which *he would be entitled on partition, she takes no 
more ; if to a lea* extent, abe takes an mock more an will make op her «bare. 
Jodtxnutih v. Ifrojottath, 12 B. L. R 885. 

(i) Pruwnhimm v. Muitoosoondery, Fiiiton, 389 s Goorooptreaud f. Secb- 
chunder , F. MacN. 29, 52. 


Grandmother. 


(mind mother in 
Bengal. 
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mother is alive, she will be entitled to the same share as 
a grandson . But it is evident that the grandsons by B. take 
a larger share than those by C., and these again a larger 
share than those by D. The mode of division, therefore, is 
stated to be, that the whole property is divided into ten 
shares, of which the grandmother will take one, the two sons 
of B. will take three, the three sons of C. will take three, 
and the four sons of D. will take three. If the widows of 

B. , C. and D. were also living, they would be entitled to 
shares also. Each widow would take the same as her son. 
But in order to arrive at this share, a fresh division would 
have to bo made. The three-tenths taken by the sons of B. 
would be divided into three parts, of which his widow would 
take one. Similarly, the three-tenths taken by the sons of 

C. would bo divided into four parts, and the three-tenths 
taken by the sons of D. would be divided into five parts, of 
which one would go to the respective widows of C. and D., 
the remainder being divisible among their sons (&). The 
same widow may take in different capacities, as heir of one 
branch of the family, and as mother or grandmother in 
another branch. A very complicated instance of this sort 
is recorded by Sir F. MacNaghten as having been decided 
in the Supremo Court at Calcutta (/). 

In one case in Bengal, where a partition was made after 
the death of all the sons by their widows, it was held that 
the grandmother had no right to a share. No counsel 
appeared for the grandmother, and, as might be expected, 
no precedents were cited. The decision can hardly be 
looked upon as of much weight, in the face of the direct 
authority on the other side (m) . 


(*) F. MacN. 52—54. 

(i) Sree Motie Jeetnoncy v. Attaram , F. MacN. G4; Cnllychurn v. Jonata, \ 
InU. Jur. N. 8. 294 \ Jugomokan v. Saro&imoyee , 3 Cal. 1411 ; Torit v. larapro. 
$<mno, 4 Cal. 756 ; Kristo Bhabiney v. Ashutosh , 13 Cal. 39. 

(m) Jtayee v, Puddum, 12 Sutb, 409, affirmed on review, 13 Suth. 66; centre 
Svbbosoondery v. Bussoomutty , 7 Cal. 193 ; Bhadri Bey v. Bhugwat , 8 C*»l.u^ 
8. C. 11 C. L. It. 186. See Yyasa and Vrihaspati, 8 Dig. 12, where the rigfc^v 
the grandmother to a share is expressly asserted ; and so Jag&naatha gaye, 

A 1 110. ^7 
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Where a partition takes place among great-grandBons 
only, it is said that the great-grandmother has no right to a 
share (a). But if a son bo one of the partitioning parties 
with great-grandsons by another son, she would take a son's 
share. And if a grandson and great-grandson divide, she 
would take a grandson's share (<d. 


Gimt -grand- 
mother. 


§ 440. S+'t'oiuilif. “ Partition, to entitle a mother to the 
share, must bo made of ancestral property, or of property 
acquired by ancestral wealth. Therefore, ii the property 
had been acquired by A., the father of B. and (\, and B. 
and C. come to a division of it, their mother (the widow of 
A.) shall, but their grandmother shall not, take a share of 
it. And if the ('state shall have boon acquired by B. and 
C. themselves, neither their mother nor grandmother will 
be entitled to a share upon partition" ( )A. 


Wife only «hare§ 
ill hu* baud'* 
properly. 


§ 441. When* a partition takes place during tin* life of 
the father, the daughter lias tin right to any special appor- 
tionment. She continues under his protection till her 
marriage ; he is bound to maintain her and to pay her mar- 
riage expenses, and the* expenditure lie is to incur is wholly 
at his discretion (✓/). But where tin* division takes place 
after the deatli of the father, the same texts which direct 
that the mother should receive' a share equal to that of a 
son, direct that the daughter should receive a fourth 
sharo (r). It is evident, however, that there was much 
less need to set apart a permanent provision for a daughter 
than for a widow. The expenses of her marriage, and her 

maintenance for the verv few years that she could remain in 

# • 

her father's family, constituted the only charge that had to 
be met in respect of her. Hence it was very early consider- 
ed that the mention of a definite fourth only meant that 


Right* of 
duughter. 


Daughter 


hi) % Dig. 27; F. MaoX. 2S, 51, doubted by J)i\ WiUon, Work*, v. 25. 
fo) F. MucN. 52. 

Ip) F. ktfleX . 5l. 54; Tttrre Peruhnd x. Snnih Kcner, H) Cal. 101*. 

(q) Alitakabara, i. 7, § 14. 

<r) Yftjnavttlkv*. ii. §124: a** fint# t 5 4VI, A* to the modi* of calcnUtiiiff 
th*» fourth, *«» Mttakahnra. i. 7. § 5 — 01; 5 T>*g. 9$, 94 ; Smrili Chumlrikn, iv. 
5 JM : Wilaon, WMn, v. 42 
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a sufficient amount must be allotted to each daughter to 
defray her nuptials. This view is combated by Vijnanw* 
vara , who maintains that the letter of the law must be 
respected* The Smriti Chandrika, however, evidently 
inclined to the modem doctrine, as it states that the 
full fourth is only to lie given where the estate is in- 
considerable. And it is expressly asserted by the Madha- 
viyn and the Bengal writers, and those of the Mithila 
school (#*). The practice at present is in conformity with 
this opinion (/). 

Where daughters take as joint-heirs, the effect of parti- 
tion between them comes under the law of succession, and 
will be discussed hereafter ($ olo). 

§ 442. A stranger cannot compel a partition, in the sense 
of compelling anv or all of tin 4 members of a family to 
assume fch p status of divided members, with the legal conse- 
quences following upon that .status. But he may acquire 
such rights over the property of any coparcener as to 
compel him to separate the whole or part of his interest in 
the joint property, and so sever tin 4 coparcenary in respect 
of it. This may be effected either by actual assignment, or 
by operation of law, as by insolvency, or upon a sale in 
execution of a decree (m). How far a member of an 
undivided family under Mitakshara law can, by his own 
voluntary act, transfer his rights in the joint property to a 
stranger, is a matter upon which there is much difference 
of opinion, and which has already been examined (r). But 


f*l Mitnkidinra, i. 7. § 11 ; Pimiti Chandrika, iv. § 18, 19: Mndhnviya, $ 2. r r 
where he misrepresents the opinion of VijiuineMvam : Daya Bhaya, iii. 2. § 89* 
I). K, S. vii. § 9, 10; Hitghunandann, iii. 19,20; 8 l>ig. 99 — 94. The Viratni* 
trodaya argues for the view adopted by the Mitaksbara, but sets out the conflict* 
bar opinions, Viramit., p.81, § 21. The Sarasvnti V ilium nets out both vieirgt^ 
hut states the modern doctrine, which is that of Apntwka, hint, though with- 
»mt offering any opinion of hi* own. § 1 19 — 188. 

(fl F. MncN. 55, 98; 1 W. MacN.50. Daughters have no right, to claim a 
share of their mother’ll property during her life, in ease* in which Ihey would 
1 m* her heirs ; Mathura v. 4 Horn. 545. 

(ti) Per rvrin tn, Rnariemtunm /lessee v. Venobwdna, AH. 1. A. 589 P. C. 4 
Path, (p.rjiw. rVeti dual \ ..htpdee}\ 4 1. A. 247 ; 8, C. 8 Cal. 198. 

(r) Ante, § 827, ef **<$. 
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so far m the right of transfer is recognized it will bo 
enforced, either by [tutting the purchaser in possession of 
an undivided interest, or by compelling the owner of the 
undivided interest to proceed to, or permit a partition, by 
means of which the hostile right can be satisfied (ir). 


§ 443* Persons who labour under any defect which dis- 
qualifies them from inheriting, are equally disentitled to a 
share on partition (.»•). Hut except in the case of degrada- 
tion, which has now been practically abolished by Act XXI 
of 18*>(), (Freedom of religion) such incapacity is purely 
personal, and does not attach to their legitimate issue (y). 
Its effect is to let in the next heir, precisely as if the inca- 
pacitated person were then dead. Hut that heir must claim 
upon his own merits, and does not step into his father’s 
place. For instance, suppose the dividing parties were 
C. and F., and that K. were incapacitated but alive, his son F* 


A. 

_ I 

< - - - - 

H. dead. 1). dead . 

I 

C . h . 

I 

F. 

I 

(}. 


would be entitled to claim half of the property. Hut it I 4 , 
was the incapacitated person, and I)., and K. were dead, (i. 
would ha\e no claim, being beyond the limits of the copar- 
cenary (I). On the other hand, such disqualification only 
operates it it arose (adore the division of the property. One 
already separated from his coheirs is not deprived of his 


tte) 4ad«4 v. Vrnnkinto, .'1 H, L R. {O. C. J.) 14 ; Rtuj)tr>onath v. huckhun t 
IS 8t»th. *23; Afvdditn Qupul x. J/f . U<nrrbu(hj y 2 i Suth. UHl j Lull Jha v. 
Hhaikh Junta, *22 Sutli. UO ; Jhnblroo v. Khnob Lull , ib 294 ; Alanwln v. Run- 
aammi, 7 Mad. 5S8; Jau/okiaath v. Mothuranath, 9 Cal, 580 ; Rajani Kunth v. 
Ham Rath, HI Cal 244 ; tiepin tiehari v. Lai Mohan, 12 Cal. 21)11. 

<4C) Mitakftiiaru, ii. 10; V. May., iv. II ; Daya tilmga, v. ; l). K. 8. iii Soe 
post , ctiap. xix, Ih'insuhye v. Lalla Laljet, 8 Cal. 149. 

(y) .\liinknlmra, ii. 10, $ 9—11 ; Da>a Bbaga, v. $ 1/— 19, Am to adopted 
•otto, free ante, § 99. 

• a) 2 W. MacN, 42 ; Rodhnarain v . Qmra o t 10 M. I. A. 519 ; 8.C. 6B. L, H. 
5U9 ; per l*wcock y 0. J.» Kaltdutt v. Krukan , 2 B, L* H. (F f B.) 115 1 

anti, I 248. 


tH*quu lifted 
llHitt. 


l)i*4ualiticutKm 
in jR*n»oiial. 


Keault of iti 
removal. 
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Removal of 
disability. 


Effect of fraud. 


allotment («). And if the defect be removed at a period 
subsequent t<> partition, the right to share arises in the 
same manner as, or upon the analogy of, a son born after 
partition (/>). How this analogy is to be wwked out is not 
so clear* If the removal of the defect is to be treated as a 
new' birth at the time of such removal, then the principles 
previously laid down would apply (<•). If the partition took 
place during the life of the father, and one of the sons were 
then incapable, he would take no share. But if his defect 
were afterwards removed, he would inherit his father’s 
share. I f, however the partition took place after the father’s 
death, and one of the brothers w r as excluded as being 
incapable, and was afterwards cured, his cure could only 
be treated as a new birth, so as to give him any practical 
rights, by the further fiction that he was in his mother’s 
womb at the time of the partition. If this analogy could 
be applied, he would be entitled to have the division opened 
up again, and a new distribution made for his benefit. But 
that would he rather a violent fiction to introduce, in a case 
where the incapacity was removed, possibly many years 
after new rights had been created by the division, and 
acted upon. Suppose, however, that the incapable heir 
w'as never mired, but Intel a son w ho was capable of inherit- 
ing. If the son was actually born, or was in the w r ornb, at 
the time of the partition, he would be entitled to a share, 
if sufficiently near of kin. But if he was neither bom nor 
conceived at that time, he could not claim to have the 
partition re-opened. He could only claim to succeed as 
heir to the share taken by his grandfather ; and if the 
partition took place between the brothers, he could claim 
nothing more than maintenance (d). 


$ 444. It has been suggested that a coparcener, other- 


(«i ii. HI, § 0; iyecachetuwbtva v. Pavasuctt/, Mad. Dec. 

<>t 1857, 210. ‘ 

H>) AHtaUlmm, ii. 10 § 7 j V. May., iv. ii, § 1 \e) Ante, § 431. 

u tv .2 T^aed by Peacock, V. J., KaiuUu v. Krishan, 2 KL. 

R* (F, B.) 118 121, and *o Krishna v. Sotni, 0 Mad. 64* Of court* >11 jjfl. 
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wi so entitled, may lose his right to a share if he has bean 
guilty of defrauding his coheirs* This view rests upon a 
text of Maim (e) : u Any eldest brother who from avarice 
shall defraud his younger brother, shall forfeit his primo- 
geniture, be deprived of his share, and pay a tine to the 
king/’ This text is explained by Kalluka Bhatta and Jay an - 
itatha as meaning, that the eldest brother by such frau- 
dulent conduct forfeits his right to the special share to w hich 
in early times he was entitled by seniority (/). Yajuaralkyn 
and Katyayana merely say, that property wrongly kept back 
by one of the co-sharers shall be divided equally among all 
the sharers wheu it is discovered (y). This excludes the idea 
that the fraudulent person is to forfeit his whole share, or 
even his share in the property so secreted. The Mitakshara 
discusses the act with reference only to the question of 
criminality. The author decides that the act is criminal, 
but does not assert that it is to be followed by forfeiture, 
and seems to assume that the only result will be that the 
partition will be opened up, and a fresh distribution made of 
the property wrongly w ithheld [h). The other commentators 
of the Benares sehoof either follow the Mitakshara, or pass 
the point over without special notice (/). On the other 
hand, the Bengal writers are of opinion, that the act of one 
coparcener, in withholding part of the property which is 
common to all, is not technically theft, and is not to be 
punished by any forfeiture (A*). The Madras Sudder Court 
in one case followed the literal meaning of the text of Manu, 
and held that it was a complete answer to a suit for par- 
tition by a brother, that he had committed a theft of part of 
the paternal property. In this decision they set aside the 
opinion of their senior pandit, who was of opinion that the 


Fraud of co* 
parcener. 


cultv would be remove*!, it rhe earlier doctrine were huh tailed which appears 
to allow a partition to bo u|*cued up at any distance ut lime in lurour uf ait 
ttfier*born eon, 

(c) ix. $ 213. if) 2 Dig. 5<iL (g) Yajnavalkya, ii. 5 I2fi; 3 Dig. S0& 
(ft) Mitakshara, i. It. This chapter aeeiua to have Wen differently understood 
by Bir Tbom*» and Mr. Strange, I 8 tm. If. L. <32 * Btra. Man. J 273. Me««r* t 
Weft and Btihler take the view utatcd in tbe text, W. A B. 

(i) Bmritt Ohandrika, xiv. 5 4— Oj Madlmviya, § 64 j V. May., iv. 6, § 3 1 
Viraraitrodaya, p 245, % I, 2. 

tu » n. M uk>M «i«i i *t fuuii n x a. viii , xnu wn am* 
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prohibited 


Ln pee ot time. 


embezzler of common property incurred no forfeiture thereby. 
The junior pandit had first stated generally, that the 
person who had embezzled part of the common property 
forfeited all claim to share in the estate. On giving in 
his written opinion, he modified this view by limiting the 
forfeiture to a prohibition of sharing in the portion actually 
embezzled. This opinion also the Court set aside, preferring 
that first given (/). 'Hie Court of the North-West Provinces 
has arrived at an exactly opposite conclusion, and has laid 
down that the wrongful appropriation by one brother of part 
of the joint estate, which the others might have recovered 
by an action at law, was no bar to a suit by him for parti- 
tion (m). This certainly appears to me to be the sounder 
view. 


$ 445. Any direction in a will prohibiting a partition, or 
postponing the period for partition, is invalid, as it forbids 
the exercise of a right which is essential to the full enjoy- 
ment of family property by Hindu law (n). On the other 
hand, an agreement between the members of a Hindu family 
not to come to a partition might be binding upon themselves. 
But unless the agreement also contained a condition against 
alienation, it would not prevent any of the parties to it from 
selling his share, and would be no bar to a suit by the 
vendee to compel a partition (o). Nor could such an agree- 
ment ever bind the descendants of the parties to it (p). In 
Bombay it has been held that it would not even bind the 
parties themselves (q). 

§ 446. As Hindu law contemplates union and not parti- 
tion as the normal state of the family, it follows that lapse 


(l) Canacutwna v. Narasimrnah, Mad. Dec. of 18T>8, 118. 

Oh) Kafka v. Hndrrti, 31 N.-W. V. 26/. Jolly, Lect. 142. 

00 A F it bktitsen v, Harris Chunder, F- 323 ; Mokoo ndo v. Gum*lt t 1 Cal# 

104 ; Jeeba n v. Homanath , 23 Suth. 297 ; Act. IV of 1882, § 10, 1L (Transfer 
of Property). 

(oi Khamihove v. 2 Hyde, 97 ; .4*»a«d v. Prankish , 3 B. L* H. (O. 

0 J.) 14; Attuth v. Mackintosh, 8 B. L. K. 60: Hujender v. Sham Chund* 
6 Cal, 107. 

(p) See Venkatarawanna v. Bramanua, 4 Mud* H. C* 346, 

(</) Ramlinga v. Virupakthu 7 Bom. 688. 
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of time 5* never in itself a bar to a partition. But the 
Statute of Limitations will operate from the time that a 
plaintiff is excluded from his share, and that such exclusion 
becomes known to him ( r ), 

§ 447. Third, thk modk of division. — The principle of 
Hindu law is equality of division, but this was formerly 
subject to many exceptions, which have almost, if not 
altogether, disappeared. One of these exceptions was in 
favour of the eldest son, who was originally entitled to a 
special share on partition, either a tenth or a twentieth in 
excess of the others, or some special chattel, or an extra 
portion of the Hocks (»). Sir IT. S. Maine suggests that 
this extra share was given as the reward, or the security, for 
impartial distribution ; and refers to the fact that such extra 
privileges were sometimes awarded to younger sons (/), or 
to the father, as a proof that the right was unconnected 
with the rule of primogeniture (n). It seems to me pro- 
bable that the double share which the father was allowed 
to retain for himself (r), was the inducement given to him 
to consent to a partition, at the time when his consent w'as 
indispensable ($ 220,) and perhaps also was intended to 
enable him to support the female members of the family t 
who would naturally remain under his care. Among the 
Hill tribes, when a division takes place, the family house 
sometimes passes to the youngest, sometimes to the eldest, 
son ; but invariably the son w r ho takes tin* house takes with 
it the burthen of supporting the females of the family (w). 
The practice of allotting a larger share to the father would 
naturally survive, though to a lesser degree, in favour of 


(r) Thule ur Pvrrifio v. Tbalnir Dart l f. A. I ; KnU v DhununUn/ S C'nt 
228 { Act XV of IS77. ached, ii. § 127. ’ * 

(j») xm. 518; Baudhavaun, ii. ?, 5 2 5 ; OauUnwi, xiviii. 5 U, 

H;\ »*uhth* xviu § 2.1. Mann. it. 6 112. 114, 1 M ; Xam.la, *m. $ 13 . n*valn f 
2 Dig. 55-4 ; \ nhaspati, ib. ; Hanta, ih. 558 j Ywji«avulkya. ii. | 114, 
VirHiwit., p 53, § 0. 

(0 Gautama, ixviii. 5 fl. 7 ; Vaii*tha, xvii. § 23 ; Mann, ix. S 112 
(«) Karly ln#titn»ion*, 197. 

(v) Narada, xiii. § 12 ; Vrihaapati, 3 Dig 44 j Katyioana, ib . 53 ; Banclm & 
Liehita. 2 Dig. 555. 

til?) Brwkfl, Primitive Ttil**, 9, 39, 42, 68. 
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the eldest son a« head of the family. Under the taw of the 
Mitakfthara the practice of giving an extra share to the 
father is now said cither to be a relic of a former age, or 
only to apply to a partition by the father of his own self- 
ricquired property (r-. Ah between brothers or other rela- 
oiMolet*. tions absolute equality U now the invariable rule in all the 
provinces (//), unless, perhaps, where some special family 
custom to the contrary is made out (z) ; and this rule 
equally applies whether the partition is made bv the father, 
or after his death (a). 

Other grounds of preference arose in regard to sons of 
different rank ; that is to sav, sons bv mothers of different 
caste, or sons of the ten supplementary species. These 
shared in different proportions, or some absolutely to the 
exclusion of others (/>). Hut these different sorts of sons 
are long since obsolete (§ 75, 85). The right of a person 
who has made acquisitions, in which he has been slightly 
assisted by the joint property, to reserve to himself a double 
share, has already been fully considered (§ 264). 

iVUpro property A 44 ^ Hitherto we have been considering the case of 

m mMf-aoqnireu. / ... 

joint property, as to which partition was a matter of right 
and not of favour. There is greater uncertainty where the 
partition was of property which was divisible as a matter of 
favour and not of right. Under Mitakfthara law this case 
could only arise where the* father chose to divide his self- 
acquired property among his sons. It is quite clear that 


It) MUaksharn, i.6, § 7 : Mudbariya, § lft : V. May., iv. 6.§ 12. 13 ; Vimmit., 
p. 65. 5 IS. See Hmriti Ohaiulrikii, i». 1, 5 28—32, 11, where it ig said to be 
allowable on a partition made by nn ajted pa rant. 

(y) Mitakshara, i. 2, 5 ft. i. 3, 5 1—7: Smriri Ohandrika. ii, 2, § 2, ii. 3, 
§ 16—24 : Mfidhavivi, 5 9: V. May., iv. 6, § 8 —11, 14. 17 : lhiva Hhajpi, iii, 2, 
5 27 ; II. K. S., vii. § 12, 13 • Vinunit., p. 60, 5 11. p. 70. §14. The case of an 
adopted son. where natural born sons afterwards comp into existence, has been 
dismissed, ante, 5 155. 

(:) Shea Bukxh v. V*»tteh m 2 S. P. 265 (340': 2 W. MaeN. 16. Astoasrree- 
ments to divide in particular shares, see Ram Ntruujun v. Prnyag , 8 Cal. 138. 

(al Hht/rorhund \\ Rueftornunee, 1 8.0 28 ( 36); Ne elk aunt x. itnnee, ib, 58 
(77t ; Tnliwnrx. Puhhrand % 3 8. D. 301 (402); Falcuhnwn v. Ramcknndn a, 
l Bom. 561. 

(h) Mitaksharo, i. 8, 11 ; Dnva Bhaga. ix § 12; 0, K. 8 ., vii . §19; V. May.* 
*v. 4,5 27. 
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the father might give away this property to any one he 
chose (§ 850), and it would seem to follow that he might 
distribute it among his family at his own pleasure. Vixhnu 
gays, “If a father make a partition with his sons, he does 
so in regard to his own self-acquired property by his own 
pleasure” (c) . This, of course, may refer to his right of with- 
holding such property absolutely from distribution. Other 
texts which seem to leave the father a discretion as to allow- 
ing larger or smaller shares to his sons, may refer to the 
practice of giving extra shares to an elder son, an acquirer 
or the like (d). The interpretation put upon these texts 
by the Hindu commentators was, that even in regard to 
self-acquired property, the right of the father to make an 
unequal distribution could only exist where there was either 
a legal reason, as in case of an elder son's share, ora moral 
reason, such as the necessitous state of one of the sons, and 
that it could never exist where the act emanated from mere 
partiality or vicious preference (**) . The author of the Smriti 
Chandrika sums up his argument upon the point by saying, 
“It is hence settled that unequal distribution made by the 
father, even of his own self-acquired property, according to 
his whims, without regard to the restrictions contained in the 
Mhcuttra#, is not maintainable, where sons are dissatisfied with 
such distribution ” (/). In a Madras cast 1 , where a man had 
made a division of his self-acquired property, giving abotjt 
a tenth to his son, and the rest to his wife and daughter, the 
Sudder Pandits said that such a disposition would be valid 
as regards the personalty, but not as regards the realty (f/). 
In the Punjab it is held that a man may distribute his self- 
acquisitions at his own pleasure (//). If the rule is anything 
more than a moral precept, it must depend upon the distinc- 
tion, which I will notice presently, between a partition, which 


<c) xvii. 5 I 

(d) Yajnavalkya, ii § 114, 116: Namda* xiii. § 15, 16. 

(«) 3 Dig. 540. 541, 516 ; Miuk«ham, i. 2, § 6, 13, 14. 

( /) Smriti Chandrika, ii, 1, § 17—24; Vamdmjah, p, 8 j 1 Stra. H. L. 194; 
2 W. MacN. 147. not*. 

, (a) Mtanatchtse t. Ch$tumbra t Mad. D<*c. of 1853, 61. 

i (H) Poniab Cost. 35. 
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may be effected by mere agreement, and a gift, which 
requires delivery of possession. 

§ 449. In Bengal the peculiar doctrines of the DayaBhaga 
leave a father practically at liberty to dispose of all his 
property, no matter of what sort, or how acquired, at his own 
free pleasure, in favour of any one upon whom he chooses to 
bestow it. One would expect, therefore, to find that, when 
he chose to distribute it among his sons, he would be at 
liberty to do so to whatever extent, and in whatever pro- 
portions he liked. This, however, is by no means so. 
Jimuta Vcihana draws the distinction between self-acquired 
and ancestral property, saying that in the former case the 
father may give his sons greater or lesser allotments at his 
pleasure, but in the latter case his discretion is limited. He 
cannot reserve more for himself than his double share (i). 
With regard to his sons, he is also under restrictions. If 
tho partition is made at the request of his sons, he is bound 
to give each an equal share, the legal deduction in favour 
of the eldest being alone allowed (k ) . If, however, he makes 
the partition of his own accord, he may make a partial or a 
total division. The former seems not to come under the 
rules which govern a legal division. The father appears 
still to remain the head of the family, and to retain a 
certain control ovor the whole property, but allots small 
portions of it to his sons, retaining the right to take these 
portions back, if he becomes indigent (/). Where, how- 
ever, the partition is a total one, the same distinction exists 
between his rights over the ancestral and self-acquired pro- 
perty. As regards the former, the distribution must be 
equal or uniform, in the sense of not being arbitrary ; that 
is, any inequality in the shares of the sons must be an 
inequality prescribed, or at least permitted, by the law, as 
arising from the superior age or merit of the son whom he 


(i) Daya Bhaga, ii. § 15 — 20, 35, 47, 50, 73 ; D. K. 8. vi. § 16 ; Raghunandana, 
H. 2—6, 26—29. 
ik) Daya Bhaga, ii. § 86. 

(!) Daya Bhaga, ii. § 5? ; 2 W. MacN. 148 ; D. K. S. vi. 5 8. 
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prefers (m). Bat as regards the self -acquired property, he 
may make a distribution according to his own free will, 
though even in this case the preference must arise from 
motives recognized by the law, on account of the good 
qualities or piety of the one whois preferred, or his incapacity, 
numerous family, or the like (//)• Whether such reasons are 
sufficient to authorize an unequal distribution of ancestral 
property also, does not seem clear, in commenting on the 
text of Narada (xiii. 4), the father, “ being advanced in years, 
may himself separate his sons, either dismissing the eldest 
with the best share, or in any manner, as las inclination 
may prompt,” Junuta Vahaua says that this last clause 
means something different from the giving of an extra share 
to the first-born, but that the discretion so allowed is again 
restrained by the subsequent text (xih. 10), which forbids 
a distribution made under improper influences, or contrary 
to the directions of law (o). if these passages apply also to 
ancestral property, the result would be that the power of 
distribution, both of ancestral and self-acquired proporty, 
would stand on the same looting. The father might divide 
either sort unequally, if ho could find any justifying pretext 
in the superior qualities, or greater necessities, of the son 
whom he preferred. The Daya-krahma-sangraha, however, 
limits the right of making an unequal distribution among 
sons, in consequence of their superior qualifications or 
greater necessities, to the case of self-acquired property, 
or ancestral movable property, such as gems, pearls, corals, 
gold, and other effects (j/), As regards ancestral landed 
property, the only inequality it appears to sanction is the 
special share for the elder son {q). In the case of a 
man's own self-acquired property, he may allot it as he 
chooses, subject as before to the necessity of showing some 


(m) Day>\ Bhaga, ii. § 50, 76, 70. See as to extra tbares, i 6 . § $ 7 , 42, 74 , 

(n) Deya Bhaga, ii. § 74, 76, 82 j Kagiumaudiuift, ii. 4. 

[ 0 ) l)a> a Bhag«t, ii. § Si — 85. 

(f?) D. K, S. vi. $ 18, 18—20 * ftcc. J agauuatiifi, 8 Dig. SO, 42, and p&udiu in 
Bkwanny C 'hum ?. Hamkaunt , 2 6 . D. 202 j 2 W. HwH, 2, loT 
(«) lb. 1 21 . 
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proper ground of preference, and m absence of improper 
motive (r). 

§ 450, It is, of course, obvious that where a father is 
allowed to prefer one son to another on the ground of supe- 
rior piety or moral qualifications, and is himself constituted 
as the sole judge of such qualifications, it is merely another 
way of saying that he may distribute the property as he 
chooses. A little hypocrisy is all that is needed in order 
to convert illegality into legality (#). But even as regards 
ancestral immovable property, the Bengal pandits appear 
in two cases to have taken the view which is suggested by 
Jimuta Vahaua, rather than that which is expressed by 
the Daya-krama-sangraha, and to lay it down that grounds 
of personal preference, actually existing, will justify a father 
in preferring one son over another (/). The only question 
that arises is, whether the pandits in the two last cases 
were not speaking of a gift, and not of a partition. I think 
they were. I have already quoted the series of decisions 
in Bengal which practically affirm the right of a father to 
do what he wishes with his property. They seem in com- 
plete conflict with the opinions of the pandits in the case of 
Bhowanny Churn v. Ramkaunt («). Now it will be observ- 
ed that throughout the opinions of the pandits in the latter 
case, they directed their attention exclusively to the law 
of partition, and only cited texts bearing upon that law. 
In the opinions cited in the other cases, and referred to in 
the remarks on Bhowanny Churn’# case, they directed their 
attention as exclusively to the law of gifts, and only cited 
texts showing the power of an owner of property to dispose 
of it during his lifetime. The fact is, the two sets of texts 


(r) D, K. S. vi. § 8 — 15. See F. MacN. 242 — 268. In the Punjab a father 
appears to have the right to divide the family property among hi® sons in any 
proportions which seem lit to him, bnt if the division is thoroughly unequal, a 
fresn apportionment will be made after bis death. Punjab Customary Law, 
II. 168, 171, 160, 22i, 261. 

(a) See the opinions of Pandits, quoted F. MacN. 260 ; 8 Dig. 1. 

{t) F, MacN. 260, 265. 

<») 2 S. D. 202 (250) ; ante, $ 847* See this case discussed by Sir F. MacN. 
». 288; per curiam, Lakehmy v. Naracimha , 8 Mad. H. C* 42, 48 j Wilson's 
Works, y. 76, 88, 
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are quite irreconcilable. They mark different periods of 
law. The former are a survival from the time when the 
power of a father over property was as restricted in Bengal 
as it is now in the provinces governed by the Mitakshara. 

These texts probably remained unexplained away, because 
unequal distributions of a man's whole property continued 
to be unusual. The texts which forbid alienations of parti- 
cular portions of it were explained away, because such 
alienations became common. Jayannatha tries to reconcile 
the two principles which allow a gift to one in preference 
to another, but forbid a distribution which gives more to 
one than another (r). His reasoning, so far as 1 am able 
to follow it, appears to be, that, where a father proceeds 
to a partition with his sons, he divests himself of his pro- 
perty, with a view to its vesting again in those who arc 
entitled to share it by virtue of their affinity to him. That 
being so, it can only vest in such persons, and in such 
proportions, as the law of partition directs. But when he 
divests himself of his property in order to make a gift, ho 
immediately vests it again in the person, be it a stranger 
or otherwise, to whom he delivers the possession. The 
transaction is valid if it conforms to the law of gifts. 

Now this is really all that was decided bv the case of Bjiowauiiy 

m ; rn . . Churn’* can*. 

wamiy Churn v . liamkauuf. I he pandits were unanimous 

that as a partition the transaction was bad. In this they 

were apparently right. They differed as to whether it would 

have been invalid for want of possession, if, as a partition, it 

had been legal. As to this it may now be taken that their 

doubts were unfounded, and that actual possession is not 

necessary in order to make a partition final and binding 

(§ 454). The Judges of the Sudder Court accepted their 

finding that the distribution was illegal. If so, it could only 

take effect as a series of gifts. But viewed in this light it 

was inoperative, because there had been no delivery of 

possession (§ 353). The result would be, that a father under 

Mitakshara law, in dealing with his self-acquired property, Result of cam* 


( v ) 3 Dig. 6, 47- 
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or any other property in which his sons take no interest by 
birth, and a father under Bengal law in dealing with any 
property, may distribute it has he likes. If he conforms 
to the rules of partition, the transaction will be valid by 
mutual agreement, without actual apportionment followed 
by possession ; but if he does not conform to those rules, 
then he must deliver the share to each of the sharers, so as 
to make a valid gift to each. 

§ 451. A partition may be partial either as regards the 
persons making it, or the property divided. Any one 
coparcener may separate from the others, but no coparcener, 
except perhaps the father, can compel the others to become 
separate among themselves. A father may separate from 
all or from some of his sons, remaining joint with the other 
sons, or leaving them to continue a joint family with each 
other (tr). It was stated in two Bengal cases, that where 
one brother separates from the others, and these continue 
to live as a joint family, it must be presumed that there has 
been a complete separation of all the brothers, but that those 
who continue joint have re-united («r), But that seems to 
be merely a question of fact. If nothing appeared but that 
one brother had taken his share, and left the family, while 
the other brothers continued exactly as before, it seems to 
me the proper presumption would be, that there never had 
been any severance in their interests ( y ). It has been 
suggested by Messrs. West and Buhler that one Bombay 
decision (of which they disapprove) lays down that a grand- 
father can, by his will, enforce a state of division among 
his grandsons. The case referred to appears to me only to 
decide, that property may be devised in such a way that the 
persons to whom it is bequeathed, if they take it under the 
will, will take it in severalty and not as joint tenants ( z ). 

(tt>) Mitajcahara, i, 2, § 2 ; W. & B. 665. 

isj Judub Uhunder v. Senodbeharry % 1 H jde, 214 ; Petambur v. HurUh Chun* 
der, 15 Suth, 200 ; Kesabram v. Nand Kistlore, 3. B. L. it. (A. C. J.J 7 : B. C. 
li Suth SOS. 

iy) Upendra Narrain v. Uopeenath , 9 Cal. 817. 

W. & B. 105, 666 } Lakekmibai v. G unpat Moroba, 4 Bom. H.C. (O.C, J.) 
150 1 S. C* oo appeal, 5 Bom. H. 0. (A, U. J ) 126. 
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Such a state of things would be quite consistent with their 
remaining undivided in other respects. Whether a grand- 
father could so bequeath property would depend upon the 
nature of his interest in it. If it was his own exclusive 
property, of course, he could devise it on any terms he 
liked. But if it was ancestral property, which would by 
law descend to his grandsons as coparceners, I doubt 
whether he could by his will compel them to accept it with 
the incidents of separate property. The death which severed 
his interest, would also, as I imagine, terminate his power 
over the property (§ 380). A different case recently occur- 
red in Madras. A father with three sons by one wife, and 
two sons by another, executed a document in his last illness, 
directing the property to be divided into three-fifths, and 
two-fifths shares, with a small reservation for himself. 
The Court found that the document was intended to operate 
from its date as an actual severance, first, of the interest of 
his sons by one wife from that of his sons by another: 
secondly, of the interest of all his sons from his own 
during his life. Neither his eldest son, who was of age, 
nor the guardian of his infant sons, were parties to the 
suit. It was held by the Court that the transaction was a 
partition which altered the status of the sons though without 
their consent, by virtue of the special authority of the father. 
Mnfh nmwmy Aiyer, J., upon a review of the native authori- 
ties, said, {i According to the Hindu law it is competent to 
a father to make a partition during his life, find the partition 
so made by him binds his sons, not because the sons are 
consenting parties to the arrangement, but because it is the 
result of a power conferred on him, though subject to certain 
restrictions imposed in the interest of the family. In cases 
like this the question is not whether such partition is a 
contract, like a partition made among brothers after their 
father's decease, but whether it is a legal transaction, con- 
cluded in conformity to the Hindu law” (a). 

Even where the division is only between certain members 

(a) Kan4a$nmi v. Vorawami, 2 Mad. $ 17 , $21, 
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of the family, it is necessary, unless in such a case as that 
just cited, that all the members should be parties to it, as the 
interests of all are necessarily affected by the separation of 
any. And if the partition is effected by decree of Court, all 
the members must he brought before the Court, either as 
plaintiffs or defendants (M. 


Partition »hcmM 
bo complete 


Partition pre- 
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coin plot* j 
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§ 452. Every suit for a partition should embrace all the 
joint family property (c), unless different portions of it lie in 
different jurisdictions, in which case suits may be brought 
in the different Courts to which the property is subject (d) ; 
or unless some portion of it is at the time incapable of par- 
tition as for instance from being in the possession of a 
mortgagee (c) ; or is from its nature impartible, as a Zemin- 
dary governed by the law of primogeniture (/). And if a 
member sues for partition of property in the hands of the 
defendant, he must bring into hotchpot anv undivided pro- 
perty held by himself, even though it is out of the jurisdic- 
tion of the Court, and thus make a complete and final 
partition (<j). Hence, where there has been a partition at 
all, the presumption is that it was a complete one, and that 
it embraced tho whole of the family property. Therefore, 
if property is afterwards found in the exclusive possession 
of one member of the family, and it is alleged that such 
property is still undivided and divisible, the proof of such 
an allegation rests upon the party making it (h). But there 


(b) Narsimha v. Ramchandra , 1 Mad. Dec. 52 ; Pahaladh v. Mt . Luchmun - 
butty, 12 Ruth. 256. 

(e) Manu, ix. $ 47 ; Dadjee v. Wittal, Bom. Rel. Rep. 151 ; Danari v. Daftari , 
Mad. Dec. of 1861, 86 ; Ruttun Moneev. Rrajo Mnhun , 22 Snth. 333; Nanohhni 
v. Nathabhai, 7 Bom, H. O. (A. C. J.) 46; per curiam, Narayan v. Nana 
Manohar, ib . 178, affirming 2 W, & B. Inlrod. 17, 2nded ; Trimbak v. Narayan , 
11 Bom. H. 0. 71. See per Phmr, J., Padmnmani v. Jaqadamha , 6 B. L. R. 
140. eed qy. ? Haridan v. Pran Nath, 12 Cal 566 ; Joqendro Nath v- Jitgobundhu 
14 dal. 122. 

(d) Lutchwana Row v. Terimul Row . 4 Mad, Jar. 24! ; Subba Rau v. Rama 
Rm. 3 Mad. H. 0. 876. See Jairam r. Atmaram, 4 Bom. 482 ; Radha Chum , 
v. Kripa, 5 Cal. 474; Punchanun Midlick v. Sib Chunder , 14 Cal. 835. 

(e) Pattaravy v. Audimula, 5 Mad. H. C, 419 ; Narayan v. Pandurang, IS 
Bom. H. C. 148, 

(/) Parvati v Tirumalai , 10 Mad. 834. 

(q) Ram Lockun v. Rughoobur , 158uth. Ill ; Lalljeetv. Rajcoomar , 25Sutb< 
358 ; Hari Narayan v. Qanpatrav , 7 Bom. 272. 

(h) Narayan v. Nana Manohar , 7 Bom. H. 0. (A. C, J.) 158. 
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may be a partial division, of such a nature that the copar- 
cenary ceases as to some of the property, and continues as 
to the rest (/). Where such a state of things exists, the 
rights of inheritance, alienation, Ac., differ, according as 
the property in question belongs to the members in their 
divided, or in their undivided, capacity ( k ) ; or, there may 
be such a partition as amounts to an absolute severance of or imp#rfeot 4 
the coparcenary between the members, although the whole 
or part of the property is for convenience, or other reasons, 
left still nnapportioned, and in joint enjoyment. In that 
case, the interest of each member is divided, though the pro- 

r 

pertv is undivided. That interest, therefore, will descend, 

and may bo dealt with, us separate property (7). Or, lastly, 

there may be a partition and distribution which is intended 

to be final, but some part of the family properly may have 

been overlooked, or fraudulently kept out of sight. In such ormiafcaken. 

a case, when the property is discovered it will be the sub- 


ject of a fresh distribution, being divided among the persons 
who were parties to the original partition, or their repre- 
sentatives ; that is, among the persons to whom each portion 
would have descended as separate property {at). Hut the 
former distribution will not be opened up again (n). Where, 
however, the whole scheme of distribution is fraudulent., and 


Ca#e of fraud. 


especially where it is in fraud of a minor, it will be absolutely 
set aside, unless the person injured has acquiesced in if, 
after full knowledge that it was made in violation of his 


rights (</). 


(u Acc. fCundoMinni v, J)nrai*umi. 2 Mad, 324 ; per curiam, 4 M. f. A. lf>8. 
TUi* High Court of Bengal neems to think that a partial division may be effected 
by arratitfCio^Tif, but n*>t by suit. Had ha Chur a v. fCrtpn, 5 Cal. 474. 

ik) Hatni Mai v Ha if Manohar, 5 8, 1), 349 tint) ; Afnrcnntla* v. ftanpatmn, 
Parry’s O. C. 143 ; VV. A B. 344, 345, 7<>- ; F. Mhc.V. 40 : 2 Sfcm. H. L. .387 : 
1 W. ManS. 53. 


(ll Appot'ier v. Hama ti ahhaiifnu , I! M. I. A. 75; 8. C. 8 Suth. (P. C.) 1: 
Hmcun Her* ad v. Had ha fieri,/. 4 M. f. \ , 137, Ids ; 8, C, 7 Suth. (P, 0.) 
35; iYn ray an v, Lakthmi Ammnl, 3 Mad. H. C. 280. 

(no Mann, \x $ - 18 ; Mitakahara, j. 9 , $ 1—3 ; Duyu Bhaga, xiti. 5 1 — V. 
May., iv. 6, § 3 ; harhmni i v. 8anv*al f 1 All. 543; ante, § 444. Bee ft* to 
enlargement of nh^re. wb<»r** a fwpareutier die# after decree utid pending appeal. 
Sakharam v fiavi Krishna, f» Bo mi. 113. 

{« ' Day* Bhftga, xih § fij 3 Dig, 400. 

<o) Vrihiftpati, 3 Dig. 309 ; Mann, ix. $ 47 ; Daya Bhaga, wii. $5; Mad. Dec. 
of 1859, S4 ; Morn Vi*hmnath v. Ommh, 10 Bom, H. C. 444. 
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§ 453. Where ft stranger to the family acquires a title to ft 
portion of the family property, by purchase or upder an 
execution, he in entitled to be placed in possession jointly 
with the other members, if lie is not satisfied with joint 
possession, and desires the exclusive possession of a parti* 
cuiar portion of the property, his remedy is by suit to compel 
bis vendor to come to a partition, and so give him an absolute 
title. But he cannot demand a partition merely as to the 
portion over which he has a claim. The vendor must have 
a complete and final partition, so that all the family accounts 
may be taken against him, and all the other members of the 
family must be made parties to the suit (§ -329.) Where the 
suit for partition is brought by other members of the family, 
in order to get rid of the joint possession of the stranger, it 
has been held by the Madras Hiffh Court that the suit may 
be limited to their share in the particular parcel of family 
property which had been sold (p). On the other hand the 
Calcutta High Court has ruled that in this case, as in all 
others, the suit must be one for a complete partition, and 
that this is not a mere technical objection, because on parti- 
tion of the whole of the joint family property, the whole 
land so alienated by a single member might fall entirely to 
the share of the alienor (</). 


How effected. § 454. Fourth. — As to what constitutes a partition, it is 
* undisputed that it may be effected without any instrument 
\ in writing (r). Numerous circumstances are set out by the 
\ native writers as being more or less conclusive of a parfci- 
1 tion having taken place, such as separate food, dwelling, 
or worship ; separate enjoyment of the property ; separate 
income and expenditure ; business transactions with each 
other, and the like (#). But all these circumstances are 


(p) Chinna Sannyuni v. Sarya, 5 M»d. 1%. 

(q) Koer Hamnat v Sunder this, U Cal. 396. 

(r) Per curiam, Re wan Peread v. Radka Beeby, 4 M. I. A. 168; S. 0. 7 Both. 
(P, 0.) 35. 8oe an to unregistered deeds of partition in Madras^ Act II of 1884. 

(a) Karn.Ua, xiii. § 36—43 ; Mitaksliara, ii. 12; Dayu- Bhaga, xiv. ; 3 Dig. 
407 — 429 ; 2 W. MacN. I/O, h. See Ravish Chunder v. Mokkrna, 17 Bath. 564. 
Murari V it ho ii v. Mnkund Shimji, 15 Bow. 201 ; Ram Lall x. Debt Oat, 1C 
All. 490. 
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merely evidence, and not conclusive evidence, of the fact of 
partition. Partition is a new Main#, which can only arise 
where persons, who have hitherto lived in coparcenary, intoutiou 
intend that their condition as coparceners shall cease. It 
is not sufficient that they should alter the mode of holding 
their property. They must ulter, and intend to alter, their 
title to it. They must cease to become joint owners, and 
become separate owners (f). And as, on the one hand, the 
mere cesser or commeiisality and joint worship, the existence 
of separate transactions (/<), the division of income ( v ), or 
the holding of land in separate portions (/<■), do not establish 
partition, unless such a condition was adopted with a view 
to partition (.r) ; so, on the other hand, if the members of 
the family have once agreed to become separate in title, it 
is not necessary that they should proceed to a physical 
separation of the particular pieces of their property. “ If 
there be a conversion of the joint tenancy of an undivided unnecessary, 
family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided 
family with reference to the property that is the subject of 
that agreement, and that is a separation in interest and in 
right, although not immediately followed by a dr facto actual 
division of t he subject-matter. This may, at any time, be 
claimed by virtue of the separate right” (ij). And in pro- 
vinces governed by the Mitakshara, if a brother so divided 


A pportiimraent 


An to the effect of depurate performance uf religion.-: rite*, boo Goldtftucker, 
Administration of Hindu law, 53 

t<) Mere jn»titioiih or dec in rations of intention are not sufficient. Mookta 
kethee v. tjoiimbuttiji \ i emtli. 31 ; S. C. S li. L. ii. itlHi, note. 

(a) Hewttn Pentad v. Hadha Deeby, l M. I. A. 10S j 8. C. 7 Sutli. (P. C.) 35 j 
Keelkisto Deb v. Been: hander, 12 M. 1. A. 540 ; 8. t\ 3 B, L. K, (1*. C.) 13 ; 8. 
U. 12 Sutli. (P. 0.) 2i ; Anundee v, Khvduo, 14 M. i A, 412 ; te, C. IS feutli. t iU; 
Chkabila v. Jadacbut, 3 limn. It. C. (O. (J. A.j S 7 ; AaiTciiwa v. Veerurugiuiv ci, 
Mud. l)ec. of i855, 280; Uarikapah v. Sicdam, Mad. Dec. of 1801, iOl ; Kritt* 
rutppa v. Hamutttxxvmy t S Mud. if. V. 25. 

(v) Sonatun By tacit v. Jugguteoondree, S M. 1. A. 00. 

(«?) Hunjeet v. A oner, i 1. A. 0 ; Amblka v. tiukhmani t 1 All. 437. 

Ham kitten v. Hheonundun^ (P. C.) 23 8utli. 412. 

(y) Appoviet' v. Hama Hvbbaiyan, 11 M. 1. A, 75 j 8. C. 8 Snth. <P. C.) 1 \ 
«S ttranem v, Sutavem f 13 M. 1. A. U8; 8. C. 12 Butb. (P. (j.) 40; Doorga Per- 
thad v. Ait. kundun , l I. A. 55 j 8. <J. 18 B. L. K. 285 ; 8. U. 21 8»th. 214; 
iktbaji v. kathibai, 4 Bom. 157 j Athubai v. Haji Tyeb t 0 Bom. lit ; Tej Protap 
v. Champa kalis, 12 Osl. 98 ; Adi Deo r. Vukharan , 5 All. 582 i Amnt Bala * 
charva ». Damodhar Makvnd. 13 Bom. 25. * 
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should die before actual separation of the property, his 
widow would succeed to his share (2). On the same prin- 
ciple a decree for a partition dissolves the joint tenure from 
its date ; and it does so equally, although the suit was not 
in terms a suit for partition, provided the relief given is 
inconsistent vsith the continuance of the joint interest (a). 
And any arrangement by which one member of the family 
abandons his rights to a share amounts to a partition in 
respect to the property so abandoned, even though he takes 
no specific portion in its place (b). 


Rarity of 
reunion. 


§ 45*5. Kkumon among coparceners, though provided for 
by the text-books, is of very rare occurrence. Sir F. Mac- 
Naghten states that the Pandits of the Supreme Court of 
Bengal told him that no instance of the sort had ever fallen 
within their knowledge, nor had he himself ever met with a 
case (r), It is obvious that the same reasons which make 
partitions more frequent will tend to remove all motives for 
•reunion. 


Who may 
reunite. 


The leading text on this subject is that of Vrihaxpati* 
u lie who being once separated dwells again through affec- 
tion with his father, brother, or paternal uncle, is termed 
reunited.” This text is interpreted literally by the Mitak- 
shara, and the authorities of Southern India and Bengal, as 
excluding reunion with other relations, such as a nephew, 
cousin, or the like (d). The writers of the Mithila school, 
take these words, not as importing a limitation, but as offer- 
ing an example. Vachwpciti says, “ The first principle of 


( 4 ) Uai'tpathi v. tfajupathi, 13 M. 1. A. W7 ; B, C. 6 B. L. R. 202 ; 14 Sath. 
(1*. C.)33. 

t<i) j*»y Narain v. Orish L- A under, 5 I. A. 228 ; S C. 4 Cal. 434 j Chidambaram 
v. Cont i, 61. A. 177 ; 8. C. 2 Mud. 83. Tbe Bombay High Court holds that a 
decree partition does not operate o h u severance so long as it remains under 
appeal. Sakharam v. Han Krishna, 0 Bom. 113. 

\b) lialkrituhmi v. Stivtfnbai, 3 Bom. 54; Periammi v. Periasami, 5 1. A. 
li l ; s. c. t Mad. 312 ; but see Appa Pillay v. Runga Pillayy 6 Mad. 7b vbere 
a tvuuuciatiou by oue member of all bis interests in the family property was 
held not to be a partition, aud to be invalid as a contract. 


(c) F. Macii. 10#. 

id) Mitaksham, ii, 9, § 3 : Smriti Cbandrika, xii. § 1 j Dsya Bbaga, xii. § 8, 
4; D.K. S.v. §4. 
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reunion is the common consent of both the parties ; and it 
may either be with the coheirs or with a stranger after the 
partition of wealth” (e). The Mayuklui agrees with him so 
far as to hold that other persons besides those named by 
Vrihmpati may reunite; for instance, “a wife, a paternal 
grandfather, a brother’s grandson, a paternal uncle's son, 
and the rest also.” Hut it restricts the reunion to the 
persous who made the first partition (/}, This view is 
followed in Bombay, where it has been held * 4 that the 
meaning of the passage of Vrihaxpufi which is the founda- 
tion of the law, is, that the reunion must be made by the 
parties, or some of them, who made the separation. If any 
of their descendants think tit to unite, they nmv do so ; but 
such a union is not a reunion in the sense of the Hindu 


law, and does not affect the inheritance” (*/). No such 
limitation is to be found in any of the other early writers, 
who only mention reunion with reference to the law of 


inheritance. l)r. Mayr looks upon it as an innovation, 
which grew out of a feeling that it was unjust that a man, 
by reunion with distant relations, should disappoint the 


claims of those who would otherwise have succeeded to him, 


in the event of his dying without issue (/<). 


§ dob. As the presumption is in favour of union until a Kvideuce, 
partition is made out, so after a partition the presumption 
would be against a reunion. To establish it, it is necessary 
to show, not only that the parties already divided lived or 
traded together, but that they did su with the intention of 
thereby altering their */«/*<*, and of forming a joint estate 
with all its usual incidents (/). The circumstance that one 
of the dividing parties, being a minor, continued to live on 
in apparent union with his father, would not be conclusive, 


;«) Vivada Cbintanuuii, 301 ; D. &. S. v, § 5. 

{j ) V. May., iv. D, § t. 

1 y) Vishvanatk v. Kri*hnaji t 3 Bum. H. C. [A, C. J.)60; Lakthmibui v, 
Oanput JJoroba, 4 Bum. H. C (J. J.) 166. 

( h ) Mayr, 130. 

U) 3 Uig, 512 ; Smriti Cliaiidrika, xii. § 2 j Prankuhen v. Mothooramohuiu 
10 M I. A. 403 j *>. O 4 Sutb. (1*. 0.) 11 ; (Jopal v. Kenaram t 7 SutU, 36 t 
Bam Hwee v. Trihee Ham , 7, B. L. K, 336 \ 8. 0. 15 Sutb. 442. 
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or I should imagine, even primd facie evidence of a 
reunion ( k }. 

The effect of a reunion is simply to replace the re-uniting 
coparceners in the same position as they would have been in 
if no partition had taken place. But with regard to rights 
of inheritance, there seems to be some distinction between 
coparceners in a state of original union, and of reunion. 
These will be discussed hereafter (§ 542.) 


( k ) Kutn Bully v. Kuta Chudappa, 2 Mad. H. 0. 235. 



CHAPTER XVI. 

INHERITANCE. 

Principle# of Surcrsmon in Caw of Malt#. 

§ 457. Wk have now reached that point in the develop- 
ment of Hindn law in which Inheritance, properly ho called, *<*p*f*t* pro. 
becomes possible. So long 1 as the joint family continued 
in its original purity, its property passed into the hands of 
successive owners, but no recipient was in any sense the heir 
of the previous possessor (§ 24b). The Bengal law made 
considerable inroads upon this system by allowing the share 
of each member to pass to his own direct heirs or assignees, 
and in this manner even to pass out of the family (a). But 
the rul e of surv i vorship still governed the devolution of the 
share where a coparcener left no near heirs, and determined 
its amount. When, however, property came to belong exclu- 
sively toils possessor, either as being his own self-acquisition, 
or in consequence of his having separated himself from all hm 
coparceners, or having become the last of the coparcenary, 
then it passed to his heir properly so-called, it must always 
be remembered, that the law of Inheritance applies exclu- 
sively to property which was held in absolute severalty by 
its last male owner. His heir is the person who is entitled 
to the property, whether he takes it at once, or after the 
interposition of another estate. If the next heir to the pro- 
perty of a male is himself a male, then he becomes the head 
of the family, and holds the property either in severalty or 
in coparcenary (§ 244) as the case may be. At his death the 
devolution of the property is traced from him. But if the 


(a) Ante § 488, 43$. 
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* property of a male descends to a female, she does not, except 
in Bombay, become a fresh stock of descent. At her death 
it passes not to her heirs, but to the heirs of the last male 
holder. And if that heir is also a female, at her death, it 

( reverts again to tin* heir of the same male, until it ultimately 
falls upon a male who ran himself become the starting point 
for a fresh liir* of inheritance (M. 


RucoetiSoH 
never in 
ftbeynnee. 


V 


§ 458, The right of succession under Hindu law is a right 
which vests immediately on the death of the owner of the 
property (r). ft cannot under any circumstances remain 
in abeyance in expectation of tin* birth of a preferable heir, 
not conceived at the time of the owner’s death. A child 
who is in tin* mother’s womb at the time of the death is, in 
contemplation of law, actually existing, and will, on his 
birth, devest tin 4 estate of any person with a title inferior 
to his own, who has taken in the meantime (d). So, under 
certain circumstances, will a son who is adopted after the 
death (e). But in no other case will an estate be devested 
by tin* subsequent birth of a person who would have been 
a preferable heir if hr had been alive at the time of the 
1 1 death (/). And the rghtful heir is the person who is 
. himself the next of kin at that time. No one can claim 
g through or under any other person who lias not himself 
taken. Nor is he disentitled because his ancestor could not 
have claimed. For instance, under certain circumstances 
a daughter’s sou would be heir, and would transmit the 
whole estate to his issue. But if lie died before his grand- 
father, his son would never take. So, again, a sister’s son 


(b) See this auhject discussed, post, § 665, v,t seq. 

(c) Retirement into a religious life, when uheolnte, amount* to civil death ; 
1 8tra. H., L. 185 ; 2 Dig. 5*25 : V. Darp. 10. As to the presumption that death 
lias taken place, see Act I of 1872, § 107, 108 [Kviclenee. ] 

(d) Per curiam, Tnaorp v. Taqnre, 9 B L. K. 897 ; 8. (1. 18 Suth. 859; Lakhi 
v. Bhaimb , 5. S. D. 815 (309) ; Beroaah v. Nubokissen, Scv. 288. 

(e) i4nfe, § 1 7 1 — 179. 

(/) Aulim v. Bejai, 6 8 . D. 224 (278) ; Kesvh v Bishnnpei'saud , 8 . D. of 
1860, ii. 840; Rama soon d ary v. Annnd, 1 Suth, 853: Knlidas v. Krishan , 2 11, 
L. R. (F. B.) 103. These ease must be taken, as overruling others which will 
he found at 2 W. M»oN. 84, 9S ; Mt. Sohikhna v Ramdolnl , 1 S. D. 824 (434) ; 
Prnn Nath v. Rajah G nvind, 5 S. D. 46 (50) ; Surnbachunder v. Gunga, 6 8. D. 
284 (291,) and note. See however Krishna v. Sami, 9 Mud. 64 t post, § 5o5. 
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will inherit in certain events, though his mother would 
never inherit. And the son of a leper or a lunatic, or of a 
aon who has been disinherited for some lawful cause, will 
inherit, though his father could not (</h 


§ 459. The principle upon which one person succeeds to 
another is generally stated to depend on his capacity for 
benefiting that person by the offering of funeral oblations. 

< As the Judicial Committee remarked in one case, “There 
is in the Hindu law so close a connection between their 
religion and their succession to property that the preferable 
right to perform the Sh radii is commonly viewed as govern- 
ing also the preferable right to succession of property ; 
and as a general rule they would be expected to be found 
in union " (h). 1 have already 9) suggested that this 

principle, while universally true in Bengal, is by no means 
such an infallible guide elsewhere. The question is not 
only most interesting as a matter of history, but most im- 
portant as determining practical rights. I shall, therefore, 
proceed to examine the principles which determine the order 
of succession both under the Daya Bhaga and the Mitak- 
shara. Jn this enquiry I shall reverse the usual order, and 
examine first the modern, or Bengal, system (/), When 
we have seen what is the logical result of the doctrine of 
religious efficacy, it will be easier to ascertain how far that 
doctrine can be applicable under a system where no such 
results are admitted. 


O 7 ) Sw per Holloway, J. Chelikani v. Suraveni, 9 Mud. If. C . 287 *288 * 
Balkruhna v. Havitribni, 4 Bom. 5i; uml pout, § 191, . 120 , 53 :, 555 . 

(M Sonrendronutk v. \U. Heeramoere, 12 M I. A. 9<J ; S. <! I B. 1 ,. R. 

^ ( P. ('.) .35 ; fU*** too per rurinin , K<ituma Sutchiar v 

Ittyth. of khivawn.pt 9 M. (. A. (>10; S. 0. 2 Sufh ( J\ (J. ; 81 ; SeMietn Deb 
y B^rchun^r, 12 M l. A 541 ; H. V. 3 H. I, H , I*. C ., 13 ; S. ( . 13 Sutlr 
(F. 04 21 ; ht'jore v. la/rare, 9 B h. It. 39V; S. 0. 18 Hath. 359. 

U) The whole doctrine of rt-iitri-m* etfic;u.*v 1m# Wu moat elaborately <iU- 
ewwd. MpeoiaUv ; by « he Uu* Mr. DwarkananH, Hitter, w muim-hcUon# 

r ih - Nilgai Hijch Court, to which f Huill f ictjucntly refer. Amritn v 
Lakhtnurayan ,2 B. L. U. * P. B.;i&; 8. nub vvmin*, 0 an it v. Luckhee 

o° 9, ot l h .- F - ‘ V ; .* i'‘V ,d - 5 H lj - R Ir >i s - sutt,. 

w u frl 5°/‘ m , V - la H. I,. H. 35; H. C. A* Sntb. 117; ...fl.l.o V. 

N. Hand hr, Introduction, xxxvi. and p. *13. A vary lull aooui.t, of I lie whole 
ofShradhft mil found in Mr. ItijUumur Barvndhikari’a Lectures, 
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Fnn«r»l 

offering*. 



Saraunodaka . 


§ 460, A Hindu may present three distinct sorts of offer- 
ing to his deceased ancestors ; either the entire funeral cake, 
which is called an undivided oblation, or the fragments of 
that cake which remain on his hands, and are wiped off it, 
which is called a divided oblation, or a mere libation of 
water. The entire cake is offered to the three immediate 
paternal ancestors, i.e. t father, grandfather, and great- 
grandfather. The wipings, or hpa , are offered to the three 
paternal ancestors next above those who receive the cake, 
i,e. y the persons who stands to him in tin* fourth, fifth, and 
sixth degree of remoteness. The libations of water are 
offered to paternal ancestors ranging seven degrees beyond 
those who receive the lt j pa, or fourteen degrees in all from 
the offerer ; some say as far as t he family name can be traced. 
L The generic' name of sa pinda is sometimes applied to the 
offerer and his six immediate ancestors, as he and all of these 
r are connected by the same cake, or pinda. But it is more 
usual to limit the term sa pinda to the offerer and the three 
* who received the entire cake (A*). He is called the mkulya 
/ of those to wdiom lie offers the fragments, and th a mmcuwdaka 
1 of those to whom he presents mere libations of water (/). 
Now 7 , upon first reading this statement, one w r ould suppose 
the theory of descent to be this : that a deceased owner was 
related in a primary and special degree to persons in the 
three grades of descent next below himself ; in a secondary, 
and less special degree, to persons in the three grades below 
the former three; and in a still more remote manner to a 
third class of persons extending to the fourteenth degree of 


(k) This narrower signification seems to be unknown to the Mitakshara, gee 
jposf b note. This distinction in expressly stated by BandhayMim, (i. 5 ! 11. 
§ 9, 10») ns follows ; “ The great-grandfather, the grandfather, the father, one- 
self, the uterine brothers, the son by it wife of equal rank, the grandson and the 
great-grandson 4-hese they nail sapindus, but not the great-grandson's son— and 
amongst these a son and a eon's son together whh their father are sharers of an 
undivided oblation. The sharers of divided oblations they call Saknlyas.” 
Kaghnnandaim after explaining this passage, says, that “ this relationship of 
oapuidaf extending no further than the fourth degretdas well as that of Bakub sis 
is propounded relatively to inheritance. But relatively to mourning, marriage* 
and the like, those too that partake of the remnants of oblations are denomi- 
nated cuipindas, xi 8. 

(!) M»»u iii, j 122-125. 215. 216, v. §60;ix. § 186. 187; Baudlumwft, i. 5, 

H,' 1858“ Do "ful— - 1 * 1 7 * * 3,-12 : Viramit - P 154 > 5 11 i * ol«bro„ke, Etsaj. 
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descent. But the actual theory is much more complicated. Theory r«k* 
In the first place, sapiudaship is mutual. He who receives ^ on# ^ 
offerings is the s&piuda of those who present them to him, 
and he who presents offerings is the sapimla of the person 
who receives them. Therefore, every man stands as the 
centre of seven persons, six of whom are his sapindas, 
though not all the sapindas of each other, lie is equally 
the sapinda of the three above, and of the three below him. 

Farther, a deceased Hindu does not merely benefit by 
oblations which are offered to himself, lie also shares in the 
benefit of oblations which are not offered to him at all, 
provided they are presented to persons to whom he was him- 
self bound to offer them while he was alive. As Mr. Justice 
Miliar said, “ If two Hindus are bound during the respec- 
tive terms of their natural life to offer funeral oblations to a 
common ancestor or ancestors, either of them would be 
entitled after his death to participate in the oblations offered 
by the survivor to that ancestor or ancestors ; and hence it 
is that the person who offers those oblations, the person to 
whom they are offered, and the person who participates in 
them, are recognized as sapindas of each other ,, (in). 


j § 401. The sapindas just described are all ayitatctt, that Agnates, 
is persons connected with each other by an unbroken line 
of male descent. B ut there are other sapindas who are 
cognate, or connected bytjjji The only detini- Cognate*, 

tion of the cognate, or haudhu (if it may be called one), in BuiniUu*. 
the Mitakshara, is contained in ii. 5, § 3, last clause : “ For 
bhinna-gotra mjrindatt are indicated by the ter m haudhu” 
or as Mr. Colebrooke translates it, “ For kinsmen sprung 
from a different family, but connected by funeral obla- 
tions (n), are indicated by the ten n e()gi)at eT The defini- 


iw) (iuru v. Attriwl, 5 B L, H 39; S. C. 13 Stith. (F. Ii.) 49, citing Daya 
BHaga, xi. 1, § 3S Kce too the Xiruayu Kindha, cited Amritu v. hikkinarayun 4 
2 B. L. R. iF. B.) 34; 8. C. 10 Suth. (F. 11)76, and per Milter, J., in 8. U. % 
B. h. R. iF. 15.) 82 ; 8 Dig. 458. 

(») It- will be #e**i hereafter that it is more than doubtful whether Vijna. 
neavara in u*ing the term scjmida intended to refei to funeral oblation* at alb 
See po*t, $ 469—478. 
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tion given by Jimuta Vahana is fuller :— w Therefore a 
kinsman, whether sprung from the family of the deceased, 
though of different male descent, as his own daughter's 
son, or his father's daughter's son, or sprung from a differ- 
ent family, an his maternal uncle or the like, being allied 
by a common funeral cake, on account of their presenting, 
offerings to three ancestors in the paternal and the mater- 
nal family of the deceased owner, is a sapinda” (a). Now, 
the mode in which cognates come to be connected with the 
agnates by f uncial oblations is by means of that ceremony 
which is called the Vary an a Shradh* and which is one of 
the principal of the series of offerings to the dead. “ This 
ceremony consists in the presentation of a certain number 
of oblations, namely, one to each of the first three ancestors 
in the paternal line and maternal lines respectively; or, in 
other words, to the father, the grandfather, and the great- 
grandfather in the one line, and the maternal grandfather, 
the maternal great-grandfather, and the maternal great- 
great-grandfather in the other” {}>)• This would give one 
explanation of the texts which state that sapindaship does 

not extend on the side of the father beyond tho seventh 

%> 

degree, and on the mother’** side beyond the fifth (q). The 
sapinda who offers a cake as handhu is the fifth in descent 
from the most distant maternal ancestor to whom he offers 
it. Now, on the principle of participation already stated, 
any handhu who offers a cake to his maternal ancestors will 
be the sapinda, not only of those ancestors, but of all other 
persons whose duty it was to offer cakes to the same ancestors. 
Hut the maternal ancestors of A. may be the paternal or 
maternal ancestors of B., and in this manner A. will be the 


(n) I). Bh. xi. 6, § lit ; tnuisilittHl by Mr. J. Mitt or. 6 Cal. 263. 

(p) f'er Mr. JuMi»r Mitter, Gvru v. .4 mm</, 6 |j. L. U. 40; 8. 0. 13 Stab. 
(P. !J.) 40; l.)»*yn Hlmgn, xi. 6, § 13, 10; Mhuu, ix. § 132; 3 Dig. 165, note by 
Colebrookt*. It will lx* olwurved Hint the puternu] ancestors are counted inclu- 
sive of the father; the maternal exclusive of the mother. Set* too Datt&ka 
Mimamsn, iv. § 72, note by Sutherland. 

iq) Viihat Mann, cited l>«tt uka MinmmBH.vi. § 9; Gnutama, ib. § 11 j Yajna* 
vuikyn, i, § 63, It is more probable, however, that the original texts simply 
atated a u arbitrary rule ae to the degree of affinity which excluded iutermarriage* 
See post, g 40V. 
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bandhu, or bhinna-gotra mpinda of B., both being under an 
obligation to offer to the same persons (r). 


§ 462. Lastly , — Although here 1 am anticipating the next Relationship to 
chapter, a man is the sapinda of his mother, grandmother, 
and great-grandmother for a double reason; first, because 
they become part of the body of their respective husbands, 
and next , because the cakes which are offered to a man's Female*, 
male ancestors are also shared in by their respective wives (*). 

And so the wife is the sapinda of her husband ; both as 
being the surviving half of his body, and because in the 
absence of male issue sho perforins the funeral obsequies ( t ). 


Hence the table of descents will stand as tollovvs ; 


Supimititt. 


Sttkulyat*. 


SmmimxlakuH. 


( jotru ja 

(of the sunn* family.) 


t 

Malo». 

Agnate*. 


Foma It'*, 


- 

JUiiuua gotm 
(of different family,) 

I 

I 

(oogn,«t oh) 


Table* of 
descent. 


§ 403. This will all be made clearer by reference to the f * otra ^ 


accompanying diagrams. The ownkk, who is called in the 
Daya Bhagu the middlemost of seven, is the sapinda of his 


pimliui. 


r 

gr«iiulfat ln>r. 


g roa t -grew t * gt a ml fa t 1 m * i\ 
gro it -grandfather. 

i i 

groat- mode. 


great -grout-uncle. 


fat her 
Own kh. 

V. 


utn-b*. 
v... . 


hrot 1 


r 




(*on. daughter, 
i s 

grandson. son. 

i 

grckt-grandson. 


h'.lj , 

nephew . 

i 

grandnephew . 

t 

great-grandnephew . 


*<m. 

♦ i 

gn« ml. on. 


grandson. 


great-great-grandson. 

own son, grandson, and great-grandson, because they offer the 


(r) Foi iiiitanre the daughter’# son of A’* grandson isn bhinna-gotra ttaptvda of 4 
the great-great- grandson of the same A. Afatiik Chand v. Jagat Sattavi. 17 

Cal. 618. 

(*) Manu, ix. § 45 ; Daya lihaga, xl ft, § 8 ; 8 Dig. 619. 598, 625 j Colebroolte, 
Bmji, 116j Latlubhai v Manhuvaibaij 2 Bom. 420, 440, 445. 

(f) Mitakaharu, ii. 1, § 5, 6, ivadu Chiutomaiii, 290- 
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cake to him, and they are his mpindcm, as he receives it from Sapindu and 

them. Bat his great-great-grandson in only his mkulya , So 

also he is the mpinda of his own father, grandfather, and 

great-grandfather, because he offers the cake to them, and 

they are his mpinda#, because they receive it from him. But 1 

he and his great-great-grandfather are only mkulya# to each 

other. Next as regards collaterals. The owner receives no 

cake from his own brother, but he participates in the benefit 

of the cakes which the brother offers to his own three direct 

ancestors, who are also the three ancestors to whom the 

owner is bound to make offerings. So the nephew offers 

cake to his own three ancestors, two of whom are the father 

and grandfather of the owner ; and the grandnephew to his 

three ancestors, one of whom is the father of the owner. 

All of these, therefore, are the mjdndas of the owner, 
though they vary in religious efficacy in the ratio of three, 
two, and one. But the highest ancestor to whom the great- 
grandnephew offers cakes is the brother of the owner. He 
is therefore not a mpinda ; but be is a mkulya , because ho 
presents divided offerings to the owner's three immediate 
ancestors. Similarly the owner's uncle and great-uncle 
present cakes to two and one respectively of the ancestors 
to whom the owner is bound to present them. They are 
therefore his mpinda*. But the great-great-uncle is not a 
sapinda, since he is himself the son of a mkulya, and 
presents cakes to persons all of whom stand in the relation 
of mkulya to the owner. 

§ 464. We now come to the haiulhu*, whose relationship Bamihnt. 
is more complicated. There are two (’lasses of bandhus 
referred to by the Bengal writers, and who alone can be 
brought within the doctrine of religious efficacy (e) ; those 
ex part# paterud and nx parte maternd . The first class will 
be found in the accompanying pedigree. Their sapindaship 
arises from the fact tliat they offer cakes to their maternal 
ancestors, who are also the paternal ancestors of the owner. 

(c) Day ft Bhafffl, li. 6, $ 8 — 20 ; D. K. S. i. 10, | l -—*20, A* to other bandit cur 
0*4* | H>0f, § 472. 
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B*ndhtu «» 
parti jwfernd. 


B&ndhu# ex 
parte materitd. 


For instance, the sister's son, in addition to the oblations 
which he presents to his own father, &c., presents oblations 
to the three ancestor* of his own mother, who are also the 
three ancestors of t Ik* owner. The aunt's son presents them 
to two, and the grandaunt's son to one of his three ancestors. 
These persons, therefore, all come within the definition of 
ha ndhn#, as being persons of a different family, connected 
by funeral oblations, though with different degrees of 
religious merit. But the great-grandaunt's son is not a 
bandhu, because the ancestors to whom he presents cakes 
are the tmkulya* only of the owner. Following out the 
same principle, it will be seen that the grandsons by the 
female line of the uncle and the granduncle, of the brother 
and the nephew, are all haiulhus. But the son of the 
grandnephew’s daughter is not a banditti . Similarly in the 
descending lint*, the sons of the owner’s daughter, grand- 
daughter, and great-granddaughter are handling, as they 
all present cakes to himself. But the offerings made by 
the son of his great-great-granddaughter do not reach as 
far as the owner, and therefore lie is not a handhu. It will 
be observed that the above pedigree always stops with the 
son of the female relatior. The reason of this will be seen 
on referring to the smaller pedigree in the same sheet. 
The grandson of the owner’s daughter will present cakes to 
his own paternal ancestors, that is to the owner’s grandson, 
and to X. and Y., and also to his own maternal ancestors, 
that is to B., C., ami D. But none of these are persons to 
whom the owner is bound to make oblations, and five of 
them are complete strangers to him. And so, of course, it 
is in every other similar case. 

§ 465 . The bandhu* t\r parte mat emu will be found in the 
next pedigree. They differ from those just described in 
being connected with the owner through his maternal 
ancestors instead of his paternal ancestors. Those on the 
left side of the pedigree are the agnates of these maternal 
ancestors, while those on the right side are cognates, and are, 
therefore, removed from the owner by a double descent in 
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not oxhaottife. 


the female line. The explanations already given will render 
it unnecessary to go through the table in detail. The owner 
is bound to offer cakes to his own maternal grandfather, 
great-grandfather, and great-great-grandfather, and there- 
fore the other persons who make similar offerings to them, 
or to any of them, are his bandhu # . All the males in the 
table except the great-grandsons on the left are such 
bandhus . 

§ 466. The letters T). B., D. K. and M., attached to the 
steps in the above pedigrees, point out which of the persons 
there described are specifically enumerated by the Daya 
Bhaga, Daya-krahrna-sangraha and Mitakshara. It will be 
observed that very few are set out by Vijnanwara ; that 
many unnoticed by him are named by the Day a Bhaga, and 
still more which are omitted by the Daya Bhaga are supplied 
by the Daya-krahma-sangraha ; but that in table No. I many 
are wholly passed over who yet come within the definition 
of bandhu , and are even more nearly related than those who 
are expressly mentioned. The daughter's son is really only 
a bandhu, though lie is always placed in a distinct category 
on grounds which will be stated hereafter (§ 518). But the 
sons of the granddaughter and great-granddaughter offer 
oblations direct to the owner himself, which no other bandhu 
does except the daughter's son. Obviously, therefore, they 
should rank before handhtut who only offer to the owner's 
ancestors. So the son of the grandniece is omitted, though 
he stands in exactly the same relation to the son of the 
niece, who is included, as the grandnephew does to the 
nephew (£). At one time it was supposed that no bandhu 
could be recognized who was not expressly named in the 
authorities which governed each province. On this ground 
the sister's son (k), and the granduncle's daughter's son 
were rejected in Madras (?) ; and the sons of the grand- 


(t) Bis title bae been exprewly affirmed, Kashee Mohun v. Rai Oobind , 24 
Seth. 229. 

U ) See post, § 581. 

(1) Kiesen v. Javallah , 8 Med. H. C. 34$. 
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daughter and great-granddaughter (m), and the eon of the 
uncle’s daughter in Bengal (w). But it is now settled, after 
an unusually full discussion of the whole subject, that the 
examples given in the different commentaries are illustrative 
and not exhaustive {o) t and that if any one comes within the 
definition of a bandhu, he is entitled to succeed as such, 
although he is nowhere specifically named (/>). 

§ 467. J have now pointed out the manner in which the 
principle of religious efficacy applies to the different male 
heirs who are recognized by Bengal law. As to the grounds 
upon which one heir is preferred to another, the following 
rules may be laid down. 

1* Each class of heirs taken before, and excludes the 
whole of, the succeeding class. “ The saplndas are allowed 
to come in before the xakulya#, because undivided oblations 
are considered to be of higher spiritual value than divided 
ones; and the xakulya* are in their turn preferred to the 
mmanodakax, because divided oblations are considered to 
be more valuable than libations of water” (r/). 

2. The offering of a cake to any individual constitutes a 
superior claim to the acceptance 1 of a cake from him, or the 
participation in cakes offered by him. On this ground the 
male issue, widow, and daughter’s son rank above the ascend* 
ants, or the brothers who offer exactly the same number of 
cakes as the deceased (r). 


(m) 2 W. MucN. 81 ; contra , 3 Dig. 630. 

(n) Qohindax. Woomeeh. Suth. Bp No. 176, overruled by Guru v. Anand, 
5 B. L. K. 16 ; H. (J. 13 Suth. ( F. B.) 49. 

(o) Apararku sa>» flint bandhu* are the sons of the father'* riitlor, mother’* 
gittier, and maternal uticl«*« ion, and similar kinsmen. Bh» vodhikari, 428. 

(p) Gridhari v. Itengal Govern tnenf t 12 M. i. A. 448 ; 8. C. 1 B.L. K. (P. 0.) 
44 ; 8 C. 10 Both. { P. 0.) 82 ; arnn'ta v. Ijakhinarayun , 2 B. L. R. (F. B.) 28 t 
8 C. 1ft. Bmh <F. H.) 76 j Guru v. Anand , 6 B. L R. 15; 8. C. 18 Bath. (F, 
R,; 40; Patna Suhbu v. Fonnoppa, 5 M«d. 69. 

(<p Per Mvtter, J., Gurux. Anand , 5 B. L. R, 88; 8. C, 13 8 nth. (F. B.) 40; 
approved, Qobind r. Moheuh, 15 B. L. R. 47 ; B. C. 28 Bath. 117 } Ihgtimbar v, 
Moti Lai, 9 Cal, 668, 

(r) * Dig. 49W, 603 ; D»y» Btuga, xi. 1, g 38—40, 43 i ii. 8, j 1, 8 , *i. 8, 1 3, 
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3. Those who offer oblations to both paternal and mater* 
[ nal ancestors are superior to those who offer only to the 
J paternal. Hence the preference of the whole to the half* 
| blood (#). 

4. u Those who are competent to offer funeral cakes to 
the paternal ancestors of the deceased proprietor, are invari* 
ably preferred to those who are competent to offer such 
cakes to his maternal ancestors only ; and the reason 
assigned for the distinction is, that the first kind of cakes are 
of superior religious efficacy in comparison to the second.” 
And this rule extends so far as to give a preference to 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort (tf). 

5. “ Similarly, those who offer larger numbers of cakes of 
a particular description are invariably preferred to those 
who offer a less number of cakes of the same description ; 
and where the number of such cakes is equal, those that are 
offered to nearer ancestors are always preferred to those 
offered to more distant ones.” 


“ The same remarks are equally applicable to the mkulyas 
and mmanodahia” (w). 

The result of these rules in Bengal is, that not only do 
all the batulhu# come in before any of’ the mkulya # or 
. vamanodakax, but that the haudhus themselves are sifted 
j fin and out among the agnates, heirs in the female line fre- 
quently taking before very near sapindas in the direct male 
^line, on the principle of superior religious efficacy (i*). In 


(a) 3 Disc. 480, 511); Daya Bhaga, xi. 5, § 12, 

(t) Per Aittter , J., 5 B. L. R. 39 ; supra t note ( q ) ; Gobind v. Mohesh. 16 B, 
L. R, 35 ; S. C. 23 Suth. 117. See this cnee, post, § 537. 

(w) Per Mitter , J., 5 B. L. H. 39 ; approved, 15 B L. R. 47 j ante , note [q); 
Khetturv. Poo mo, l&Suth. 482. A pet son who offers one oblation to the father 
of the deceased owner is preferred to another who offers two oblations to the 
grandfather and greatgrandfather. Hence the grandnephew rents before the 
paternal uncle, and the nephew’s daughter’s son before the uncle's daughter’* 
sou. Oaya Bhaga, xi. b, § 5, 6 ; Prannath v. Surrut , 8 Cal. 460. 

(W Bhaga, xi, 6; D. £. S. i. 10 { 6 Dig. 528, 520. See post, $ 566. 
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fact, if the test of religious efficacy is once admitted, no 
other arrangement would be logically possible. 


§ 468. When we go a stage back to the Mitakshara, and 
still more to the actual usage of those districts where Brah- 
manica] influence was less felt, the whole doctrine of reli- 
gious efficacy seems to disappear. In the chapters which 
treat of succession, the Daya Bbaga and the Daya-Krahma- 
Sangraha appeal to that doctrine at every step, testing the 
claims of rival heirs by the numbers and nature of their 
respecting offerings. The Mitakshara never once alludes to 
such a test. No doubt it refers to the distinction between 
ttapinda* and samanodaka s } and states that the former suc- 
ceed before the latter, and that the former offer the funeral 
cake, while the latter offer libations of water only. But 
this distinction is stated, not as evidencing different degrees 
of religious merit, but as marking different degrees of pro- 
pinquity. The claims of rival heirs are determined by the 
latter test, not by the former. Persons who confer high reli- 
gious benefits are postponed to persons who confer hardly 
any. Persons who confer none whatever are admitted as 
heirs, for no other reason than that of affinity. 


§ 469. Throughout the Mitakshara Mr. Colebrooke invari- 
ably translates the word sap hula by the phrase “ con- 
nected by funeral oblations/’ ami this gives the appearance 
of a continued reference by the author to religious rites. 
But there is every reason to suppose that, in using the word 
tsapindxi f Vijnmwsvura was thinking of propinquity, and not 
of religious offerings. In another part of his work, which 
has not been translated (?r), where he is commenting on the 
text of YajnamJkya (i. § 5) which forbids a man to marry 
his mpinda , he defines sapindaship solely as a matter of 
affinity, without any reference to the capacity to offer reli- 


(w) It will be found in W, k IJ. 120. It fc also referred to by Mr. Jastte# 
Jf titer, Amriia v. lAikhinarayan , 2 B. L. R. (F. B.) 33 ; 8. C. 10 fciuth. (F. B.) 
76} and by Mr. Justice We#t tm Vijinrangam v. Lakihuman, 0 Bom. H. 0. (O. C# 
J.) 962, and by Wutropp, C. J., in Lallubhai v. Mankufarba^ 2 Bom. 423, 


Religious 
principle not 
the nil© of tbs 
Mitakshara. 


Moaning of 
1 pupiuda.' 
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gious oblations, and so as to include cases where no such 
denote* capacity exists* He says, “ sapinda relationship arises 
between two people through their being connected by par- 
ticles of the one body.” Hence he states that a man is 
the sapinda of his paternal and maternal ancestors, and his j 
paternal and maternal uncles and aunts. “ So also the wife 
and the husband, because they together beget one body. In j 
like manner brothers* wives are sapinda relations to each 
other, because they produce one body (the son) with those j 
who have sprung from one body.” He then observes that 
this principle, if carried to its extreme limits, would make 
the whole world akin, and proceeds to comment on the text 
of Yajnavalkya («/*) as follows : — 


* 


u On the mother’s side, in the mother’s line, after the 
fifth, on the father’s side, in the father’s line, after the 
seventh (ancestor), (y) the sapinda relationship ceases, and 
therefore the word sapinda , which on account of its etymo- 
logical import (connected by having in common particles of 
one body) 0), would apply to all men, is restricted in its 
signification ; and thus Hie six ascendants, beginning with 
the father, and the six descendants, beginning with the son, 
and one’s-self (counted) as the seventh (in each case), are 
sapinda relations. In case of a division of the line also, 
one ought to count up to the seventh (ancestor), including 
him with whom the division begins (e.y., two collaterals, 
A. and B., are sapindas, if the common ancestor is not 
further removed from either of them than six degrees), and 
thus must the counting of the sapinda relationship be made 
in every case” (a). 


(*) Yajnavalkya, i. § 52, 53, “A man should marry a wife who it not hi* 
fitipinda, one who i* further removed from him than five degree* on the side of 
the mot her, and seven degrees on the side of the father.” 

(y > The narrow signification of Sapinda as limited lo those w ho are connected 
hy offerings of the entire cake, and therefore extending only to three degree* on 
either side of the owner, seems to be unknown to the Mitakshara. 

U) Sapinda is compounded from sa for samava , like, equal or the same, and 
pinda, ball or lump. As applied to funeral rites the pinda is the ball or lamp 
into which the funeral cake was made up. I am informed by very high Sanskrit 
authorities that the application of the word sapinda in the text i* peculiar to 
Vijnanestara. 

in) It ie uo doubt iu reference to this parage that the Satnifcar* Mayttfcb* 



far* 4M471.} OP MALES CKDKR MITAK8HAHA LAW. 


588 


§ 470. It will be remarked that in this passage the author 
does not notice the distinction between those who offer 
undivided oblations, and those who offered divided oblations. 
Nor does he in the corresponding part of his treatise on 
Inheritance (/>), where he divides the (rot raja, or (i entiles, 
into two classes only— those connected by funeral oblations 
of food, extending to seven degrees, and those connected 
by libations of water, extending to the fourteenth degree, 
or even further. 


From this passage Messrs. West and Biihler draw the 
conclusions that, “l, Vijuanrscara supposes the sapinda 
relationship to be based, not on the presentation of funeral 
oblations, but on descent from a common ancestor, and, in 
the case of females, also on marriage with descendants from 
a common ancestor; 2, That all blood-relations within six 
degrees, together with the wives of the males amongst 
them, are sapinda relations to each other” (V). Ami with 
reference to his definition of handhn (Mitakshara, ii. o, § 3), 
they say, “ It would seem that Vljnam srara interpreted 
Yajnavalkya ’s term handhn as meaning relations, within the 
sixth degree who belong to a different family or at least 
that all such persons who come under tin* term sapiuda, 
according to the definition given in the Acharahanda, are 
included in the term handhn (</). 


§ 471. This preference of consanguinity, or family rela- 
tionship, to efficacy of religious offerings, is further shown by 
the rule laid down in the Mitakshara, and the works which 
follow its authority, according to which the handhns , or re- 
lations through a female, never take until the direct male 
line, down to and including the last samanodaka, has been 


in a pawn ige cited in Isillubhai v. Mnnkurarbai, 2 Hum. 425, any# “ Hence 
VijnansMvara and other# abandoned the theory of connexion through the rice 
ball offering, end accepted the theory of tran#mia#io» ot constituent atom*” 
(b) Mitakshara, ii. 5 

. (c) W. A B. 122. See too DatUka Mimamea, vi, $ 10, 32, where the relation 
of sapinda is said to refit on two grounds, consanguinity and the offering of 
funeral oblation* 

(<2) W. A B. 136, 489. 
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exhausted (*). A stronger instance than this could not be 
imagined, since, as has been already shown, many of the 
banditti# are not only mpinda», but very close saptndm , 
while the fourteenth from a common ancestor is scarcely a 
relation at all, and certainly possesses religious efficacy of 
the most attenuated character. And so, whether the Mitak- 
shara agrees with the Dayn Rhaga, or disagrees with it, the 
reasons offered always show that the governing idea in the 
author's mind was that propinquity, not religious merit, 
was the test of heirship. For instance, Jirnuta Yahana 
prefers the father to the mother, because he presents two 
oblations in which the deceased son participates, while the 
mother presents none (/). Vijnanrsrura takes exactly the 
opposite view, on the ground that, “since her propinquity 
is greatest, it is fit that sin* should rake the estate in the 
first instance, conformably with the text * to the nearest 
sapinda the inheritance next belongs.' ” And he goes on 
to say, “ Nor is the claim in virtue of propinquity restricted 
to mpindcts, but, on the contrary, it appears from this very 
text that the rule of propinquity is effectual, without any 
exception, in the case of mmauodaka#, as well as other 
relatives, when they appear to have a claim to the succes- 
sion 3 ’ (p). So he agrees with Jimuta Vahanain preferring 
the whole blood, among brothers, to the half. But he rests 
his preference on the same text “ to the nearest mpinda , 
Ac." saying, very truly, that “ those of the half-blood are 


(«) Narada, xiii. § 51 ; Mitakshara, ii. 5 and 6 ; Viva da Ohintamani, 297 — 299; 
V. May., iv.8, § 22 ; Rutrheputty w Rajunder , 2 M. I. A. 132 ; Srimuti Dibeah 
v, Rany Ka<md t 4 M . I A. 292; S. 0. 7 Suth. (!*.('.) 44; Bh yah Rom v. Bhyah 
Uqxtr, 13 M. I. A. 373; S. 0. 14 Suth < P. 0.) 1 ; Thakoov Jeebnath v. Court of 
\fards , 2 I. A. 163 ; 8. <\ 23 Suth. 409 ; Naraini Kuar v.Chandi Din , 9 All. 
467. See also cases in the N.-W, P., cited in the last case, in the Court below, 
5 H. L K. 419; 8. C. I I Suth. 117- Mr. Rujkumar 8arvadhikari,f(p. 965,) 
explains the preference given by the Mitakshara to agnates over cognates, as 
arising from the principle of religious efficacy, the oblations given by agnate 
kinsmen being of superior efficacy to those offered by cognpte kinsmen. This 
of course is go, when the offerings of near agnates are contrasted with those of 
near cognates. It. certainly is not so where the offerings of near cognates are 
contrasted with those of distant agnates, unless some doctrine of religions effi- 
cacy is assumed completely different from that elaborated by the Bengal lawyers. 
Nor is this the principle which determines the preference of agnates fco cognate/ 
in the Punjab, or among the Jains where the theory of religious efficacy is un- 
known (§ 475). 

(/) Dayn Bhaga, xi. 8, § 8. (g) Mitakshara, ii 8, 8 8, 4. 
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remote through the difference of mothers while the D*y* 

Bhaga grounds it on the religious principle, that the brother^! 
of the whole-blood offers twice as many oblations in which 
the deceased participates, as thobrother of the half-blood ( h ). 

So the right of a daughter to succeed, is rested by Jimttta 
Vahana upon the funeral obla tions which may be hoped for 
from her son, and the exclusion oT^wulowed, or barren, ot 
soilless daughters, is the natural result (i). The Mitak- 
ahara follows Vrihaspati in basing her claim upon simple 
consanguinity. “ As a son, so does the daughter of a man 
proceed from his several limbs. How then should any other 
person take her father’s wealth V ’ And In* excludes neither 
the widowed nor the barren daughter, but prefers one to 
another, according as she is unmarried or married, poor or 
rich ; that is, according as she has the best natural claim to 
be provided for (A*). 

§ 472. When we come to the enumeration of handh us, in Bandhu#* 
Mitakshara, ii. b, it appears pretty clear that they do not 
depend upon any such principle of community in religious 
offerings, as is supposed to be laid down in the definition at 
Mitakshara, ii. 5, § *1 (/). It is said, “ (\>gmites are of three 
kinds; related to the person himself, to his father, or to his ous merit, 
mother, as is declared by the following text : — ‘The sons of 
his own father’s sister, the sons of his own mother’s sister, 
and the sons of his maternal uncle, must be considered as 
his own cognate kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal aunt, and the sons of 
his father’s maternal uncle, must be deemed bis father’s 
cognate kindred. The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt, and the sons of his 
mother’s maternal uncles, must be reckoned his mother’s 
cognate kindred (/a). Here, by reason of near affinity, the 


(A) Mitakshara, ii. 4, § 5 ; Daya Bhaga, xi. 5, § 12. 

(it D*ya Bhaga, xi. 2, $ I —3, 17. 

(k) Mitakshara, ii. 2, § 2—4; Viraoiit., p. 170, $ I. 

(l) See ante, § 461, 470 

im) This i« the correct translation of the text* See 2 W. MecN. 96 ; Smriti 
Cbaodrika, xi 5, § U; Amrit* r. JjaJchinarayau, 2 B. L. fi (F. B.) 07 1 8. 0. 
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cognate kindred of the deceased himself are his successors 
in the first instance ; on failure of them, his father's cognate 
kindred, or, if there be none, his mother's cognate kindred. 
This must be understood to be the order of succession here 
intended." Now, if we look back to the pedigrees already 
given (§ 464, 465), we shall find that the sons of the father's 
sister, and the sons of the father’s paternal aunt, come in 
among the handhu * ex parte patent <1 of the Bengal scheme, 

and are indicated bv the letter M. Ho, the sons of his 
mother's sister, and of his maternal uncle, and of his 

mother's paternal aunt, come in among the handhu* ex 
parte, mater nd and art' similarly indicated. The others 
named by the Mitakshara do not occur in those lists, and 
are nowhere referred to by any Bengal authority. The 
accompanying diagrams will show that they could not pos- 
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sibly be brought within any system which depends on reli- 
gious merit («). Here it will be seen that the sons of the 
father's maternal aunt, and of the father's maternal uncle, 
that is the father’s cognate kindred on his mother's side, 
are only connected with the owner through his paternal 
grandmother. Now, neither of these persons presents 


tO 8uth. (F. B.) 76. .In Mr Colehrooke's tnmwiut ion the Hi nt clause obviously 
is incorrectly pi veil. 

(«) Mr. Rrtjkuinur Sarvadhikuri says, in reference to this passage (p. 870) 
“Went olio** admit that the father's and the mother’s bandhus” could not 
possibly be brought within any system which depends upon religious merits 
" accruing from parvana rites alone '* But they could surely be hr * ught within 
a system which lays down that “any benefit whatsoever is u sutficient. title to 
inherit.” He then points to tables (p, 800) which show that these persons are 
competent to perform the ukodishta or individual rite* of the deceased. But so 
are strangers, such aa a pupil, ft friend or the king ; that is to say, any one who 
takes the inheritance is bound, and therefore entitled to perform the personal 
rites connected with the funeral ceremonies of the deceased. and extending to 
those held on the anniversary of his death tlinj 8>,rvadhikari f p, 84). The 
bandhus in question take the inheritance because they are near relations, and 
having taken it they perform these special rites. Bat when we come to the 
Bengal system of succession, which is ready founded on the theory of religion* 
benefits, these buudhus are excluded, So in Madras the grandson of a paternal 
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offerings to any one to whom the owner presents them. Their 
offerings are presented to A . and his ancestors. Those of 
the owner are presented to his father's line, and to his 
mother's line, that is, the lino of X. (<>), Consequently, 
their offerings are neither shared in by the owner, nor do 
they operate in discharge of any duty which he is bound 
to perform. Similarly, the sons of the mother's maternal 
uncle and aunt, that is the mother’s cognate kindred, on 
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her mother's side, are only connected with the owner through 
his maternal grandmother. The same observation as before 
applies to them. Their offerings are presented to A. and 
his line. Those of the owner are presented to the lines of 
Y. and X., that is, to his own male ancestors, and those of 
his mother. Here again there is no conceivable communi- 
ty of religious benefit. On the other hand, when we apply 
“ the reason of near affinity,” on which Vijnaiuevara him- 
self bases the heirship, the whole thing is as simple as pos- 
sible. The first of t he three classes contains the owner's 
first cousins; the second contains his father's first cousins, 
and the third contains his mother's first cousins. All of 


these are postponed to the miruinodak as, because they are 
connected through a female, and are therefore members of a 
different family from that of the owner. But when they are 
admitted, they are brought in upon natural principles ( p ,) 
No other explanation can be required, except by those 
who persist in distorting the plain meaning of the Mitak- 


grent-aunt of the deceased inherits to him ua a bundhu; Sethurama v, 
Ponnammal, \'i Mad. 155, though ho would be excluded in Bengal, ante, § 464. 

(o) This is not only clear on principle (8 46i). but I have ascertained by 
Inquiry from very learned native# both in Bengal and Madras, that a man is 
under no obligation to present any ufferiugs to bis grandmother's ancestors. 
See too Jagannatha, 3 Dig. 602. 

tp) The Viramitrodaya ip. 200, § 5) distinctly states that the cognates ootof 
ip m the above order “ by reasou of greater propinquity/' 


Cognates 

through 

mother's 
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shara, in order to find in it something which never was 
there. The Bombay authorities even go farther than the 
letter of the Mitakshara, as they include under the term 
bandhu females such as the daughters of a brother or of a 
sister, who can make no offerings at all (q). 

Early prinoipWi $ 473. Let us now go a stage further hack, and try to 
•nooe**iou. g n( j oufc w j iat was t } ie original ] a w afij to religious obligations, 

and how far it was connected with the right of succession. 
I have already suggested that the practice of offerings to 
the dead was connected with that Ancestor worship, which 
was common to all the leading Aryan races (§ 60). Those 
offerings would necessarily be made by the direct male 
descendants of the deceased in the order of their nearness. 
The character of those offerings, and the strictness of the 
obligation to make them, would naturally vary according 
to the remoteness of the offerer from the ancestor. The 
rule, as we have seen (§ 460), was in accordance with what 
might have been expected. The devolution of the property 
would naturally be in exactly the same line, partly because 
the whole organization of the family would be broken up 
if its property were allowed to pass through females to 
persons of a different family or tribe (r) ; and partly because 
the direct males had a double claim, as being not only the 
descendants, but the worshippers of the deceased. Collateral 
relations through females who belonged to a different family, 
with a different line of ancestors, would be under no obliga- 
tion to make offerings, and would have no right to inherit. 
Now this seems to be exactly what is laid down in the early 


( 7 ) W. & B. 125, 187- Set? §541. I have retained from the first edition 
( 1378 ) the whole of the reasoning in the preceding paragraphs, which were 
written ut. a time when i was not aware that the doctrine which they advocate 
hud been the subject of express decision. The principle that succession under 
the Mitakshnni law depends upon propinquity and not upon religious efficacy 
has now, however, been settled by distinct rulings. The rule was first laia 
down in Bombay bv the case of Lalluhkai v. Mankuearbai , 2 Bom. 888 , affd . by 
the P. C* Lulloob%tn v. Caseibai t 7 I* A. 212; S. C. 5 Bom. 110. Tbe tamo 
rule has been applied by tbe High Court of Bengal to cases in that Presidency 

G overned by the Mitakshara; Umaid v. Udoi t 6 Cal. 119; Arutnda Bibee v. 
fowmt Lai , 9 Cal. 815, p. 318. Bee, however, per M ah mood . J.. 11 All. p, SIS. 
{r) See Maine, Ancient Law, 149 j Punjab Custom#, U, 10, 20, 87, 40, 51. 
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tre*liaeai. The obligation to offer cakes, divided oblations 
and libations of water, is set out, and it is also said that the 
inheritance goes in order to the *a]rinda* t saktdyas, and 
ea manodaka#. Immediately after these it passes to strangers, 
such as the spiritual preceptor, the pupil, learned Brahmans, 
or the king (#). The only person of a different family who 
is ever stated to be under au obligation to perform funeral 
rites, or to ha xe a rigid to inherit, is the daughter's son (f) ^ 
But he is always treated as being in an exceptional position, 
the reasons for which will bo discussed hereafter (§ 518) ; 
he does not take as a bandhu , which in strictness he 
is, but very high up in the line of agnates, it would 
appear then that a man did not inherit because he performed 
funeral rites, or made religious offerings, lie inherited 
because he was the nearest of kin to the deceased, and he 
made religious offerings for exactly the same reason. In 
the majority of cases the heir to the estate would also be a 
person who was bound to offer the funeral cake. But the 
mere fact of succession to the estate would carry with it the 
obligation to perform all rites which were needed for the 
repose of the deceased, just as it entailed the duty of 
discharging his debts (u). Accordingly, when a pupil is heir, 
he performs the funeral rites, and it is stated generally, 
“ He who takes the estate shall perform the obsequies” (v). 
Accordingly, Mr. Colebrooko says, “ It is not a maxim of 
the law that he who performs the obsequies is heir, but that 
he who succeeds to the property must perforin them” (tc). 
And in a remark appended by him to the case of Dutbuiraen 
v. Ajeet (jc), he says, in reference to the texts just quoted, 


(«) Manu, ix. § 1S5— 1SD; Apoetemba, ii. 14, § 2— 5 j BaudhayanH, 1.5, 
| i — 3 } Gautama, xxviii, § ib; VmjiNhtha, xvii. § 20—31 ; VihIiiiu, xvii, £4 — 16 ; 
Narada, xiii. § 61. The word Oandhavas »i» the la at two authorities in traoe* 
kited by Mi. Uoiebrooke remoter kinsmen, and appetite to refer to persoos of 
the same family. 

(t) Maun, ix. § 127 — 133* 139, 140 

(u) Hie due performance of sacrifices was one of the three debts. Maua, v* 
§ 35, 36. ltttj. Sarvadhikwri, 87 1. 

( v ) Vrihaspati Smriii, 3 IHg. 545; Vishnu, ib. 546 ; Satat&pa, tb. 625 ; Gold* 
■tucker, 13 ; per curiam , lihyah Ham v. Bhuyh Ugur, 13 M- 1. A. 390 i 8. U* 
14 8uth. (F. 0. 1 ; Smriti ChHiidriktt ; xi. 5, § 10 ; note (2) ; but see per Mitter* 

Guru, ». Anand t 5 B. L. K. 33 ; 8. C. 13 Bath. (F. B.) 49. 

(w) 2 dertu U. L. 242. {*) l 8. D. 20 (20.) 


Religious duty 
the result, not 
the cause, of 
inheritance. 
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“ These passages do not imply that the mere act o! celebrat- 
ing the funeral rites gives a title to the succession, but that 
the successor is bound to the due performance of the last 
rites for the person whose wealth has devolved on him.” 
This is also the view taken by Dr. Slayr ( y ). He says, a The 
descent of the inheritance was not regulated by the offerings 
to the dead, as Gan* supposes. Those offerings, and the 
whole system of ancestor-worship, date from a period at 
which the idea of a partition had not arisen. In later times, 
however, when partition was resorted to, it became necessary 
to define who should offer the funeral cake, and to whom it 
should be offered. Naturally this duty fell upon those who 
took the inheritance (z). In earlier times it would have 
been impossible to mark out any particular individual, 
because each succeeding generation stood in the relation 
of descendant to the whole generation which preceded it, 
and not any particular person to any other particular per- 
son. But when we find in a text of Manu that the great- 
grandson must offer the cake, we may infer that this duty 
resulted from the fact that he inherited.” 

§ 474. The facl that the line of direct descent stopped 
short at the great-grandson, and then ascended, is generally 
looked upon as a crucial proof that the Hindu law of 
inheritance was founded on the principle of religious efficacy. 
The reason offered for this by the Bengal lawyers is, that 
those who are more remote in descent present offerings of 
less religious efficacy. But it seems to me that the matter 
is capable of a very different explanation. When property 
no longer passed exclusively by survivorship, the rule of 
inheritance would naturally be framed upon the analogy 
of the original system. The right of succession would be 
limited to the same persons who formerly took by survivor- 
ship, but they would take by distinct steps, instead of 


(y) Ind Erhrecht, 85 

(*) See Goldatiicker, 36 et seq., where he points ottt that all ceremonies 
involving expense must be performed by tbe head of the family, who is in pos* 
station of tbe property. 
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rimultaneoasly as one body. Now, the persons upon whom 
the property fell by survivorship were the persons who lived 
together in the same house, or, at all events, who were so 
closely connected as to be under the control of one head, / 
It was almost impossible that a single family could ever 
contain more than four generations in direct descent. If 
such were in existence, they would probably have quitted 
the family house. In any case the more remote would be 
looked upon as loss nearly akin to the patriarch than his 
own brothers, nephews, or grandnephews. These last 
would be more closely united to him in affection, and more 
likely to interest themselves in the performance of his 
obsequies, where such performance was considered a matter 
of moment. It was natural, therefore, that the inheritance 
should be kept within the family, first passing to its lower 
extremity, and then rising again. This is really all that 
Manu says, “ For three is the funeral cake ordained. The 
fourth is the giver. But the fifth has no concern. To the 
nearest after him in the third degree the inheritance be- 
longs” (a). In the Punjab, where, as I have often remarked, 
the doctrine of religious efficacy is unknown, the line of 
direct descent stops short in the same way, and those beyond 
the third generation from the common ancestor are consi- 
dered to have no interest in the property which entitles them 
|to object to its alienation (f>). That, is, they are practically 
considered to be outside the family. Mr. McLennan has 
drawn attention to the early Irish law, which appears in a 
somewhat similar manner to have limited the right of par- 
ticipation in the ancestral property to the fouth gener- 
ation (c). 


Punjab. 


§ 475. I have no information which would enable tne to Succession of 
state whether the practice of making offerings to maternal co * nat * t * 


(a) ix. $ 187. Mr. lUjknmar Sarvudhikan (pp. 284, 28/1) points to this 

text as marking two conflicting theories of succeswion, propinquity and religions 
benefits. To me it seems to contain no reference to any principle but propin- 

S uifcy. Those who offered the funeral cukes were the three nearest to the 
©ceased. 

(b) Punjab Gust., $2 (c) McLennan, 471, 4 9G. 
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ancestors always existed, or whether it was an innovation, 
springing from the Brahmanical desire to multiply religions 
ceremonies, and from the principle that “ wealth was pro* 
duced for the sake of solemn sacrifices” (d), If it existed 
as a ceremonial usage, the absence of all reference to it in 
the law writers shows that it had no legal significance* 
One thing is quite clear, that it carried with it no right to 
inheritance, since the persons who presented such offerings 
could never inherit under the old system of law, until the 
extinction of the last male in the direct line of descent 
(§ 471). The Bengal notion of weighing the merits of an 
offering made by a cognate against an offering made by an 
agnate, and giving the inheritance accordingly, is an abso- 
lute innovation. The theory arose from treating the offering 
of oblations, and the succession to the estate as cause and 
effect, instead of antecedent and consequent. The offering 
of sacrifices to the deceased was really a duty. It grew to be 
considered the evidence of a right. When this idea became 
fixed, it was readily applied to all persons who presented 
such offerings, whatever might be the reason for their 
presentation. Those principles, which were applied in test- 
ing the title of persons who really were heirs, were applied 
to create a title in persons who were out of the line of heirs. 
An agnate who presented three cakes to the owner was 
necessarily nearer than an agnate who only presented one, 
and was therefore a preferable heir. It came to be assumed 
that this principle was not limited to agnates, but afforded 
a means of comparison between agnates and cognates. The 
application of this principle is the simple distinction between 
the Mitakshara and the Daya Bhaga. The Mitakshara 
recognized the difference between the offerings which A. and 
B. were bound to make to X., but it used the difference in 
order to ascertain which of the two was nearer to X. in a 
direct line. The Daya Bhaga considered the directness of 


(d) Mitakshara, ii. 1, § 14, See ante, g 319 
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the line as immaterial, if the difference between the offer- 
ings was established. 

In the Punjab, and among the Sikhs and Jains, the 
rales of descent appear to be in the main those of the 
Mitakahara, but the doctrine of religious efficacy is wholly 
unknown (e). (*) 


(*) Panjab Cast , U; an/s, 5-41; Punjab Customary l.aw, II. 100 , 187, 
US, 175. 


CHAPTER XVII. 


Burly position of 
women. 


1NHKBITANCK. 

Principle of S urrrssion in cnxr of Fnnnb*. 

§ 476. The right of women to possess and inherit the 
family property would necessarily depend upon the organiza- 
tion of the family to which they belonged. Among poly- 
ami rons tribes of the promiscuous or Nair type, the head 
and visible centre of the family was not the father, who was 
unknown, nor the wife, who had not begun to exist, but the 
mother (§ 208). The home was the home of the woman and 
her children. There she was visited by the man who might 
or might not be the* father of her children. His home was 
in the circle to which his mother belonged. He inherited 
in one family and his children in another. In Canara, where 
this system is maintained in its most archaic form, the actual 
management of the property formerly was, and evon now 
generally is, vested in females. Tn Malabar the manager is 
always the eldest male of the family, though succession is 
traced through females (a). Exactly the reverse would take 
place in the ordinary undivided family of the Aryan type. 
The whole property would vest in the males, and be managed 
by the head of the family for the time being. The women 
would be mere dependents upon their husbands and fathers. 
So long as there were any males in the family, no woman 
could possibly set up a claim to inherit. It is to this period 
that the texts must be referred which represent women as 
absolutely without independent rights, “ Three persons, a 


(a) Stm. Man. §400 — 404; Munda Chetty v. Timmaju , 1 Mad. H. 0. 380; 
Timmappa v. Mahalinyn , 4 Mad. H. C. 28; Devu v. Dfiyi, 8 Mad. 833 ] 
Mahtilinaa v. Mariammah , 12 Mad. 402. See Tenlon, 25, where he gives an 
exactly similar description of the ancient Carians. 
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wife, a son, and a slave, are declared by law to have no wealth 
exclusively their own ; the wealth which they may earn Women origi* 
is regularly acquired for the man to whom they belong” (h). Jig huT^ 0 ^ 
“The father protects a woman in her childhood, the 
husband during her youth, t he son in old age ; a woman 
has no right to independence” (r). Buudhmjana and 
Vasixhtha mention no females in their list of heirs, and the 
former expressly states, on the authority of a text of the 
Vedas, that women have no right to inherit (d). The text 
on which Baudhayaua relies may, it would appear, be so 
interpreted as to give no support to his assertion (/*) ; but» 
of course, this does not detract from the weight to be given 
to his statement as evidence of the then prevailing usage* 

His authority is still so far respected, that the schools of 
Bengal and Bet in res consider that women can only inherit 
under some express text (/). In this respect, as it will be 
seen hereafter, the western lawyers differ (§ 488, 490.) 


§ 477. The simo causes which led to the break up of the Growth of their 
family union would introduce women to the possession of JJjSJ t0 pro * 
the family property. When partition took place, the fund 
out of which the women had been maintained would he split 
iuto fragments. The natural course would be, either to give 
an extra share to any member of the family who would make 
himself responsible for their support, or to allot to thorn 
shares out of which they could maintain themselves. This 
appears to have been what actually took place (</). Similarly, 
upon the death without issue of a male owner who was the 
last survivor of the coparcenary, or who had been separated 


(b) ilanu, viii. § 410. 

(c) Baodhftyana, ii. 2, Jj 27 ; AIhuu, if. 5 3. tim Smicha & Lichsta, 8 Dig. 484 j 
and teat quoted Madhaviya, § 44; Varadu, p. 39. 

«f) Baudhapn*. i. 5, 11, § 1-14, ii. 2, 3, § 44-40; Viudabtha, xvii. 
f^) W. & Ii 120; Madhaviya, § 44. 

{/) W. & B. 120 ; Day a BUga, xi 0, §11; Hmriti Chandrika, xi. 6, § 2, 3, 6. 
ViramitrodMya, pp. 1^4 — 197 , per Muter, J., ijur u v. Anand, 5 B. L. It, 37 ; 8. 
C- 13 buth (K. B.t 49; per 1 1 ent rop p , C. J t| Lullubhai v. Maukuvarbai, 2 
Bom. 418,426, 438 j H. C. on npp«*al, IMioobhoy v. Uanibai - per curiam , 7 1. A 
231 ; 8. C. 5 Bom. 110; Gaurt v. Hukko , 3 All 45; Jagat Narain v, Sheodae 6 
AU. 31 1 ; per curvirn, 9 Cal. 822. V. N. MaudHk, 357, 364. The Maden# Coort 
appears in recent decision* rather to doubt the universal application of thii 
rule,— See $ Had. p. 249; 8 Had. pp. 117, 127, 12V. 

( ff ) See ante, § 436, 447, 
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from the other members, or whose property had been self* 
acquired, it would be more natural that his property should 
remain in the possession of the women of his family for their 
support, than that they should be handed over with the pro* 
party to distant members of the family, who might be utter 
strangers. In this way their right as heirs, properly so 
called, ami not merely as sharers, would arise. But that 
right would not extend beyond the reason for it, viz., their 
claim to a personal maintenance. The old preference for 
the male line over the female (§§ 471, 478) would limit the 
right, so as to prevent the property passing absolutely out 
of the family into the hands of male strangers. The woman 
would not be allowed to become a new stock of descent, so 
as to transmit the inheritance to her heirs. This is no doubt 
the foundation of that rule which is assumed in all the works 
on inheritance, that where a woman inherits to a male, his 
heirs and not hers take at her death (§ 565). 


J 


§ 478. The women who were the actual members of a 
man's family, and as such entitled to support, would always 
stand to him in the position of daughter, mother, wife, or 
sister, taking in under these terms more distant relations of 
the same class, such as grandmother and the like. The 
daughter and the mother appear to have been the first to 
. obtain a recognized right to inherit. 


i i 

of daugh- 
ter. ' 




Mann allows a daughter to inherit after her father. But 
it seems very doubtful whether he did not limit this right 
to the case of the daughter, specially appointed to raise up 
a son for him. I have already suggested that a daughter 
so appointed remained in her father's family, so that her 
son was his son, and not the son of his actual father (h)> 
Naturally such a daughter would be specially favoured, as 
the descent of property to her would not take it out of the 
family. Now, the text of Manu which states her right of 
inheritance follows after three texts which relate to the 


{h) See ant*) $ 7ft ’>post t § 518. 


torn* m*m.} in case of r*MAL**« 

appointed daughter solely* It then proceeds, “ The son of 
a man is even as himself, and as the son such is the daughter 
(thus appointed)* How then (if he have no son) can any 
inherit his property hut a daughter who is closely united 
with his own soul ?” (i). The words in brackets are the 
gloss of Kalluka Bhatta, who evidently understood the text 
as I do. The same view was taken of it by Barautwara, 
Dav<Mvcamy > and Dauarata, as stated by the Smriti Chan* 
drika (fc). It is remarkable that in the texts whore Mauu Appoint*! 
states the order of succession to a man who has left no issue, d * u *kur, 
he makes no reference to a daughter as an heir (/). The 
texts would harmonize, if we suppose that in the former 
passage he was speaking only of a daughter who, by virtue 
of her special appointment, became his son, as she is stated 
to be by Vasishtha (m). This also accords with the position 
given to her by Narada, who places her after the son, upon 
the ground that “ she continues the lineage* A son and a 
daughter equally continue the race of their father” (m). This 
could be strictly true only of an appointed daughter ; for the 
son of any other daughter would be of a different family 
and a different name, like any other handku, But when the 
practice of making an appointed daughter became obsolete 
(§ 75), the daughter not appointed would naturally fall into 
the same position, or rather would retain the position which 
usage had made familiar, ller right would then rest on the 
simple ground of consanguinity. This is the ground oil 
which it is based by Vrihaxpati and the Mitakshara ; “ As 
a son, so does the daughter of a man proceed from his several 
limbs. How then should any other person take her father's 
wealth V* (o). 

as 

to another. Devata says, “ To unmarried daughters a 
nuptial portion must be given out of the estate of the father ; 


§ 479. No distinction is to be found in the earlier sages Ground# of 
to the capacity of one daughter to inherit in preference ?*tween 



(t) Manu, ix« $ 1 27-130* 

(ft) Smriti Chandtika, xi. 2, { 16. 
( l ) Mann, ix. f 186, 21/. 


(m) AnU % § 7$. 

(n) Narada, xiii. § 60. 

(«> Mifeksluaa, li. 2, f 2. 
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Benare*. 


Bengal law. 


PRINCIPLES OF SUCCESSION XVlt, 


and his own daughter, lawfully begotten, shall take, like a 
\ son, the estate of him who leaves no male issue ” {$). This 
1 suggests the idea that the daughter's right of inheritance 
arose from the obligation to endow her. Hence Katyayana 
says, “ Let the widow succeed to her husband's wealth, and 
in default of her the daughter inherits, if unmarried or 
unprovided ” (q). Paramra enlarges the rule as follows (r). 
u The unmarried daughter shall take the inheritance of the 
deceased, who left no male issue, and on failure of her the 
married daughter.” So far, at all events, there is no idea 
of religious merit. The object of the dowry is to facilitate 
marriage, and to benefit the daughter (#). Naturally, the 
daughter who is already set up in the world has a claim 
inferior to that of one who has her fortune to seek. And 
similarly, in a competition between married daughters, the 
preference was given to the poor daughter over the rich 
one (t). None of the writers of the Benares school, except 
the Smriti Chandrika, abolutely exclude any daughter, or 
suggest any reason for her inheriting except the simple one 
of consanguinity (a). The Bengal writers for the first time 
introduce the idea of religious efficacy. A daughter of 
course could offer no religious oblations herself, but her right 
was put upon the ground that she produced sons who could 
present oblations (r). A reference to Mann will show, as 
might have been expected, that the daughter's son, whose 
power of offering funeral cakes was considered to be equal to 
that of a son's son, was the son of the appointed daughter (tr), 
Jimuta Vahana, however, laid down that no daughter 
could inherit unless she had, or was capable of having, male 

(p) 8 Dig. 491. See too Ynjnavalkya, ii. § 135; Mitakshara, ii. ], g 2. 

(q) Cited Suiriti Cliaudrika, xi. 2, 20; Mitokabara, ii. 2, § 2. 

(r) 8 Dig. 400 

t#) See Vturisht-hfi, cited Daya Bbagu, xi. 2, § 6. Also Teulon, 12, note 2, where 
be poiuu out, that line the degradation of woman consisted in her being a mere 
object of puroboae, so the first step towards her elevation was taken, when the 
dowry made it no longer necessary that she should be sold. 

(t) Mitakshara, ii. 2, § 4; Srnriti (Jhanduka, xi. 2, § 21 ; V. May., iv. 8. 
E 11 * 12} Viramit, p. 181. 

( w ) Vivada Cbintamaiii, 201, 202; V. May., iv. 8, J 10; Madhaviya. § 86; 
Varadritjab, 84; Viramit., pp. 176—182. 

(t?) Bee per Milter , J. t Uunga v. 8hutnbkoonath , 22 Both. 898: per J aa an- 
na t ha, 8 Dig. 194. 

{w) Mum, ix. § 181—140. See poet } | 518. 
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issue, and the natural result was the exclusion of daughters 
who were widows, or barren, or who appeared to have au 
incapacity for bringing any but daughters into the world (*)♦ 
This principle is also adopted by the author of the Smriti 
Chandrika, who necessarily excludes barren daughters (y). 
It will be sefcn that his authority in this respect has not 
been accepted in Southern India (§ 514). The mode in 
which these various principles operate will be examined in 
the next chapter, upon The Order of Sccckhsion (§514). 



480. The mother is of course not mentioned as an heir 
by Baudhatjana , who excludes all women (;), nor by A pa#* 
tamla, Gautama , or Va#i#htha ; Narada states her right to 
a share on partition by the sons after the death oi their 
father, but does not refer to her as an heir (a). Her claim, 
however, and that of tin* grandmother, are expressly stated 
by Mann (h) : “Of a son dying childless (and leaving no 
widow) the (father and) mother shall take the estate : and 
the mother also being dead, the paternal (grandfather and) 
grandmother shall take the heritage* (on failure of brothers 
and nephews}.” The gloss of Kulluka as contained in 
brackets marks the changes in the law since the time of 
Mann. Vixhnu also inserts the mother in the list of heirs 
next after the father (r), and Yajnaralkya places both 
parents after the daughters (d). Her claim is also men- 
tioned by Vrihn#pat i and Kah/atfana , of whom the former 
places her after wife and male issue, while the latter brings 
her in after male issue, father or brother (» ). 


Kight of 
mother i 


As to the ground of her claim, the mother as well as the it* origh 
grandmother and great-grand mother, are certainly sap in das, 
as sharing with their husbands the cakes which are offered 
to them by the male issue (/). But her claim, and indeed 


(„c) Daya Hbaga, xi. i\ g 1-3 ; ]J. K. S. i. 3 , g 5 . 

(y) 8mriti Omndrika, xi. 2, § JO, 21. Bee port, g 514. 

(*) Ante f § 476- («) ftarada, xiii. § 12. 

(5) Maim, ix. § 217 ; Of. g 185, where Harm make* the father and then the 
brother* take. 

(c) Viahira, xvii. § 7. {d f Yajuavalkya, ii. g 136. (e) 3 Dig. 502, 500, 

if) Antr, 5 471. Subodhini extend* the right of female aacendaut* to the 
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that of the father too, is always placed on the ground of 
consanguinity, and of the merit she possesses in reference 
to her son, from having conceived and nurtured him in her 
womb. And by many commentators she is preferred to the 
father, upon considerations derived from a comparison of 
the respective degrees in which mother and lather share in 
the composition of the son (g), while the Mitakshara prefers 
her on the ground of greater propinquity (h). When we 
come to Jimuta Vahana , however, we find the religious doc- 
trine introduced for the first tizne. He prefers the father 
to the mother, because the father offers oblations in which 
the son participates ; and he prefers the mother, who offers 
none, to the brothers, who offer three, “ because she confers 
benefits on him by the birth of other sons who may offer 
funeral oblations in which he will participate” (z). An 
argument which obviously would never apply as regards 
the mother of an only son, or of a son whose brothers had 
died before him without leaving issue. 

§ 481. The growth of a widow’s right of succession is 
much more complicated than that of mother or daughter. 
Originally of course she shared in the general incapacity for 
inheritance which affected all women. But her right was 
recognized later than that of other females who now take 
after her. Neither Mann, Apaxtamba, Vaxishtha nor Narada 
recognize her right as heir; though they do acknowledge 
that of the daughter and mother ( k ). Vishnu , however, 
assigns to her a place after male issue (Z). Vriddha Manu, 
Vrihaspati , Sancha and Lichita and Devala all make her 


mother and grandmother of the paternal gresit- grandfather, and Bays that the 
same analogy holds good among the Samanodakas. Mitakshara, ii. 6, § 5. 
Oolebrooke’s note ; Lnllubhni v, Mankuvnrbni , 2 Bom. 433. 

(g) 3 Dig. 501 ; Mitakshara, ii. 3 ; Srariti Chandrika, xi. 8, § 3 ; Daya Bhaga, 
xi. 4, § 2 ; Vivada Chintamani, 293. 

(h) Mitakshara, ii. 3, § 8; ante, § 471. 

(*) Daya Bhaga, xi. 4,'§ 2; D. K 1 8, i. 6, § 2. 

( k ) 8ee Mann, ix. § 185, 212, 217. where Kallnka inserts a gloss in favour of 
the widow, whose rights are not recognised in the original. See the explana- 
tion of Mitakshara, xi. 1 , 8 85. ~ 

(?) Vishnu, xvii, § 4, 
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heir (m), So, of course, does Yajmvalkya (n), who is fol- 
lowed by his commentator Yijnanexvara. 


The following account of the manner in which the rights 
of a widow arose, is taken almost exclusively from Dr, 
Mayr’s dissertation upon the subject (o). 


$ 482. From the very earliest times the widow was entitled 

to be maintained by her husband’s heirs. When a brother 

» - 

died without issue, or entered a religious order, the other 
brothers were to divide his wealth, except the wife’s separ- 
ate property, and to allow a maintenance to his women for 
life. But even this maintenance depended upon their living 
a life of chastity. If they behaved otherwise, it might be 
resumed (j>). So Na renin says (q), “ when the husband is 
deceased, his kin are tin* guardians of his childless widow; 
in disposing of her, and in the care of her, ns well as in her 
maintenance, they have full power.” Even as against, the 
king, when he took by escheat, the widow did not inherit, 
but he was bound to give a maintenance to the women of 
such persons (r). These passages of Narnda are of special 
importance, because, as his work was professedly based 
upon Mann, they show that nothing in Maun was then un- 
derstood as countenancing the right of a widow to inherit. 


it* origin Mid 
growth. 


Origin and 
growth of 
widow’* right*. 


§ 483. The next step would naturally be that the amount 
necessary for the maintenance 1 should la* set apart for it, and 
left at her own disposal. In tin* case of an escheat the text 
of Kat/yayatui cited above seems to indicate that this was 
done. And the same course was adopted in ease of a parti- 


(m) 5 Dig. 468, 478, 474, 478 ; Katyaywim, Mitnkahara, ii. 1, § 6. 

(n) Yajuuvtttkj a, ii 186. 

(o) Mayr, 17&* et aeq. Bee too per curiam, Bhau Nunuji v, Surutrabai, 11 
Bom. H C. 278. 

Narad*, xiii. § 25, 26. V»jnane*vara explain* theao text* a* applying to 
the caae of a reunited jtaircener, Mitaknhu-r*. ii. I, fi 20; but, a* Mnyr observe*, 
hi* ca*e had been provided for by the preceding text, $ 24. 

($) Narad*, xiii. § 28. Bee too Sancha, 8 Dig. 482. 

(r) Narad*, xiti. §52; Kutyayana, cited Mitakvlmra, ;i, 1, § 27; Vijnane** 
vara remark* upon tbeae pasaagt* that the word* need for women, '* «tri M and 
•*yo*bit, M apply to concubine*, which, a* Mttyr remark* (184), ii opposed to 
inaauierahle pu*#agea. 



Influence of 
niyoga. 
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tion (*). Where the property was very small in amount, the 
whole would often be landed over to the widow. And so 
Brikara and others were of opinion that a widow^s right of 
succession was limited to the case of a small property (t). 
No such explanation can be given to the texts of Yajna - 
\*alkya and others, which expressly state a woman’s right of 
succession, since they all put her succession on exactly the 
same fording as that of sons (?i), But the view of Brikara 
and those who thought with hitn, is valuable, from a his- 
torical point of view, as showing what the usage was, before 
the widow’s right was firmly established. When it had 
once become customary to hand over the whole of a small 
property to a widow, the decision whether a property was 
sufficiently small would become difficult and invidious. The 
more wealthy the husband had been, the larger would be 
the scale of maintenance suitable to his widow, especially 
when it came to bo expected that she should perform her 
husband’s Shradfn* and dis< ' urge the charities to which he 
had been accustomed (r). Where the relations were them- 
selves adequately provided for, there would often be a 
strong feeling in favour of leaving the whole property to 
the widow for her life, and this feeling would naturally 
exist among all relations of the husband other than the 
next in succession. They might benefit by the property in 
the hands of a widow, while they would not do so to the 
same extent if it fell into the hands of the next male heir. 

§ 484. The practice of the niyoga would also help in the 
same direction. A passage of Gautama (w) is by some 
translated so as to indicate that a widow was only entitled 
to succeed if she raised up issue for her husband, in which 
case her right would be not personal but as guardian for her 
son. The author of the Mitakshara explains the passage, 
not as making the raising up of issue a condition precedent 


(*) Ante , § 486. * 

(*) Mit&kshara, ii. 1 , § Sh So among the Sutlej chiefs, Punjab Custom*, 26. 
in) MCakshura, ii, 1, $ 86 ; Daya Bhaga, xi. t, § 6. 

(r) VrHwspati, 8 Dig, 488. 

(«>) Gautama, asxviii. § IS, 19. See Mitakshara, ii. 1,5 8. 
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to inheritance, bat as offering her an alternative. In either 
view it is clear that she had the ^tentative. The male 
relations would have a strong interest in inducing the widow 
to refrain from exercising her right, and she would have a 
specially strong interest in availing herself of it, if she at 
once became the manager of the property. An obvious 
compromise would be to allow her to succeed at once to a 
life estate in the property, provided she waived the privilege 
of producing a new and absolute owner. Hence the condi- 
tion of chastity which the Brahman lawyers engrafted upon 
her right of succession, a condition which is wholly unsup- 
ported by the early texts of the Vedas (^). 


§ 485. It is impossible now to ascertain when the widow's 
right of inheritance was first established. Yajnavalkya and 
others already referred to, lay it down absolutely ; but the 
author of the Mitakshara (y) still thought it necessary to 
enter into an elaborate discussion of the whole subject, as 
if it were even in his time an open question. The conclu- 
sion he arrives at is, that the widow is entitled to inherit to 
her husband, if he died separated and not reunited, and 
leaving no male issue. And this rule is now adopted 
universally, except where the authority of J 'mint a V ah ana 
prevails (2). The rule seems necessarily to follow from the 
view taken by the Mitakshara of the rights of undivided 
members. While the husband lived, his wife had only a 
right to be maintained by him in a suitable manner ; after 


{*) Muyr, 181 ; ante , § 88, (y) Mitakuhara, ii. J. 

it) Mitakshara, ii. I , § 19, HO ; ii. 1), § 4 ; Simiu Chandrika, xi. 1, g 24, 25, 53, 
54 i xii. § 9 j Varadnqa, 34; Madhavna, § 31, 35, uutbiug a* to division j 
Vliumit., p. 131, ch. in ; hatamn Aatchiar v. Rajah of Shivayunga 9 M. I. A. 
539; tt. 0. 2 feutb. (!'. (J.) 81. As to Beuaro# ; 2 VV. MncN, 21 ; H ir unfit h v« 
Baboo Ram Malayan, 9 B. L K. 274 ; 8. C. 17 Sutb. 316 ; Vhowdhry Clnntamun 
v. ML Motclukho, 2 1. A . 263 ; 8. C. 24 8uf h 255 ; Hup Singh v. Raimi, H I, A. 
149; Mithiht, Vivada Cbintaimtni, 290; Budmaoati v. Bubo o Doolar , 4 81.1, A. 
259, 284} B. C. 7 Sutb. (P. C.) 41 ; Anundee v. hhedoo , 14 M. I. A. 410 j 8,0. 
18 Both. 69. Bombay : V. May., iv. 8, § 0 ; Gofilub v. Rhool, 1 Bor. 154 [ 178J \ 
Qauinddas v. Muhalukthunnse, ib., 241 [267] ; Mankoonwur v. Rhugoo. 2 Bor. 
139 [157 J ;*0iih Jo*hee v. Sugoona, 2 Bor. 461 [446J ; VV. & B. 68. in so me 
oases in the Paujsb and among the Jain* a widow appears to succeed to her 
hua band's estate, even though undivided. But the general practice seem* to 
follow the Mitaksbam ; Punjab Custom*', 56 : Shoo Singh v. lit. Dakho . 6 

N..w. r. m. 


Widow only 
takes separate 
estate. 


Widow is beir 
but not coper* 
oeuer, 



mjfeiPLtt* or atioeteissiOK ***** 



his death, bis rights ail lapse to his surviving coparceners, 
and she can have no higher right against them than she 
had against her husband. The question of heirship for the 
first time arises in case of a divided member, as it is only 
in regard to divided property that there can be an heir, 
properly so called. Jn other words, the widow can take 
by succession as heir, but cannot, take by survivorship as 
coparcener (a). 

* 

§ 486. Of course the very foundation of this reasoning 
fails as regards Jimuta Vahcum, for lie denies the premise, 
viz., that all the undivided members of the family hold each 
an unascertained interest in every part of the whole, and 
that at the death of each that interest passes to the survi- 
vors. On the contrary he considers that each has a separate 
right to an unascertained portion of the aggregate, that is, 
that each holds as a tenant in common, and not as a joint 
tenant. That being so, of course, there is no reason to 
restrain the express words of texts which state the right of 
a widow to succeed to her husband, by limiting them to the 
case of a div ided member. It is therefore equally settled in 
Bengal, that a widow succeeds to her husband’s share when 
he is undivided, just as she would to the entire property of 
one who held as separated (/>). But this does not apply in 
case of the widow of a sou who dies before his father, 
undivided, and leaving no separate property (c) ; because in 
Bengal the son is nut a co-sharer with his father, and there- 
fore has no interest which can pass to his widow. 



She takes self* 
acquired pro* 
perty. 



§ 487. Even under the Alifcaksham, if a man dies undi- 
vided, but leaving property, part of which is his self-acquisi- 
tion, his widow will succeed to that part, though the rest 
of his property passes by survivorship to his coparceners. 


(ct) This exclusion of the widow does not. take place where the property U 
that of an ordinary imovuntilf* partnership, and not that of an undivided Sind a 
family; Hamparshad v. Sheochurn, 10 M . ] . A. 490. 

(i» JDaya Bhaga, xi 1, § 25, 20, 27 ; D. K. 8. ii. 2, §41 ; F. WacN. 5. See 
case# 1 M. Dig. 810; 3 Dig. 476, 485; per West, J., Laktkmani. Satyabkema. 
hat, 3 Bom. 608. * 

{c) F. MacN. 1. 
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This had been already laid down by the pandits in Bombay, 
and in a case under the Mithiia law, and was finally settled 
by the Judicial Committee in the Shivagnnga case (d). PuttHiott not 
And so where the ntatu h of division lias been established by 
agreement, but no actual apportionment has taken place, or 
where part has been apportioned, and not the remainder, in 
either case the widow inherits as the heir of a divided 
member, instead of being only entitled to maintenance (e). 

Lastly, a widow will always succeed to the estate of her 
husband, where that estate does not pass on his death to 
any other male by survivorship. Therefore, where several 
daughter’s sons take by descent from their maternal grand- 
father, the widow of each succeeds to her husband, as 
they take definite, though unascertained shares and not as 
coparceners with survivorship (/). 




§ 488. When the right of a widow was once established, 
the Hindu lawyers were at no loss for reasons to show that 
it had always existed. According to Mann, upon concep- 
tion by a wife the husband himself was born again in her, 
and became one person with her ('/). And so Vrihaxpati 
says , “ Of him whose wife is not deceased, half the body 
survives. How should another take the property while half 
the body of the owner lives V* (h). It is obvious that this 
metaphor has the fault of many other metaphors. It proves 
too much. If the husband still survives, the sons cannot 
take. If the widow is looked upon as the continuation of 


Kewon« for 
widow'll *ncce«» 
■ion. 


I 


id) W &B.'2nded., SI. 127 { 2 W. MarN. 92; Kutama Nut chin r v. Rajah of 
8hicitgun<ja y 9 M, 1. A. 539 ; IS (J. 2Suth. t F, 31 ; t J tsria*uimy v. f^ruiBumy 
5 1. A. 61 ; 8. C. 1 Mad. 312; followed Tektnf v. Tekaitni, 5 I, A. 100* 8. C. 
4 Cal. 190. 

t«) Bttraneni v. Surunetti, 13 M l. A. 113 ; S. C. 12Sufli. (|\ C.) 40* Ga}a» 
put hi v. Qajaoathi t ti>., 497 ; S. <\ 6 H L. It. 202 ; 8. C. 14 8u»h. (1*. fc.) 33 : 
<*nU, { 454 ; Narayan v. Lakthmt , 3 Mad. if . 289; Ratni Mni v. Ray Mono*. 

hwr t 5 8. D. 349 (410) ; Rewun Reread v. Mt . Rndha tteeby, 4 M. I. A. 137 148 
152 ; 8. C. 7 Sotb. (F. 0.) 35 • Timmi Reddy v. Achamma , 2 Mod. H. C. 325. * 
if) Jaeoda Koer v. Shea Rer*had> 17 Cal 33. 

(a) Mjttm, ix. § 8, 45. 

in) 3 Dig. 468, Uee Smriti Chwidrika, xi 1, § 6 ; Katamu Naichiar v. Rajah, 
of8hiwigunga t 9 M. I. A. 610; 8. C. 2 $iitb. (P. C») 31 ; Tambwratti Valia v. 
Vira Bayyan, I Mod. 228. 
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her husbands’ existence, she ought to take even before male 
issue (t) . But the widow had also another ground of |pertt, 
as offering funeral oblations to her husband. In respect of 
these Jimuta Vahana points out that she was inferior to her 
sons, as she only performed acts spiritually beneficial to him 
from the date of her widowhood, while they did so from the 
date of their birth (k). In any point of view it will be seen 
»l| # ukei bu»-j that the merits of the widow were purely personal, as 
| between herself and her husband. As a mother she has 
claims on her descendants ; but as a widow her claim for 
anything beyond maintenance is only against her husband. 
Therefore if her marriage with him has been legally dis- 
solved, or if in consequence of his having become an out- 
caste, she has exercised the right of abandoning him recog- 
nised by Hindu law, her claim to inherit f rorn him is lost (i). 
So also, she can only succeed to his property or rights, 
that is, to the property which was actually vested in him, 
either in title or in possession, at the time of his death (m). 
She must take at once at his death, or not at all. No fresh 
right can accrue to her as widow in consequence of the 
subsequent death of some one to whom he would have beeu 
heir if he had lived. Hence, no claim as heir can be set 
up on behalf of the widow of a son (/*), or of a grandson (o), 
or of a daughter's son (j>), or of a father ( q ), or of a 


idow it only 
dr to husband, 


(i) See ante, § 221, where it i* suggested that at one time the mother’s life 
estate may have been interposed before full enjoyment by the sous. 

( k ) 3 Dig. 456, 458; Duya Bhaga, xi. 1, § 43. 

(l) Sinammal v. Adminifdrutor-Oeneral, 8 Mad. 169. 

(m) Yiramit., p. 164, § 13, p, 19", § 2. If bis title was vested, though bis 
enjoyment postponed, she will equally t«ke Hewun Pentad v. Radha Heeby , 4 
M, 1. A. 137, 1?6; S. 0. 7 Suth. (P. C.) 35 ; Hurroeoondery v. Rajensuree, 2 
Snth. 321. 

(it) 2 W. MaeN. 43, 75, 104 ; 2 Stra. H. L. 233, 234 ; Ayabuttee v. Rnjki8#en t 
8 8. D. 28 (S8i j Hai Skam Bullubh v. Prankishen , t‘6., 33 (44) ; Himulta v. Mt, 
Pit do Afonte, 4 S. D. 19 (25) ; Monee Mohan v. Dhvn Monee i S. D, of 1853, 910 : 
Haj Kishore v, Uurrogonndery^ S. D. of 1858, 826; Ananda Bibee v. Nownit, 9 
Oat. 315 ; Bii Amr%t v. Bui Afanik, 12 Bom H. 0.79; Punjab Custom., 64. 
The claim of a daughter in-law is supported by Nanda Paudita and by B&Utm- 
bh&tta, but by no other authorities Jolly Lect. 199, 

(o) Ambatvow v. Hutton, Bom. Seh Kep. 132. 

(p) 2 W. MacN. 47. 

(<D Vsncufci v.' Venkummal, 1 Mud. Dec. 210 ; Vudrwu v. Wuppul mi, Bled. 
Dec. of 1861, 125; Ham Koonxvar v. Ummur , l Bor. 415 [458]; Bhyrotm 
yubkw$n t 6 8. D. W (81), 
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brother {**), or a! an unde {$), or of a cousin (*)• I Q of 
the above cases the contest was between the widow and 
some bther heir, who was held to have a preferential title. 

In some of the recent cases, however, the widow was 
excluded under Benares law on the general principle that 
she did not come within the line of heirs at all (w). In 
the latest case it was held that the Crown would take by 
escheat in preference to her (r), This is undoubtedly the 
law of Bengal, Benares and Madras (ir). It is now, however, exoept in Bow- 
settled that the law in Bombay is different. The subject 5 
is discusfted by Messrs. West and Biihler, and their views 
have been fully adopted by the High Court, of Bombay 
in the case of Lallubhai v. Mankuvarbai (x). The process 
of reasoning of the Western lawyers seems to be as Wwtim India, 
follows. They accept the general principle that succes- 
sion goes in the order of sapindaship, taking the text 
of Mann (ix. § 187) with the gloss of Kulluka , so thatj 
it runs : — “ To the nearest *apinda 9 male or female, after 
him in the third degree, the inheritance next belongs/’ 

Then they interpret sapindaship as meaning connection by 
blood, in the manner explained by Vijnawst'ara (§ 469), 
which makes even the wives of brothers be sapinda to each 
other, because they produce one body with those who have 
sprung from one body. On the same principle they make 
the daughter-in-law a sapinda (y). Hence “ They prefer 
the sister-in-law to the sister's son, and to a male cousin, 
and more distant male Haffotra-ftapijidaH, the paternal uncle’s 



(r) 2 w . Mar»X. 78 ; 2 8tni. H. L. 231 ; Yetimj v. Taya in mat, Mail. Dec. of 
1854, 184 ; Peddamuttn v. Ajtpu ha u, 2 Mad. H. C, 1 i" ; Jymunee v. Ramjay, 
3 8. D. 289 ( 385). 

{*) Upendrn v. TKanda, 3 B. L. It. (A. 0. J j 319 ; 8. 0. Snb nomine, Wopen- 
dro v. Thanda , 12 Sutli. 263; Oauri v. Hukko, 3 All 45. 

(f) Soorendronath v. ML Heeravutnee, 12 M. I. A. 81 ; B. C. 1 B. L, H. (P, 
C.) 36 ; 8. C. 10 Suth. (P. O.) 35. 

(h) Ctanri v. Hukko, S All. 45 ; Anauda Bibee v. Sfrumit, 9 C»»l. 315. 

(v) JfHjdamba Koer v. Secret <i of State, 16 OhI. 867. 

(w) Per curiam, Ltdloobhoy v. Cassibai, 7 \. A. 280 ; 8. O. 6 Bom. 110; 
Vithaldas v. Jeshubai , 4 Bom* 221; Per Wed, J M 11 Bom. p. 293; per 
Muthimmi Iyer , J., 8 Mod. pp. 119, 129. 

4») W, A B. 129; 2 Bom. 888; afd. 7 I. A. *212 ; 8. 0. 5 Bom. 110; following 
nttd gimittf Lakehmibai v. J (tyrant, 6 Bow. H. C. (A. O. J.) 52 ; Vithalda* v. 
Jeehubai, 4 Bom. 219. 

(«) W. & B. 481—486. 
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widow to the sinter, the maternal ancle, and the pater- 
nal grandfather's brother, and they allow a daughter* 
in-law, and a distant gotrajasapinda's widow to inherit.” 
The learned editors remark, “ It is however sometimes 
impossible to bring the authorities which they quote into 
harmony with their answers” ( 2 ). It may be added, that 
it is equally difficult to bring their answers into har- 
mony with each other. I have given up in despair the 
attempt to reconcile the futwahs and rulings from Bom- 
bay, already cited in this paragraph, with those which will 
be found below (a). The result of this doctrine is, that 
“the members of the compact series of heirs specifically 
enumerated take in the order in which they are enumerated 
(V. M. iv. 8, § 18) preferably to those lower in the list and 
to the widows of any relatives, whether near or remote, 
though where the group of specified heirs has been exhausted, 
the right of the widow is recognised to take her husband's 
place in competition with the representative of a remoter 
line” (b). This rule of succession is stated by the Bombay 
High Court, to be deduced, or rather to be deducible, from 
the Mitakshara, though they admit that the foundation 
afforded for it by that work is slender, inasmuch as “ no 
widow of a collateral is expressly provided for ; the only 
wife of an ascendant expressly admitted, is one for whom 
there is an express text.” Under the Mayukha, according 
to Mr. Justice West, such a right “ may be called almost 
shadowy” (c). Yet, curiously enough, in Southern India 
auch a rule admittedly does not exist, while in Western 
India its acceptation in practice is beyond doubt. It cer- 
tainly seems to me that this is one of those cases in which 
usages, which sprung up without any reference to the 
Sanskrit law books, are now supported by torturing those 
books so as to draw from them conclusions of which their 


<*) W. & B., 2ud ed., 181, 195—199. 

(al Muhalukmee 9. hr* pas hookup 2 Bor. 510 [557] ; Jethee v. Mt . Shoo, %b,, 
589 [640] ; Base Umrut v. Bam Koosul, Morris, 5. 

(b) N a hale hand v. Hemchand > 9 Bom. 81 at p. 84 ; Lullubhai v. Manku»ar< 
bau 2 Bom. at p. 445. 

(c) Lallubhni v. Manknvarbai, 2 Bom. at p. 447 . 
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authors had no idea (<f). In the Punjab* on the other hand* Punjab, 
special family customs exist under which widows are not 
allowed even to succeed to their husband’s estate, or only 
to a small portion of it (e). 

§ 489. The relations whom we have been considering 8i»t«r, 
have all had express texts asserting their title as heirs. 

The widow and mother are also got raja sapindas, both in the 
meaning of the Mitakshara, as being connected with the 
deceased owner by affinity, and in the meaning of the JDaya 
Bhaga, as being connected with him bv funeral oblations 
{§ 462). The daughter is a xaptnda, though not a got raja 
sapinda , according to the view of I'ijnanrsrura, and although 
she neither presents nor participates in oblations, she is 
fitted into the scheme of Jimuta Vahanti by her capacity 
for producing a presenter of offerings. The sister stands f f 
in a different position from all these. She has no religions j ' 
efficacy whatever, as she is in no way connected with the j j 
funeral offerings to her brother. She is a sapiiula, as I j 
regards affinity, but she is not a gift raja sapluda , according 
to the Benares writers, as she passes into a strange gotra 
immediately upon her marriage*. As regards the authority 
of texts, the matter stands in this way. The sister is stated 
to take a share, either upon an original partition, or after 
a reunion (/), but this is a different thing from taking as 
heiress. A passage from Haurhn and Lichita (g). “The 
daughter shall take the female property, and she alone is 
heir to the wealth of her mother’s son who leaves no male 
issue/’ would certainly seem to be a direct affirmation of Text relating t# 
the right of a sister to succeed to her brother. Jagannatha <,,ster * 
explains the latter part of the text as referring to an 
appointed daughter. The text itself is not cited in any 
commentary that I am aware of as an authority for her right 


*jjext. 


(d) The Privy Council in affirming the decision in huUnahhny v. Cn**ihai f 
gxpreasly rest the right of the widow “ on the ground of positive acceptance 
■od usage/’ 7 I. A. p. 237 ; 8 C. F* Bom. 110. 

<#) Punjab Customs, *2A, 48; Punjab Customary Law, 11. 142, 287, 

(/) Maim, ix. § 118, 212 j Vrihaspati, 3 Dig, 476 ; ante, 5 436 ; jmt, § 542. 
(a) S Disr. 187. 



PRINCIPLES OP flOOOBBSION [«»«*• *«*. 


M an heir, even by the Mayukha, which admits that right 
Possibly it may refer to xtridhanum which had passed from 
the mother to the son, which, as will be seen hereafter, is 
sometimes the case (§ 622). Nanda Pandita, and Balam - 
tuitta, interpret the text of the Mitaksh&ra which gives 
he inheritance to brethren, as including sisters, so that the 
mothers take first, and then the sisters (h)> But this order 
)f succession is opposed to the whole spirit of the Benares 
law. It is not accepted even by the Mayukha, which makes 
the sister corne in after the grandmother, under a different 
text ( i ), and the interpretation has been rejected by the 
Judicial Committee (A). It maybe taken, therefore, and it 
appears always to be assumed, that there is no text which 
in express terms asserts the right of a sister to succeed to 
her brother. In Bombay, however, her right is now beyond 
dispute. In Bengal and Benares it seems clear that she 
has no right at all. In Madras her right has been recently 
affirmed, by a decision which is certainly opposed to the 
entire current of authority in Southern India. This will 
render it necessary to examine the law upon the subject at 
greater length than the importance of the point would seem 
to require. 


Her right ad- 
mitted in Bom- 
hay. 


* 


§ 490. * The mode in which the sistei^s title is made out 
in Western India, appears to be as follows. She is consid- 
ered a mpinda , as already stated, by virtue of her affinity 
to her brother (§ 488). She is also considered a gotraja 
mpinda , on the ground that this term is satisfied by her 
having been born in her brother’s family, and that she does 
not lose her position as a gotraja by being born again in 
her husband’s gotra, upon her marriage. That being so, 
her place among the gotra ja s is determined by nearness of 
kin, and is settled to be between the grandmother and the 


(h) Mitakshara, ii. 4, § 1, note. This interpretation is accepted by the 
Bombay High Court a* one gronnd for admitting a sister to succeed, though 
they d<> not follow it to its logical conclusion as fixing her position in the line of 
heirs, JCsaserbai v. Valab , 4 Bom. 188, 084. 

(i) V. May., iv. 8, § 19 i post, § 541. 

{!() Thakomain v. Mohun } 11 M. I. A. 386, 44)2 ; 13, C. 7 Sutb. (P. C.) 05. 
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grandfather (I). It in probable that the whole of this 
reasoning is a mere contrivance to bring a succession, which 
was established by immemorial usage, into apparent con- 
formity with Sanskrit law. The usage itself is established 
beyond doubt, and has received the sanction of the Privy 
Council* And half-sisters succeed as well as sisters of the 
whole blood, though they come in after whole sisters (in). 
Sister# take equally inter me, without any such preference 
for the unendowed over the endowed, as exists in the caae 
of daughters (u). 




.V 





'V' 


§ 491. In Bengal it is equally clear, both on principle Not ao Mr in 
and authority, that the j ustor i s not an h eir. She possesses 
no spiritual efficacy, and conics under the general text of ) 
Baudhayana which excludes all females, without being / 
rescued from it by any special text in her favour (o). Jayan-I j 
natha says of her, “ it is nowhere seen that sisters inherit 
the property of their brothers” (/>). And her exclusion is 
treated as quite undisputed by both the MaeNaghtouw and 
Sir Tko ma * Strange (7). There is also a uniform current of 
decisions to the same effect, extending from 181(5 to 1870 (r). 

In one case a fat wait was given by the Pandits declaring 
that a sister, though not herself an heir, was entitled to 
enter upon and hold the estate in trust for a sou whom she 
might afterwards produce, where such a son would bo the 
next heir (*). But this decision has been expressly declar- 
ed not to be law, on the well-established principle that a 
Hindu estate can never be in abeyance, but must always 


(l) V May., iv. 8 , § 18-20; VV. & B. 131, 463; per UW, J. t Lalluhhai y. 
Afunbuvorbai, 2 Horn. p. 445 ; BWr'-pp, 0 . J., prefers reHting her right upon 
her affinity as napinda even though not a fjntraja , ami upon the express autho- 
rity o I Vnhaapaii tml Nilak&niha, if 


16 . 42! . 


On) W. A B.469 ~4”<) ; Vinayr.k v. Luxumeubaee, l Bom. H. C. 1 1 8 ; affirmed 
9 M. I- A. 516 ; 8. C. 3 buth. (1*. C.) 41 ; Sakharam v. Sitabai t 8 Bom. 868 • 
Dhondu v. (Janyabui, it., 369 ; Keunerbai v. Valab, 4 Boro. <88, 198. * 

(n) Bhagirthibai v. Baya y 6 Bom, 264. 

(0) Day a Bhaga, xi. 6, § 1 1 . (p) 3 Dig. 517. 

(q) F. KhcN. 4, 7 ; 1 W. MarN, 35, note ; l Stra. II. 146. 

(**) 2 W. MwcN. 68,80,81, 85, 97, 98; Krtonwar*e v. Danuxxihur, 7 g. D, 
192 (226) ; Bamasoondree v. Bajkrishto t Hev. 742 ; Kalee Peru had v. Bhoirabm 
% 8ath. 180 ; Anund Chunder v. Teeloram, 6 8utb. 215$ tiukkini v. Kadamathl 
6 B. L. B. Appx. 87. 

{#) Kanina r* Jai Chandra, 5 8. D. 46 (50)* 
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vest at once in the person who is, at the time of descent 
cast, the next heir (t). 


f?or ntider 
Benares law. 

Bister not re* 
cegmxed by 
Btauires autho- 
rities. 


I 


§ 492. As regards the provinces which follow the Mitak- 
shara, both principle and authority seem also to exclude the 
sister. She is not named in the line of heirs by the Mitak- 
shara or the Viramitrodaya (u), nor by the Smriti Chandrika, 
the Madhaviya, the Varadrajah or the Sarasvati Vilasa, none 
of which even refers to her, except as being entitled to a 
share upon partition or after reunion. She cannot come in 
as a got raj a mpinda within the meaning of Vijnanettvara i 
because the Hindu law never contemplates a female as 
remaining unmarried after the period of puberty, and as 
soon as she does marry, she passes into a different gotra {v). 
Nor is there any text in her favour, which is as much 
required by the Benares school as by that of Bengal (§ 476). 
I have already noticed the construction of the text of the 
Mitakshara, which would bring in the sister as included in 
the term brethren. This has not been approved of by the 
writers of any school (§ 489). Ncmda Pandita also proposes 
to bring in the sister on another principle as being the 
daughter of the father (>) . The reasoning would be, a man’s 
own daughter succeeds, as bringing forth the daughter’s 
son. It is now settled that the sister’s son — that is, the son 
of the father’s daughter — also succeeds (§ 531). Therefore 
the father’s daughter herself should succeed as bringing 
him forth. The answer would be, that a man’s own daughter 
succeeds, both because she is his own offspring, and because 
she produces a son who is of such importance to him, that 
he is the next male who takes after his own issue. Neither 
ground would apply to a sister. Not the first of course ; nor 
the second, because, although the sister’s son is an heir, he 
only comes in under the Mitakshara as a bandhu after the 


(0 Ketub Vhander v. Bishnopertiand, S. I), of I860, ii. 340; ante, § 468. 

( u } Mitakekarn, ii. 5, § 5, note. 

( r) Dayii Bhaga, xi. *2, § 6; W. A B. 129. See too Daya Bhaga, xi.6, § 10, 
where Jimuta Vabana say* that Yajuavnikya uses the term Gotraja to exclude 
female* related asaopinaiw, and Smriti Chandrika, xi. Lallubhaiv. Mankvrar- 
bai , 2 Bom. 438. 

/ Kill ■* A lrntlrk kMl 
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last of the mmanodakax . Further, the fact that the aieier'a 
son is an heir does not involve any assumption that his 
mother must have been an heir also. He takes by his own 
independent merit, not through her (.r). Accordingly we 
find that the son of an uncle's daughter is an heir to the 
nephew, though the uncle’s daughter is not an heir (y) ; the 
son of a brother's daughter is, but the brother's daughter 
is not, an heir [z) ; the son of a nephew's daughter is, but 
the nephew's daughter is not, an heir (a). 


§ 493. The weight of authority seems also to be against 
the sister's claim. The opinions of both the MacNaghtens, 
of Mr. Colebruoke, Mr. Sutherland, ami *Sir Thama# /Strange, 
were opposed to her claim ; and a futwali by a Madras 
Pandit to the same effect is cited by the latter author (6). 
In 1858 a case came before the Madras Judder Court, in 
which a sister claimed as heir to her brother, relying on 
the texts of Maun and the authority of JSanda P audita and 
Balambhatta. The Court said, 44 The Judges of the Sudder 
Udalut, while admitting that the arguments of the special 
appellant have much force, and that the texts relative to 
division after reunion show that under such circumstances 
a sister has a right of inheritance, from which a presump- 
tion might perhaps be drawn that the spirit of the law may 
possibly not have originally contemplated the exclusion 
which now prevails, are of opinion that the law is not only 
too ill defined to admit of such construction, in opposition 
to existing usage, but must even, if speaking more clearly, 
be regarded as obsolete and virtually changed, and modi- 
fied by practice prevailing beyond memory, and acquiesced 
in by all parties concerned" (c). The same claim was set 


(ae) Beeper Holloway, J., Chulikam v. Suranoni, 0 Mml. H. C. 288. 

( y ) Guru v. Anand , 5 B. h. R. 15 j S. C. 18 Suth. (F. B.) 49 j (Jottaum v . 
Aft, Kishenmunnee, 6 S. I). 77 (90), 

(*) Uobind v. MoketK, 15 B. L. K, 35} S. C, 25 Sutb. 117; Jogtnur uX v. 
Seeiulper«audt Bev. 433. 

(а) tCaehee Mohun v, Hnjgobind, 24 Sutb. 229 ; Hadlui Peartte v. Doorga 
Ho nee, b Sutb. 131. 

(б) l Stra. H. L. 146 *, 2 Str*. 11. L. 243 — 246 j F. MacN. 4, 7 ; 1 W. M&cN, 
36, n. See per Holloway t J., Chelikani v. Surammi, 6 Mad. H. 0. 288, 

tn\ (Jhinnasamieu y. Koottoor, Mod, Dec. of 1868. 176. 
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up, with the same arguments and the same result, before 
the High Court of Bengal in 1863, in a case governed by 
Mitakshara law. The Court, after referring to Manu, ix., 
§ 187, 217, Mitakshara, ii., 4 and 5, 1 Stra. H. L. 146; 1 
W. MacN. &5, and a Bengal case, proceed to say, “On 
the whole, then, we are clearly of opinion that the Vaya- 
vastha of the Pandit cannot be set up successfully against 
the text of the Mitakshara, or the general principles of 
Hindu law, which exclude sisters, or against the marked 
omission from our precedents of any decision in favour of 
such a claim, for more than sixty years” (d). This opinion 
was reiterated by the Bengal High Court after a fresh dis- 
cussion of the authorities in 1882 (r). The same decision 
was given in 1880 by the Allahabad High Court, also in a 
case under Mitakshara law, the Court referring to a previous 
ruling which laid down that according to Mitakshara law 
none but females expressly named can inherit (/). 

ObUr** right j In the Punjab, among the Sikh Juts, the sister is also 
j excluded by long-established and recorded usage, which 
j was affirmed by express decision in 1870 (ij). 


recently admit* 
Ud to jUdraa. 



The title of a sister was raised for the first time on 
appeal to the Privy Council in a case from the North- 
West Provinces in 1871, but the Judicial Committee refused 


to enter upon the question (h ) ; it was also referred to, but 
without any expression of opinion, by the Committee in 
1876 (/). 

§ 494. On the other hand, a sister was for the first time 
decided to be an heir to her brother in a recent case in 
the Madras High Court (A*). Property had devolved on a 
son, upon whose death it was taken by his mother. She 
alienated portions of it to strangers, and then died. The 


(d) Guman v. Srikant , Sc?. 460. <e) Jullessur v. Uygur Roy , 9 Cal. 725. 
(/) Jagat Narain v. Sheodas , 6 All. 311. ( g ) Punjab Cu*toro, 17* 

(A) Wooer Goolab v. Rao Kurun t 14 M. I. A. 176; 8, C. 10 B. h. R. 19. 

<*) VellanJdv. Venkata Rama , 4 1. A. 1 , 8; 8. 0. 1 Had. 174 j 8 . C. 
96 Satli. 91. 

W Xutti Ammal ?. Radakrietna , 8 Mad. H. C* 88. 
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plaintiff, who was one of three sisters, sued to set aside the 
alienations. These were admittedly invalid beyond the 
life of the mother. The only question, therefore, was, 
whether the sister had any title which would support her 
suit. The Court held that she had. They first declared that 
she was not a mpinda , setting aside the construction put 
upon the word “ brethren” by Balamhhntta , They then pro- 
ceeded to say, u Whether the sister is entitled to succeed aa 
a relative of deceased more remote than a ttapinda is another 
question. Since the decision of the Judicial Committee in 
Ghtdkari v. Thv (rovernmnit of Benya I (/), the High Court of 
Madras, following that decision, and the decision of the High 
Court of Bengal in Amrlta v. Lalchinavayan (m)> °f which 
the Judicial Committee approved, have held (a) that a sister's 
son is entitled to succeed as a handhu, and that the text and 
commentary in chap, ii § fi, of the Mitakshara do not 
restrict the limit of Bandhus to the cognate kindred there 
mentioned, but are to be read as merely offering illustrations 
of the degree of Bandhus in their order of succession. In 
§ 3 of chap, ii. of the Mitakshara, § 4, it is said, “ Nor 
is the claim in virtue of propinquity restricted to kinsmen 
allied by funeral oblations, but on the contrary, it appears 
from this very text (o) that the rule of propinquity is effect - 
tual without any exception in the case of (mmanodakan) 
kindred connected by oblations of water, as well as other 
relations, where they appear to have a claim on the succes- 
sion.” And it is afterwards said in § 7, “If there be no 
relatives of the deceased, the preceptor, &t\, according to the 
text of Apantamba, ‘If there be no male issue, the nearest 
kinsman inherits, or in default of kindred, the preceptor/ ” 
It follows from the above, not only that, in regard to cog- 
nates, is there no intention expressed in the law or to be 
inferred from it, of limiting the right of inheritance to cer- 
tain specified relationships of that nature, but that, in 


Madron High 
Court docittoo. 


( 1 ) 12 M. I. A, 448; 8. C. I B. L. R. (P. C.) 44 ; R. C 10 Bath. (P. 0.) *1 
(ml 2 B. Ia. R. (F. B.) ; 28 ; 8. C. 10 Bath (F. B.) 76. 

<n) Chdiknni v, Surammi, 6 Mad. H. C. 278, (o) Mona, ix, f 187- 
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regard to other relationships also, there is free admission in 
f / the order of succession, prescribed by law for the several 
I classes; and that all relatives, however remote, must be 
// exhausted, before the estate can fall to persons who have no 
jj connection with the family. In this view plaintiff must be 
( I regarded as a relative entitled to succeed on an equal footing 
with her sisters, who are relatives of the same degree/' 

dSfZ| eC,g,0n § 495. This decision will, of course, settle the law in 

Madras unless reversed. But as it will not be a binding 
authority upon Mitakshara law in other parts of India, it 
may be as well to examine its reasoning more closely. The 
three cases quoted have, of course, no application. They 
merely decide that male relations, who come within the 
definition of a bandhu in the Mitakshara (p) are not exclud- 
! ed from the mere fact that they are not specifically enu- 

■ merated in the next section. But if that definition means, 

■ as those cases held that it did mean, a person connected by 
i funeral oblations with the deceased, then a sister does not 
| come within the definition, not being u connected by funeral 

oblations" {<j). Tt is also to be remarked that the enumeration 
in Mitakshara, ii f 6, though not exhaustive as to the indivi- 
duala^iii.cludos none but males, and is, therefore, strong evi- 
dence that none but males were s upp osed capable of satisfy- 
ing the definition. And the cases cited show that none but 


(p) Mitakshara, ii. 5, § 3. 

(q) According to rhe Dharmn Sindhu Sara of K&sinatha, a work of the 
highest authority in the* Uonaros School, among the persons who are competent 
to perform the funeral rites to a deceased kinsman it is stated that, “ on failure 
of the daughter, ,md tlie nephew, the father, the mother, the d«ughter-in-la* 
nm! the sister claim the right in succession. In case there are both uterine and 
stepsisters, the same rules apply to them ns to uterine ftnd stepbrothers. Oi 
failme of sisters their sons are entitled to this right.” Raj. Sarvadhikari, 111 
This right to perform ceremonies certainly does not carry with it any righ J 
under Benares law to inherit. See as to a daughter-in-law, ante, § 488 and ns t* 
a sister, ante, § 403. Mr Ra jkumar Snrvndhikari, after pointing out that th 
views of Balambhntta and Nanda Pandita in favour of a sister have met with n 
acceptance, says (p. 665\ “ According to the doctrines of the Beware® Schoo 1 
then, the married and unmarried daughters of go traja-sapindas a«e not entitle 
to inherit.” The funeral rites which these females are competent to perforr 
are only the elr oddifihtn or funeral ceremonies of the individual, ending with tl 
first, year's anniversary rites. They are not competent to perform the partar 
rites, which are the most important of all, and noon the punctual obiervan 
of which the peace of the disembodied spirit depends (Raj. Sarvadbika' 
860. 84. 74.) 



Hrm , mkm .) m case of females. 



males could satisfy the definition, as there understood. The 

judgment, however, goes on to cite two texts as showing 

(apparently) that other relatives who are neither gen film nor 

batidhus may inherit by virtue of mere propinquity* In the 

first passage (r), Vijnanetteara is weighing the comparative 

merits of the father and the mother, both of whom are 

gotraja sapindas. He decides in favour of the latter on the 

ground of propinquity, and proceeds, in the text cited by 

the High Court, to remark that this principle of propinquity • 

applies not only to *aphtda# 3 but to samanodak<is, “ as well 

as other relatives, when they appear to have a claim to the 

succession.” That is to say, given a rivalry between twt 

persons, both jt'ntitl edto inherit, the one who is nearest ji 

bloodahall take, _Tho text does not attempt to lay dowr 

who have a claim to succession. On the contrary, it seems 

to assume that there* may be relatives who would not 

u appear to have a claim to the succession.” It does not 

define the class of heirs — that, as will be shown immediately, 

had been done already — but lays down a rule by which one 

member of the class is to be preferred to another. The word 

which is translated bv Mr. Colebrooke “ as well as other 

relatives,” is simply adi appended to mitHmodaka*, and 

means the like, or of erf era (*). It would be contrary to the 

ordinary principles of construction to interpret such a word 

as introducing a completely different genus. The next text 

proves exactly the opposite of what it is cited for by the 

High Court. To understand it we must go back a little. 

The first seven sections of the Mitakshara, cap. ii,, are 

merely a commentary on the text of Yaj naval Icya (t), “ The 

wife, and the daughters also, both parents, brothers likewise/ 

and their sons, gentiles, cognate n ( u ), a pupil and a felloM daemon 

student ; on failure of the first among these, the next ir diieaiaed. 

order is indeed heir to the estate of one who departed for 

heaven, leaving no male issue. This rule extends to all| 

1 (r) Mitakahara, ii. $, § 3, 4. 

Kee a* to the of thia ndi t Burnell’# Preface to Vara4nija. 
it) Yajtiswalkya, ii. § 133 j cited MitaksWa, ii. 1, § 2. 

(til Hiimlhn. me Goldatticker. ‘2f» 
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(persons and) classes” This text recognizes no relatives 
coming after nephews who are not either gentiles ( gotraja ) 
or bandhus. Sections 1—4 treat of relations up to and 
including nephews. Section 5, § 1 defines gotraja , and § 3 
defines bandhus. The remainder of section 5 illustrates 
the succession of gentiles or gotraja s. Section 6 illustrates 
the succession of handling. It is now settled that these 
illustrations are not exhaustive, hut that any one who comes 
within the definition may inherit (§ 471). Then comes 
§ 7, which treats of the succession of those who are 
not relatives at all. It commences, “ If there he wfi relations 
of the deceased, the preceptor, or on failure of him the 
pupil, inherits, by the text of Apastamha. ‘ If there be no 1 
male issue, the nearest kinsman inherits, or in default of J 
kindred the preceptor, or, failing him, the disciple/ ” The 
Court infers from this “ that in regard to other relationships 
also” (meaning, apparently, relationships which do not come 
underthe head of cognates) “ there is free admittance to the 
inheritance in the order of succession prescribed by law for 
the several classes, and that all relatives, however remote, 
must be exhausted before the estate can fall to persons who 
have no connection with the family.” That is to say, the 
Court seems to think that the words, “ If there be no rela- 
tions of the deceased,” let in a new class of relations, who 
are neither gentiles nor cognates, but who are connected with 
the deceased by propinquity. It would be rather remark- 
able if a section which is devoted to strangers should have 
this effect, and 'should,* by ii side wind as it were, bring in 
an entirely new^et oMiefrsr, who are not defined, and of 
wJipse very e^istei^thfn*trrs no previous hint. But the fact 
is that the word which Mr. Colehrooke has translated “ rela- 
tions” is bandhu (r). This makes everything consistent. 
Section 5 treats of got raj as. Section 6 treats of bandhus . 
Section 7 of those who come in when there are no bandhu • 
There is no third class of persons who, being neither gotraja 
nor bandhu , are still relations. In the passage of Apastamha, 


(r) Goldstucker, 26; per curiam , 16 Cal. p, 879. 
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the word translated kinsman and kindred is mpinda {«?}. 
Apcuttamba does not appear to recognize handhu# at all. 

§ 496. It certainly seems to me, with the greatest possible MwnMjjdf 
respect for the learned Judges of the Madras High Court, dcred. 
that their decision cannot be supported upon the grounds 
upon which they have put it. Whenever the question arises 
again, it will probably be found that the claim of the sister 
can only be made out, either upon the principle on which; 
she is let in by NUakantha an d his followers, that is as aj 
sapinda^r by e xcluding from the definition of handhu alii 
reference to funeral (dilations, and tatingit simply as denot- 
ing persons connected by affinity (§ 469). T he former 
position has been denied to her bxJJm Janiinial Committee, 
and by the Madras High Court (s). W hatever may have 
been the original meaning of the text of Manu (ix. § 187), 
u To the nearest mp'uida the inheritance belongs, ” the text 
must now be read with that of Yaj naval kya, and the com- 
mentary of the Mitakshara, which sl^ny that sapinda , as 
opposed to handhu, means one of the same family, and not { 
a person removed from it by marriage (§ 492). On the 
other hand, if the idea of funeral offerings is excluded from 
the definition of a handhu , a sister would certainly come 
within it. But then we should have to consider the whole 
framework of t lie Mitakshara, as understood and acted 
upon in Southern India (y) which recognizes no females 
who are not denoted by special texts. To admit a sister 
as an heir at this time of da y appears to b e the very course,, 
to which their Lordships of the Jud icial Committee say 
they have “an insuperable objection,” viz,, “ by a decision 
founded on a new construction of The vxri7ls^Tflhe"Mtfa^:- 


! / 


4 


(«?) Apastamho, it. 14, § 2. 

(#) Thabjormn v. Mohun , 11 M. F . A. 402 j 8. 0. 7 8uth. (P. 0.) U : Kutti . 
amvuxl v. Hadakruhna , 8 Mad. H. O. BJ. * 

(y) These qualifying word# are added with reference to the view token of the 
literal language ot rhe Mitakshara by the High Court of Bombay in iMllubhai 
v Mankuvarbai t 2 Bom. 388 ; ante , $ 48S. The Judge# seem to admit that 
their interpretation of the Mitakshara is either not Hceepted in Madras or is 
over-ruled t#y the count ervailing aut hority of the Smriti Chandrika i aunrrt 
% Bom, at pp. SIS, MS | S 1, A. m i #wpra * 
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shara, to run counter to that which appears to them to be 
the current of modern authority” ( 2 ). 

§ 497. The cane of Kutti Ammal v. Radakrishna y as well 
as the above observations upon it, were very fully consi- 
dered by the Madras High Court in a later case (a), where 
a conflict arose? between a sister and a sister's son, each 
claiming as heir to the deceased. It was not necessary 
| to decide whether a sister could be heir to her brother, 
since, assuming that she could be, the Court was of opinion 
that the male claimant was a preferential heir^ Had it 
' been necessary to decide the point, the Court intimated 
that the criticism in the previous sections would have induc- 
ed them to remit the point for decision to a Full Bench. 
They, however, suggested that the decision was right, on 
the ground that the term hhinnaffotra mpindn as used by 
Vij nanesvara meant no more than a person connected by 
consanguinity, but belonging to a different family, either 
by birth or by marriage. They seemed disposed to doubt 
whether the Mitakshara had accepted the doctrine that 
females could only inherit under an express text, and they 
appeared to accept the authority of Saneha and Lichita as 
supplying such a text if one were necessary. Such a view 
is of course, thoroughly intelligible and arguable, and is pro- 
bably the line that would be followed with most chance 
of success if the case came before the filial Court of Appeal. 
The principle so laid down lias been followed by the Madras 
Court in later cases, while they have held that a father's 
sister, and a son's daughter, were within the line of 
possible heirs under the Mitakshara, although they would 
bo postponed to male heiri* more remotely connected with 
the deceased owner (b). It would be urged in reply with 
much force, that every other Court which professes to* 
administer the Mitakshara law has come to a different con* 


(s) Supra, 11 M. I. A. 403; Kooer Goolab v. Rao Kurun , 14 M. I. A, 190 1 
8, C. 10 B. L. It. 1 ; Chotaij v. Chunno , 6 1. A. 32; S. C. 4 Cal. 744. 

(«) Lakshmanammnl v. Itruvengada Mudali. 5 Mad. 241. 

ib) Navasimma v. Mangammal, 13 Mad. 10 ; flallannax. Pounal* UMad. 149. 
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elusion. #That the Madras decisions are opposed to usage 
and authority in that Presidency, and that in Bombay, 
where a sister's right is undoubted, it is rested, not upon 
any conclusions derivable from the Mitakshara, but upon 
long custom and the express authority of the Mayukha. 

Even in Madras a step-sister is not an heir (c). 


(c) Kumara Vein v. Tirana, 5 M&d. 29. 



CHAPTER XVIII. 

INHERITANCE. 

Order of Succe.fwion . 

§ 498. W e now proceed to examine the order of succession 
under Hindu law, always remembering that it only applies 
to estates held in severalty, unless in cases governed by 
Bengal law, where quasi-severalty is the normal condition 
of each sharer (§ 457). Kach of the successive classes takes 
in default of the preceding. If the estate has once vested 
in any male he becomes a fresh stock, and on his death the 
descent is governed by the law of survivorship or of inherit- 
ance, according as he has left undivided coparceners or not. 
Where the estate has vested in a female, or in any number 
of females in succession to each other, on the death of the 
last descent is again traced from the last male holder, unless 
in certain cases under Bombay law, hereafter discussed 
(§ 565). 

Issue* — If a man has become divided from his sons, and 
subsequently has one or more sons born, he or they take 
his property exclusively (§ 431). If he is undivided from 
them, his property passes to the whole of his male issue, 
which term includes his legitimate sons, grandsons, and great- 
grandsons (a). All of these take at once as a single heir, 
either directly or by way of representation. Suppose, for 
instance, a man has had three sons, and dies leaving his 


(a) Baudlmyrum, i. 3, 11, § 9 ; Mar*u, ix. § 137, 185 ; Mitakakara, i. 1, § 8, ii- 8» 
§ 1 ; Apararka cited S&rvaakikari, 640, 9 Cal. 320 ; Daya Bhnga, iii. ] t $ 18, xs. 
1, § 31—44 ; V. May., iv. 4. § 2(> — 22 ; Viramit., p. 154. § 11 ; Vivada Chiuta* 
maui, 295; par cttfiatu, Hutcheputty v, Rartvnder , 2 M. 1. A. 156 ; BAmoA Ram 
▼* Bhyah Ugur> 18 M. 1. A, 878 ; 8. 0. 14 Bath. <P. C.) 1. 


Vitafti 4M i 4H0 ORBKE Of 80CCSS81ON* 


ess 


eldest son A,, and B. the son of A. ; two grandsons, C.t 
and C.*, by his second son, and three great-grandsons, D 1 * 

D,*, and D* 3 , by his third son ; A. takes for himself and B., 

C . 1 and C . 2 take for themselves, and I). 1 , I). 2 , and D . 3 take 
for themselves, and these three lines all take at once, and 
not in succession to each other. The mode in which they 
take inter and the nature of the interests which they take, 
have been discussed already (b). This seems to be an excep- 
tion to the general rule, that among heirs of different degrees, 
the nearer always excludes the more remote (r). It really 
is no exception. It is merely an illustration of the rule that 
property, which is held as separate in one generation, always 
becomes joint in the next generation (§ 244). If it is held by 
a father who is himself the head «*f a coparcenary, it passes 
at his death to the whole coparcenary, and not to any single 
member of it, all of them having under the Mitakshara equal 
rights by birth. The Daya Bhaga puts forward the same 
view from its religious aspect. According to it, the son, Right of law*, 
grandson, and great-grandson, all present religious offerings 
to the deceased, and all with equal efficacy. There is, 
therefore, no reason why one should be preferred to the 
other. But as the grandson presents no offerings while 
his own father is alive, B. does not take directly, but C, 
and D. do (d). 

§ 499. Property which is in its nature impartible, aa a Primogeniture. 
Raj or ancient Zemimlary, can, of course, only descend to 
one of the issue ; which that one is to be will depend upon 
the custom of the family (§ 51). In general, such estates 
descend by the law of primogeniture (c). In that case 
the eldest son is the son who was born first, not the first 
born son of a senior, or even of the first married, wife (/). 


t6) See mntr t ( 422. (e) Khettur v. Poorno, 15 Sath. 482. 

(d) Days, Bhaga, in. 1 , § 18, 19. 

(e) This presumption of coarse may be displaced by evidence showing that 
some other role prevailed such as selection of the successor, hhri Singh r, 
Baldso Singh. 1 1 1. A * 185. Bee also Achal Ham v. Vdai Pariah, past. 1 501. 

if) Menu, ut. S 125, 126; Hughonatk v. Hurrehur, 7 S. D. 128 (14n> > Bhu. 
jangrav v Malojirav, 5 Bom. U. C\ {A. C. J.) 161 j Hemalabshmi v. Bivwnan* 
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Primogeniture. So long as the line of the eldest bob continued in possession, 

the estate would pass in that line (g). That is to say, on 
the death of an eldest son, leaving sons, it would pass to 
his eldest son and not his brother. But there is a singular 
jfwant of authority as to the rule to be adopted where an 
eldest son, who has never taken the estate, has died, leaving 
younger brothers, and also sons. The point has been twice 
argued very lately before the Privy Council, but in neither 
case was it necessary to decide the question. The only 
cases that I am aware of in which the point was actually 
decided, were in Madras, The earlier cases arose in the 
same family, as will appear from the following pedigree. It 
only shows so much of the relationship as will render the 
litigation intelligible. 




fetimiur Zemindar. 

I diee in 1809. 


f 

A 

dies in 1808 . 

i 

H. 


cL 


leaves a 

widow defendant 


X 


V dead 
Plaint i 


Z 

alive. 


tiff 


Here it will be seen that at the death of the Zemindar he 
left a grandson, B., by an elder son, and a younger son X. 
The latter got possession of the Zemindary, but B. brought 
a suit against him, and ultimately recovered possession. 
There were circumstances in the case which might have 
justified the decree on other grounds, but on the whole it 
must be taken that the Provincial Court, which tried the 
case, went on the broad principle that the son of a prede- 
ceased elder son was entitled to the Zemindary in preference 
to a surviving younger son. No appeal was preferred 
against the decree. The estate then passed to C., at whose 
death it was claimed by the plaintiff, as son of Y., the 


tfu 1 , 14 M. I. A.. 570 i S.C. 12 B. L. R.S96; 8. C. 17 Both, 55S ; Pedda Ha- 
mappa v. fiangari, 8 I, A. 1; 8. C. 2 Mad. 286. See at to the old law. 
onto, § 8 *. 

(a) See pedigree la Yenumula y, Ha maud or a, 6 Mad. B. C. 93 1 NnraganU 
v. VfinkatachulapaH, 4 Mad. 250. 
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deceased elder brother of Z. The oripnnal Court held, Pnmo**aitart. 
amongst other grounds for dismissing the claim, that Z. was 
a nearer heir than the plaintiff. This decision was reversed 
by the Madras High Court, which held that by the ordinary 
law of primogeniture, applicable to impartible estates, the 
plaintiff represented the eldest line. It will he seen that 
there was an important distinction between the two disputed 
successions. In the first case R was the grandson of the 
last male holder, and therefore, in an ordinary ease of 
succession, would have as good a claim as his uncle X. ; a son 
and a grandson being considered equally near, and equally 
efficacious ■($ 19s). But in the second ease the plaintiff 
and Z. were cousins, and in an ordinary case oi collateral 
succession the nearer takes before the more remote, as 
for instance, a brother before a nephew* (§ r>2*\ This 

was the view submitted to the Judicial Committee. On 
the other hand it was argued that the property, though 
impartible, was still joint family property, and therefore 
passed by survivorship, in which ease Y. was the heir 
expectant during his life, and at his death his rights passed 
on to the plaintiff who represented him. The Judicial Com- 
mittee, however, found that there had been a partition of 
the whole property during tin* lift' of R, under which he 
took the Zemindary as separate estate. Consequently, the 
widow of C. was the heir, and it was unnecessary to decide 
between the claims of the plaintiff and Z (h). Upon princi- 
ple it would seem, that at the death of each holder the 
estate would go to the eldest member of the class of 
persons who, at that time, wen.* his nearest heirs. If so, Z. 
was certainly nearer to (\ than tin* plaintiff. This seems 
to have been the ground of the decision of the Judicial 
Committee, in a case relating to the Tipperah Raj, where 


(h) Rnngaiuiuafoimma v. Ttarmyu, T\ C. 5th July IS/Jh In tin* eaae of 
Feriatnmi v. Pf>rin*aim t 5 LA. fSl ; H. 0. 1 Mini. 312, the jmmi* point wti* 
arjrucd but not decided. There the convfnw* question arose. The Zemindary 
bad been awarded to n person fdnndittjjr in the sum* position Z., mid tJie 
widow, who wa* defendant, sirred that the reel heir wa# a person who *tood in 
the «ame position ns the plaintiff, and whow* right* had not been noticed by 

n : n 
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Whole ami half* 
blood. 


the question was, whether an elder brother by the half 
blood, or a younger brother by the full blood, would be 
the next heir to a Raj. They were pressed with the argu- 
ment that on the death of the previous holder, who waa the 
father both of the deceased Rajah and of the claimanta, the 
Raj had vested in all the brothers jointly, though of course 
it could only be held by one. If so, of course, all the 
brothers were equally near to the father, and on the death 
of one it would survive to the eldest. Rut the Committee 
held that in tin* case of an impartible estate survivorship 
cannot exist, as being an incident of joint ownership, which 
is inconsistent with the separate ownership of the Rajah* 
Therefore, title by survivorship, where it varies from the 
ordinary rule of heirship, cannot, in the absence of custom, 
furnish the rule to ascertain the heir to a property which 
is solely owned and enjoyed, and which passes by inherit- 
ance to a single heir. Then, upon the double ground of 
nearness of kin and religious efficacy, the whole blood was 
entitled in preference to the half blood (0 ; that into say, 
they held that nothing vested in any member of the family 
until the death of the last holder, and that at his death the 
heir was the person who was nearest to him. Some of the 
language used by their Lordships in their judgment seems 
inconsistent with the Shivagunga case, and those cases 
which have followed it (§ 487), but the decrees themselves, 
and the ratio decidendi in each, are perfectly in harmony. 
The Shivagunga case settled that where an impartible 
Zemindary was joint property, the heir to it must be sought 
among the male coparcenary. That is to say, no female 
nor separated member could succeed. The Tipperah case 
decided, that amongst these coparceners the person to suc- 
ceed was the one who was nearest the last male holder at 
the time of his death, and that the principle of survivor- 
ship could not be applied so as to give the succession to a 
person who was not the nearest heir. 


(i) Neelitislo Deb v. Beerehunder, 12 M 1. A. 528, 544); 8. C. 8 B. L, R 
(P. C.)1S; 8. C. 12Suth (P. C.)21. 
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§ 500, In a later case, where the succession to one of the 
Chittur Poliems was disputed, the Madras High Court 
followed its own decision in R umjanayakamma v. Ratnaya, 
and refused to bo bound by the principle laid down in the 
Tipperah case. The state of the family is shown by tho 
diagram. On the death of a distant collateral relation, 

4th 1* * In i yoga r 

* 

Kuppi I 

Vth e«iiiiy*»gHV. liopul. 

i IM&iutifT. 

10th Pultuyaftar 
leave* \vi«i nv 
Aolmmiun , 
eiauitiff. 


i. 

i 

». 

I 

V'MikRtiichiiiiipuii, 

llth Calaiyag.ir, 
Ot’ffiuiiiit 


Kuppi succeeded as Oth Halaiyagar by an arrangement with 
his elder brother A. The High Court found that the effect 
of this arrangement was, that the elder consented to resign 
his immediate right of succession and that of Ids descendants 
in favour of Kuppi and his descendants, but t hat any rights 
which A. and his line might have on failure of Kuppi and 
his line were preserved intact. Kuppi was succeeded by 
his son, who died leaving no issue, a widow Aehamma, his 
uncle Copal, and his cousin Venkatachalapati. The Govern- 
ment gave the Polliem to the last named person, and he was 
sued by both the widow and Copal. The claim of the widow 
was dismissed cm the ground that the family was undivided, 
and that of (Jopal on the ground that the*, defendant was the 
nearest heir. The Court held that the ruling in the Tipperah 
case that co-ownership, and therefore survivorship, did not 
exist in impartible property, was opposed to the doctrine of 
the iShivagunga case, and to the ordinary law of Sou thorn 
India and Benares, respecting the impartible property of a 
joint family. They laid down the canon that “ when impar- 
tible property passes by survivorship from one line to 
another, it devolves not necessarily on the coparcener 
nearest in blood, but on the nearest coparcener of the 
senior line” (A*). 


0) Sa rujanti v. Venkatachalapati, 1 JLwl, 230, 205. 
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lineal and orJi- 
m ry prituogeui- 
lore. 


§ 501. In a later ease the Judicial Committee drew a dis- 
tinction between lineal and ordinary primogeniture, which 
may perhaps reconcile the apparent conflict of cases (/). 
The estate was one of the Oudh taluks. Under Act I of 
1809 which governs such estates it is provided that each 
taluk is to be entered in one or other of certain lists, which 
regulate its mode of devolution. The estate in question was 
entered in the second list, which is a list of the taluqdars 
whose estates, according to the custom of the family before 
1850, ordinarily devolved upon a single heir. It was not 
entered in the third list, which included estates regulated 
by the rule of primogeniture. The plaintiff was the eldest 
surviving male of the eldest branch of the family of Pirthi 
Pal from whom descent was to be traced, but there were 
in existence other males of junior branches of the same 
family who were nearer of km to Pirthi Pal than he was. 
The defendant admittedly had no title. Both Courts found 
that the estate went by the rule of primogeniture; by 
which apparently they only meant, that, as between several 
persons of the same class, the eldest would be entitled to 
succeed. Both Courts found in favour uf the plaintiff, but 
the Judicial Commissioner seems to have thought that his 
decision only went in favour of the family as against the 
defendant, and that the rights of the respective members 
of the family, intt r *r, would be still open to discussion. 
The Privy Council reversed the decree of the low'er Courts. 

a* 

They poiuted out that the plaintiff in ejectment must make 
out an absolute title in himself. It was necessary there- 
fore for the plaintiff to make out that the estate descended 
according to the rules of lineal primogeniture as distinguish- 
ed from descent to a single heir amongst several in equal 
degree. That when a taluqdars name was entered in the 
second list and not in the third, the estate although it is to 
descend to a single heir, is not to be considered as an estate 
passing according to the rules of lineal primogeniture. 
Consequently that the plaintiff had not established a title 


(0 Achtil limn v. Vdai Ferttib, 11 I. A. 51, 
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which would enable him to evict a defendant in actual pos* 
session. 

§ 502. Possibly the following rules may be found to re- 
concile all the cases : 

1« When an estate descend* to a single heir, the presump- 
tion is that it will bo held bv the eldest member of 

*» 

the class of persons, who would hold it jointly if the 
estate were partible. 

2. In the absence of evidence to the eontrarv, the heir 
will be the eldest member of those persons who are 
nearer of kin to the last owner than any other class, 
and who are equally near to him us between them- 
selves. 


3. Special evidence will be required to establish a des- 
cent by lineal primogeniture, that is by continual 
descent to the eldest member of the eldest branch, in 
exclusion of nearer members of younger branches. 


4. The presumption as to primogeniture of either sort 
may be rebutted by showing a usage that the heir 
should be chosen ( >n some other ground of preference. 


§ 503. Illegitimate sons in the three higher classes never 
take as heirs, but are only entitled to maintenance ($ 434). 
It is said that by a special usage they may inherit, but in 
the only eases in which such a special usage was set up it 
was negatived (m). The illegitimate son of a Sudra may, 
however, under certain circumstances, inherit either jointly 
or solely. His rights have already been referred to under 
the head of Partition (§ 434j, but it will be necessary to go 
a little more fully into them here. His position rest upon 
two texts. Maun says (a), “ A son begotten by a man of 


(m) Mohun v. Chumun , l S. D. 28 (87) ; Vtrahad v. Muht>srev t 3 8. D. 132 
(176) j Bhaan\ v. Mukaraj t 3 AIL 738. 

(») ix. { 179. The words ‘ by the other sous’ iii Sir W, Jones’ translation are 
taken from the gloss of Kulhtka Bbatta. Dr. Rubier translate** the saute text, 
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the servile class cm his female slave, or on the female slave 
of his male slave, may take a share of the heritage, if per- 
mitted (by the other sons.)" Yajnavalkya enlarges the rule 
as follows : “ Even a son begotten by a Sudra on a female 
slave may take a share by the father's choice. But, if the 
father he dead, the brethren should make him partaker of 
the moiety of a share ; and one who has no brothers may 
inherit the whole property in default of daughters' sons" (o). 
The first question that arises upon these texts is as to the 
nature of the connection out of which the illegitimate son 
contemplated by them must issue. Are the texts to be 
taken literally, as denoting that the mother must be the 
slave of the father, or do they denote a son born from a 
concubine, or the offspring of a merely temporary inter- 
course ? On this point there is a direct conflict of authority. 


Whether hit* 
mother tnu*t 
have been tt 


Meaning of 
•lave. 


§ 504. Jirnuta Vahana, as translated by Mr. Colebrooke, 
takes the less strict view. He says in reference to Manu, 
“ The son of a Sudra by a female slave;, or other unmarried 
woman, may share, be . ;" and he paraphrases the text of 
Yajnavalkya by the words “ begotten on an unmarried 
woman, and having no brother, &c." (p). In a case which 
arose in Calcutta, Mr. Justice Mil ter stated that the above 
passages of the Day a Bhaga were incorrectly translated, and 
that the first passage should run, “The son of a Sudra by 
an unmarried female slave, &o. and that the second 
passage should begin, “ Having no other brother begotten 
on a married woman, he may take the whole property." 
The Court, therefore, held that the words “ sou of a female 
slave" must be literally interpreted, so far as the districts 
governed by Bengal law were concerned, and that an ille- 
gitimate son whose mother was not a slave could not 
inherit (<{). Now, there seems to be no ground for suppos- 


if permitted (by bis father}. 0 Tliis agrees with the rule laid down by 
YajimvHlkyn, 

to) Yajnavalkya, ii, § 133, 134; Mitakshora, i. 32, § 1. 

(p) Duyu Bhag*, b. § 39, SI ; 3 Dig. 148. 

( 0 ) Naruin v. Kakhal, l Cal, 1 ; B. C. 28 Both. 884, citing 1 W. MacN. 18 j 
2 W. MacN, 15, u. ; Datt&ka Chaudrika, v. § 80, followed, after an examination 
0 ! the Madras and Bombay case, hi Kirpal Narain v. Svkurmmi, 19 Cal* 91. 
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ing that there is any difference in this point between the 
law of Bengal and the other provinces, as all the authorities 
rely upon the same texts. As slavery was abolished by Act 
V of 1843, it follows, if the above construction is sound, 
that the inheritance of t lie illegitimate son of a Sudra, born 
after that date, lias now become impossible. On the other 
hand, the Bombay High Court in an equally recent case, 
give a literal translation of the text of Jlmuta Vahana , which 
exactly corresponds with Mr. Oolebrooke's translation (r). 
So, Makes vara renders the same text : “ He being born of an 
unmarried woman, and having no brother born of a wedded 
wife/' Ac* (*). Prosonno Coomar 'Pa gore renders the cor- 
responding passage by Va chespati Misra . u A son of a Sudra 
by an unmarried woman/’ (/) and the same rendering is 
given by Mr. Bnrradaile of the passage in the Mayukha (it). 
If, however, tin* proper translation of tin* passage in the 
Daya Hhaga be that which is given by Mr. Justice Mittvr , 
then the question would he narrowed to this : What is 
meant by the term Daw, or female slave ? The Dattaka 
Mimamsa, in describing the slave’s son (Da*t putra), says, 
“ A female purchased by price, wlto is enjoyed, is a slave. 
The son who is born on her i*s considered a slave son” (c). 
The point is discussed by the Bombay High Court, appa- 
rently without any knowledge of the Calcutta case, and they 
arrive at the conclusion that the word does not necessarily 
mean anything more than an unmarried Sudra woman kept 
as a concubine (//•). In Madras it has frequently been held 
that the illegitimate son of a Sudra will inherit, and, although 
it has not been necessary to decide the point, it has been 
stated, or assumed, that the mother need not be a slave in 
the strict sense of that term. In Southern India, at all 
events, the word D<m is invariably applied to a dancing girl 


* 


i 


Moaning of 
ttlave. 


(r) Rahi r . G»rind, 1 Bom 110. (#) Daya Bhaga, ix, § 81. note. 

(<) Vivada Chintamani, 274. 

(u) V. May., iv. 4, § 32. The Mit&kthara, 1 12, $ 2, and the Daftaka Chart- 
drika, v. § 30, only ua-e the term “ female »lave/’ 

(♦) DaOftka Mimamia, iv $ 75, 76. 

(tr) /fciki v. Gorind, 1 Bom. 97, followed 8adu v. Baiza, 4 Bom. 87, 44. 
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in a pagoda («). Finally upon a review of all the authori- 
ties, the Madras High Court has ruled that “although 
the primary meaning of the word Dasi was a slave, it 
included also a concubine, or a woman of the servile class 
in a secondary sense, and there is reason to hold upon the 
texts that an unmarried Sudra woman kept as a continuous 
concubine came within its scope” (y). And the Judicial 
Committee has also stated, though without reference to 
this point, that “ they are satisfied that in the Sudra caste 
illegitimate children may inherit” ( 2 ). Throughout the 
futtrahfi recorded 1)}’ Messrs. West and Biihler, the term 
slave girl, or Da*), and concubine, appear to be treated as 
convertible terms (a). The Allahabad High Court follows 
the Madras and Bombay ruling in preference to that of 
the Calcutta Judges (M. 


3onuection 
turn be con- 
jtiuottB, and 
awful. 


§ 505. Probably in former times the permanent concubine 
was always a slave, that is, a person purchased, or born in 
the house, and incapable of leaving it at her own free will. 
But the principle of the rule seems to have been, that as 
the marriage tie was less strict among Madras than among 
the higher classes, so the issue of women who were perma- 
nently kept by Madras, though not actually married to them, 
was regarded as something between a legitimate son and 
the mere bastard offspring of a promiscuous, or illegal, 
intercourse. Accordingly, it has been held that the son 
born of an absolutely prohibited union, such as an incestu- 
ous, or adulterous, connection, could not inherit, even to a 
Sudra ; and it was suggested, though not absolutely decided, 


(,r) Chemdrabhan v. Chingooram, Mad. Dec. of 1849, 50 ; Pandaiya v. Puli , 
1 Mad. H. C. 478, affirmed ; Sub nomine, Inderun v. Jiamaaawmy, 13 M. I. A. 
141 ; 8. 0.3B.L.R.(P.C)1;8. C. 12 Sntb. (P. C ) 41 ; S. (?. 4 Mnd. Jar. 
328; Muttusamy v. Venkata subha, 2 Mad. H. 0. 293 ; S. 0. on appeal, 12 M. I. 
A. 203 ; 8.C. 2 B. L. R. (P. 0.) 15 ; S. C, 11 Sutli. ( P. C ; ) 6 ; Patti Parisi v. 
Datti Bangaru, 4 Mad, H.C. 204 ; S.C. 4 Mad. Jur. 136; Krixhnammav. Papa , 
ib. 234; S. 0. 4 Mad. Jur. 130. See too per Mr. Colebrooke, 2 Stra. H. L. 68. 

(y) Krifthnayan v. Muttusami, 7Mad. 407. p. 412 ; BrindavanaY . Badhamani, 
12 Mad. p. 86. 

('r') Per Qiffard , L. J., Inderun v. Ramanatvmy, ISM. I. A. 159; suprq, 
note (j0. 

(a) W. & B. 375—395. 

(b) Sarasuti v. Mannu, 2 All. 134 ; Hargobind Dharam Singh, 6 All* 329. 
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that “ the intercourse between the parents must have been 
a continuous one ; there must have been an established 
concubinage, or, in other words, the woman must have 
been one exclusively kept by the man” (c). In Bombay 
it is said by the High Court, that the condition that the 
Sudra woman should never have been married, has in 
practice been disregarded. But the cases referred to by 
the Court are all cases in which the subsequent connection 
with the previously married woman was not an adulterous 
one, but was sanctioned by usage having the force of 
law (d). 

§ 506. Supposing an illegitimate Sudra to be entitled, Share of iilegh 
the next question would be as to his rights. Upon this the timatei0n * 
Mitakshara says in explanation of the texts of Maun and 
Yajnavalkya (§ 503), “The son begotten by a Sudra on a 
female slave, obtains a share bv the father’s choice, or at his 
pleasure. But after the demise of the father, if there be 
sons of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share, that is, let them 
give him half as much as the amount of one brother's allot- 
ment ; however, should there be no sons of a wedded wife, 
the son of the female slave takes the whole estate, provided 
there be no daughters of a wife, nor sons of daughters. But 
if there be such, the son of the female slave participates for 
half a share only” (e). The Bengal authorities are to the 
same effect, but say nothing of his right to share with the 
daughters (/). The only writer who refers to his right where 
there is a widow, is the author of the Dattnka Chandrika . 

He says, “If any, even iu the series of heirs down to the 
daughter’s son, exist, the son by a female slave does not 
take the whole estate, but on the contrary shares equally 


(c) Datti Parusi v. Datti iianyaru, 4 Mad. H C., 204. 216; 8. 0. 4 Mad. 
Jar. 186; Veneutachella v. Parvatham , 8 Mad. H. 0. 134; Raid v. Govind , L 
Bom. 07 ; Kuppa v Singava vein, 8 Mad, 325 ; Dalip v, Qanpat , 8 AH. 887. 
See anU y $ 72. 

id) Rahi v. Govindy 1 Bom. 118. 

(e) Mitakshara, i. 12, | 2. 

if) Day* Bhaga, ix. f 29-81; D. K. S. n. §32—85; 8 Dig. 143; Viramit., 

p. 180, $ 22. 
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with such heir" (p). This is also the opinion of a pandit 
whose futwah is given in West and Biihler 383. On the 
other hand, the editors, in a remark appended to that 
futwah, say, “ The illegitimate son would inherit the whole 
estate of his father, oven though a widow of the latter might 
be living." This remark is adopted by the High Court of 
Bombay, and they state that the illegitimate son will also 
share the property with the daughter and the daughter' 8 
son, while there is a widow in existence, subject, of course, 
to the charge of maintaining the widow (h). The rule was 
affirmed in a later case also in Bombay (i). There Manaji , 
a Sudra, died leaving a legitimate son Mahadrv } an illegiti- 
mate son Sadu , two widows Baiza and Savitri , and a legiti- 
mate daughter Daryahai. Mahadrv and Sadu entered into 
joint possession of the estate, and then Mahadrv died with- 
out issue. It was held that if Mahadrv had died before 
his father, Sadu would have been entitled to only half a 
share, i.r., one-third of the property, and the remaining 
two-thirds would have vested in Darya as the legitimate 
daughter of Manaji , and Baiza and Savitri would have 
been entitled to maintenance. But that under the actual 
facts of the case Mahadrv and Sadu took the whole, subject 
to the maintenance and marriage expenses of the widows 
and daughter, and that, on the death of Mahadrv , Sadu 
took the whole by survivorship. The result would be, that 
wherever there was an illegitimate son, the widow would 
be entitled to no more than maintenance. Also, that a 
daughter and a daughter's son would, in such a case, 
inherit to the exclusion of the widow, and maintain her, 
though it is a first, principle that neither can ever take, 
except in default of her. 

§ 507. It certainly would require very strong authority 
to establish such an abnormal state of things. Yet there 
is absolutely no original authority for it, except the remark 
of Messrs. West and Biihler, which itself rests upon 

(p) Dmttaka Chaudrika, v. § 80, 81. (Ji) R«hi v. Qnrind, 1 Boro. 97, 104. 

(i) Sadu v. fiaita, 4 Bom. 8f> 52. 
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nothing (k). The chapters of the Hindu law-books, which 
treat of a widow’s estate, nowhere suggest such a limitation 
of her rights. No text writer, no decision, alludes to such 
a possibility. The passages which discuss the position of 
an illegitimate son do not even mention tho widow, and 
seem to me not to involve the doctrine of the Bombay High 
Court, by necessary, or even by probable, implication. 
Suppose we try a perfectly literal interpretation of the 
texts upon the subject. Yajnacalkya says that an illegiti- 
mate son without brothers may inherit the whole estate in 
default of daughters’ sons. The obvious meaning is that 
until the line, which terminates with a daughter’s son, is 
exhausted, lit* cannot take the whole estate, but is only 
entitled to a part of it. Vijiutwarara makes this even 
clearer, by saying that a daughter also excludes him from 
the whole estate, leaving him still entitled to part. He 
does not think it necessary to say the same as to the widow, 
who ranks before the daughter. Then, as to the interme- 
diate period, lie is to have a share, which is to be half the 
share for a son. The literal meaning of this is, that in each 
given instance you are to ascertain what share he would 
take if he were legitimate, and then give him half of it. 
Suppose there is a legitimate son, then, if he also were legiti- 
mate, the estate would be divided into moieties, of which 
each would take one. Being illegitimate, lie only takes 
half of the moiety, leaving the remaining three-quarters 
to his brother (/). Suppose there is no legitimate son, 
but a widow, daughter, or daughter’s son ; now, if he were 
legitimate, he would take the whole. Being illegitimate. 


Share of illegiti* 
mate Sudra, 


( k ) There i« a futwtih quoted at W. & It 380, in which illegitimate sons are 
made to exclude a widow. But the widow in questiwu wius one who bad beeu 
married twice. Such a widow appears not to be entitled to the full right* of a 
widow married a* a virgin. See VV. A B. 3SG. 

(l) Tine in the view taken by one Sluwtry, W. A B. 382. 13ufc according to 
other* the meaning is that the division is to he made *o that the legitimate son 
shall have double the share of the illegiti mate, that is, in the case put, the for- 
mer would h‘«ve two-thirds and the latter one-third; W. A B. 881, 384; p$r 
curiam t Ottdu v Buiza, 4 Bom. 52. A similar difference exists as to the mode 
iu which the fourth share to be received by a daughter on partition was to be 
calculated, ante, § 441, or by au adopted ton iu the case of the subsequent birth 
of ft legitimate ton ; antc t { 155. 
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ha takes only half, the other half going to the widow, 
daughter, or daughter's son, respectively. If there are none 
of these, or upon the extinction of all, he takes the whole* 
Now this is exactly what Devanda Bhatta says in the pas- 
sage above referred to (m). And the same is substantially 
the view taken by the Bombay Shastries quoted in West and 
BUhler, though they differ as to the exact proportions taken, 
and by Mr. W. MacNaghten and Jagannatha (n). In the 
first Bombay case the whole discussion was obiter didum, 
as the Court decided that the claimant did not come within 
the terms of the texts at all. In the second case the illegiti- 
mate had actually taken along with the legitimate son, so 
as to let in the principle of survivorship. The Madras 
High Court appears to take the view of the widow's rights 
which has been suggested above in cases where the pro- 
perty is partible (0), and gives the widow the preference over 
the illegitimate son, where the property is impartible (p). 
In a recent case in Bombay, Sargent, C. J. seems to have 
adopted the view of the above texts which is stated in this 
paragraph (7). 


Bastards iuherit 
to each other. 


§ 508. illegitimate sons can only take to their father's 
estate. They have no claim to inherit to collaterals (r). 
It has also been held by the Madras High Court that 
they have no claim by survivorship against the undivided 
coparceners of the father, and therefore cannot sue his 
brothers and their sons for a partition after his death (#), 
The principle is, that as against the father the illegitimate 
son can only take by his choice, and therefore is not a joint 
heir with him, until he has actually been made such by some 
paternal act (t). In the absence of such an act he can 


(m) D&ttuku Chandrika, v. § 30, 31. 

(«) W. A B. 38i — 386; acc. 1 W. MacN. 18; 3 Dig. 143. 

(o) 8 Mad. 561. (p) Parvati v. Thirumalai, 10 Mad. 334. 

( 0 ) Sheagiri v. Girewa, 14 Bora. 28*2. in Khaudeish a legitimate daughter 
ana an illegitimate eon share together. Steele, 180. 

(r) 2 W. MacN. 15, n. ; Nts$ar v. Kowar f Marsh, 009. 

(#) Krithnayan v. AJutttutami, 7 Mad. 40/ ; Hanoji v. Kan doji , 8 Mad. 557 1 
approved 12 Mad. p» 403. 

(t.\ Sntiil v. Hitirn A knnt • nor mi r\m*i 11 f!«.l 7IA 
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only take as heir, and survivorship will intercept his claim 
in that capacity, just as it does that of the widow, daughter, 
or daughter’s son, with whom he would share. If, however* 
the father leaves legitimate and illegitimate sons, then the 
legitimate takes in preference to all other heirs and the 
illegitimate share with him. When they have once taken 
jointly, on the death of the legitimate son without issue, the 
illegitimate takes the whole by survivorship, and in this 
way supersedes the right of the widow (w). It is also to 
be remembered that, as the English rule which prevents 
bastards tracing to their father has no existence in Hindu 
law, so the fact of illegitimacy does not prevent bastard 
brothers claiming to each other. Accordingly, where two 
take jointly, the estate passes by survivorship in the ordinary 
way. Still less is there any absence of heritable blood as 
between bastards and their mother (r). 


§ 509. Widow. — In default of male issue, joint with, or Several widow*, 
separate from, their father, the next heir is the widow [w) t 
Where there are several widows, all inherit jointly, accord- 
ing to a text of the Mitakshara, which should come in at 
the end of ii. 1, $ 5, but which has been omitted in Mr. 

Colebrooke’s translation : “The* singular number, ‘wife/ in 
the text of Yajnarrtlkt/a , signifies the kind. Hence, if there 
are several wives belonging to the same, or different classes, 
they divide, and take it (j’)” All the wives take together 
as a single heir with survivorship, ami no part of the hus- 


(«) Sadu v. /iuiw, uh. nap; J^jendru v . Nittynnund, 11 ChI. 702, o£d. 17 1. 
A. ; 8. C. IS Cal. Jol, when* it wan Indd that tht? mime rul« applied to 
Impartible Kaj. 

(e) Venkatarum v. Venkata Lutehmee, 2 N. #01; Pandaiya v. Puli , l 
Mad. H. C. 478 ; *1 layua Bui v. Lttunnn, 2 Mad, H, C. 107 ; Myna Payee v» 
Ootaram, 8 M. 1. A. 400 ; 8. C 2 buth. O'. Co 4; W. & ii. 455. 11 Mad. p. 
397; Sivasangu v. Mmal, 12 Mad. 277 ; A (araeunua v. Gnngu, 1# Mad. 133 j per 
curium* 11 Cal- p. 714 ; Tara Mannee v. Motee buneanee, 7 8. D. 273 (325). 

(w) MiOikahAni, ii. 1; JDaya lihaga, xi. 1, §• 43*, V. May., iv. 8, § l— 7, 
Vimrnit., p. 131, ch. iii. Hawappa v, SUhammal, 2 Mad, 182 ; BaUtruhna v. 
Saritribai, 3 Bom. 54. Bee ante t § 481, at. neq, 8o Hie widow succeed* at 
once on renunciation of bis rights by the prior heir*, lluvee v. /loop t hunker, 
$ Bor. 656, 665 1713] ; Ram Kannye v. Meernomoyee, 2 Buth. 49. 

(w) Bee as to tue omission, Goldstucker, 15; Bmriti ChanJrika, xi. I, 4 47 * 
cote % } Tara Chand v. Reeb Ham, 3 Mad. H. 0. 5i ; Vimrnit., p. 153* 
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band's property passes to any more distant relation till all 
are dead (y). Whore the property is impartible, as being 
a Raj or ancient Zernindary, of course it can only be held by 
one, and then the senior widow is entitled to hold it, sub- 
ject to the right of the others to maintenance (z). In other 
cases the senior widow would, as in the case of an ordinary 
coparcenership, have a preferable right to the care and 
management of the joint property. But she would hold it as 
manager for all, with equality of rights, not merely on her 
own account, with an obligation to maintain the others (a). 

§ 510. Where several widows hold an estate jointly, or 
where one holds as manager for the others, each has a right 
to her proportionate share of the produce of the property, 
and of the benefits derivable from its enjoyment. And the 
widows may be placed in possession of separate portions of 
the property, either by agreement among themselves, or by 
decree of Court, where from the nature of the property, or 
from the conduct of the co-widows, such a separate posses- 
sion appears to be the only effectual mode of securing to 
each the full enjoyment of her rights. But no partition can 
be effected between them, whether by consent or by adverse 
decree, which would convert the joint estate into an estate 
in severalty, and put an end to the right of survivorship. 
In the case of tiindavitna v. Vvukataramappa cited below, 
it was suggested that the widows might possibly enter into 
such an agreement as would bind each to an absolute 
surrender of all interest in the share of the other, so as to 
let in the next heirs of the husband after the death of that 
other (6). It is difficult, however, to see how such an 


(|/) 1 VV. MacN. 20; 2 W. MacN. 37 ; F. MacN. 6; Berjessory v. Ramconny, 

2 M. Dig. SO; Hamm v, iihagee, 1 bom, il. U. 00; Jijoyiamba v. Kamakshi, 

3 Mad. H. 0. 424; ifhugu'undeen v Myna Baee, 11 M. 1. A. 487; 8. C. 9 Suth. 
(P. C.) 23 ; JVilamani v. Radhamani, 4 1. A. 212 ; S. U. I Mad. 200; Bidakidas 
v Kwhavlal, 6 Bom. 85. 'JHie contrary opiuiou of Jinmta Vuhaua is not now 
law; Day* Bhaga, xi. 1> § 15, 47. 

(*) Vufsaroi/ v. Vattawy, l Mad. Doc, 453; Seenevullala v. Tangama, 
2 Mud. Dec. 40. 

(а) Jijoyiamba v. Karnakshi , lib. nup. 

(б) Jijoyiamba v. Kamakshi, Bhugwandeen v. Myna Bute. Nilamani v, 
Radhamani, ub . #t*p M note (p ; See however Mt. Bandar v. Mt. Barbati , lil, 
A. 186. S. U. 12 Ail. 51 ; Rtndamma v. Venkataramappa, 8 Mad. H. 0. 568 ; 

H/im m unt'i v JUu2j.I, aM /4 7 All 11* 
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agreement could bind the surviving widow, for the benefit 
of any heir of the husband who was not a party to the 
contract. On the same principle of joint tenancy with 
survivorship, no alienation by one widow can have any 
validity against the rights of the others without their 
consent, or an established necessity arising under circum- 
stances whirl) rendered it impossible to seek for con- 
sent (e). It lias, however, been held that a widow can 
alienate her life interest as against her co-widows, just as 
she can against the reversioners, and that such alienation 
can be enforced by partition against them, without prejudice 
to their rights of survivorship (d). 


§ 511. Whatever may have been the ancient law on the 
subject 88), it is quite clear now that chastity is a con- 
dition precedent to the taking by the widow of her hus- 
band's estate (cb Hut a question upon which there has 
been much conflict of authority arises, whether the incon- 
tinence of a widow is like any other ground of disability, 
which only prevents the inheritance from vesting, or 
whether it will devest her estate when she has once become 
entitled to it in possession. The weight of authority in 
earlier times seems certainly to have been in favour of the 
latter view, upon the principle, no doubt, that the widow 
only received her husband's estate for the purpose of pro- 
viding for his spiritual necessities, and that she would be 
unable to do so if she were living in a state of guilt. In 
later times, however, the more secular view prevailed, that 
a widow's (‘state was in this respect not different from that 
of any other limited owner, and could not be defeated by 
any ground of incapacity intervening after it had once 


(e) Bhmjwandsen v. Myna Bapjf, ub. *up ; Vaawlew Singaro v. Vixiamgram 
Haiti, 19 1. A. 8t*c po*f, Chap. XX. 

(di Janokinath v Mothuranath , (F. B.) 9 Cal. 580, duAjp^in* with Katha* 
perunwl v. Venkabai, 2 Mad. 174; Ariyaputri v. Atamelu, 11 Mad. 804. 

(b) Mitakahara, »i. 1, § 87—80; Smriti Chaudrika, xi 1, §12—21; Vivada 
* Ohintamani, 289 — 91 ; V. May., \v. 8, § 2, 0, 8, 9; Day* Bhagu, xi. 1, fi 47, 48, 
£ 58* "See all the case# discussed, AVry Kalitanp ?. Monetram, 18 B. L. B. 1 j 8* 

l n » i> q„il 
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rested in possession. The whole law upon the subject was 
elaborately discussed and examined in a case before the 
Bengal High Court, in which the latter doctrine was main- 
tained, and this decision was affirmed by the Privy Council* 
The same ruling had previously been laid down by the 
Courts of Bombay, the North-West Provinces and the 
Punjab, and it may be assumed, therefore, to be the gene- 
ral law of India ( f). 

*> #' 


Seoond 

marriage. 


Act authorising 
widow marriage. 


§ 512. The second marriage of a widow was formerly 
unlawful, except where it was sanctioned by local custom 
(§ 80) , consequently it entailed the forfeiture of a widow^s 
estate, either as being u signal instance of incontinence, or 
as necessarily involving degradation from caste [<j ) . Even 
where second marriages were allowed in Bombay, the wife 
was compelled to give up the property she had inherited 
from her first husband (h). This seems also to have been 
the custom among the Tamil tribes, upon the evidence of 
the Thesawaleme (i), and the same principle has been 
recently applied by the High Court of Madras in the case 
of a second marriage of a Maraver woman, and of a Lingait 
Gounden in the Wvmtad (k). In the case of the Maraver 
woman they proceeded upon the ground that the Maravers 
were governed by the general body of Hindu law, except 
in so far as it could be shown that exceptional usages pre- 
vailed, Therefore, that the special usage which allowed a 
Maraver widow to re-marry, did not prevail over the general 
principle that a widow could only retain the property of 
her husband so long as she continued to be the surviving 
portion of the deceased. In the case of the Lingait Gounden 


(/> K#ry Kolitany v. 4/oneeram, 13 B. L R. I ; 8. C. 19 Sutb. 867; old. 
7 1. A. 115 ; 8. O. 5 Cal. 776 ; Parvati v. Bhiku, 4 Bom. H, 0. (A. O. J.) 25 \ 
N*hah t. Kwbrn, 2 All. 150; Bhawnni v kfahtab, tb., 171 ; Panjab custom*, 
61. Bee as to the effect of Act XXI of 1850 (Freedom of Religion) upon tbe 
vnchuatity of a widow. Rnjkoonicaree v. October, 8. D. of >858, 1891. 

(p) 1 stm H. L. 242 ; W. A B. UO; K§ry Kolitany 7, iSooneeram , 1$ B. L. 
R. 75; 8. C. 19 Both. 867. 

(A> Hurkoomeur v, Ruttnn Bam, > Bor. 431 [475] ; Trtekumjeev. Ut. Laroo , 
2 Bor. 861 [897] ; 8t«e!«, 86, 159, 168. 

(it Thesw&leme, i. $ 10. 

(k) Muruyayi v. Viramakali, l Mad. 226 ; Koduthi v. Sfadu, 7 Mad. 821. 
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they found a special usage that the widow on her re-marriage 
ceased to inherit her husband's estate. In an Allahabad 
case a widow of the Sweeper caste had re-married, and it was 
found as a fact “ that she did what in her caste never lmd 
been and was not prohibited by the law to which she was 
subject, and her marriage was a good and valid marriage,” 
The Court held that she did not forfeit her interest in her 


husband's property, since the Act of l Sod was passed for the 

purpose of enabling persons to marry who could not re-n tarry 

before the Act and § 2 only applies to such persons {(). In 

this case no special usage entailing forfeiture was suggested, 

and no very strong presumption could arise as to tin* rigorous 

application of Hindu law to such outcast es as sweepers. 

The marriage of widows is now legalis'd in all cases, lint 

the Act which permits it provides that “ All rightsund in- 

terests which any widow mav have in her deceased husband's 

* « 

property, by way of maintenance, or bv inheritance to her 
husband or to his lineal successors, or by virtue of any will or 
testamentary provision conferring upon her, without .express 
permission to re-marry, only a limited interest in such 
property, with no power of alienating the saint', shall, upon 
her re-marriage, cease and determine as if she had then 
died; and the next lours of her deceased husband, nr other 
persons entitled to the property on her death, shall there- 
upon succeed to the same” (eO. It lias been held that this 
section only operates as a forfeiture of existing rights, and 
creates no disability to take future interests in the family 
of tin* widow's late husband. Therefore, that she may 
succeed as heir to the estate of her son by a first marriage, 
who had died after her second marriage ( e ) . There has 
been a conflict of decisions in Calcutta, as to whether 
the disabling section applies to a Hindu widow, who 
had ceased to be a Hindu at the time of her second 


(l) Har Saran Daft v. Nandi , 11 All. <130. 

(m) Act XV of 1850, § 2 (Hindu Widow Marriage). This Act docs not reiufor 
illegal proceeding* of a nature, such as exclusion from a temple, founded 
upon the Act of re-marrlig»*. VankatnchaUtpati v, Suhharuywlu. l 13 M*d. 293, 

(n) A kora Boreani/Z B. L. H. (A. C. J.) 199; 8. C. U Bath. 82; fiapan 

? . Hakmi t Punjab Customs, 99. 
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marriage. It has been lately decided by a Full Bench 
that it does (a). There a Hindu widow, who had inherited 
the estate of her deceased husband, married a second hus- 
band who was not a Hindu, in the form provided by Act 
III of 1872, having previously made a declaration under 
§ 10 of fhat Act that she was not a Hindu. The Chief Justice 
stated the opinion of the Full Bench as follows (p. 299), — 
“ Section 1 no doubt relates to marriages between Hindus, 
but $ 2 includes all widows who are within the scope 
of the Act, that is to say, all persons who being Hindus 
become widows, and it must follow from this, that if any 
such widow marries, she is deprived by the section of the 
estate which she inherited from her deceased husband.” 

This decision leaves untouched the questions decided by 
the Madras Court in the Linyait Gnundm case, and by the 
Allahabad Court in the Sweeper case. Wilson, J. who was 
one of the referring Judges in the Calcutta case, pointed 
out that the Act of lHoO, as explained by its preamble, 
applied 11 to all Hindu widows other than those referred to 
under the words ‘ with certain exceptions ’ who could with- 
out the aid of the Act marry according to the custom of 
their caste. He would, therefore, have agreed with the 
Allahabad Court that neither the enabling nor the dis- 
abling clauses (§§ 1 and 2) of that Act applied to such 
exceptional persons. On the other hand, both he and 
Bnnerji , J. agreed that it was of the essence of a Hindu 
widow's estate that it should only continue while held by 
her as a widow, and that no act of hoi's could enlarge 
this estate (/>). In the case, therefore, of a widow who 
could re-marry without the assistance of the Act, the ques- 
tion would still remain, was her estate restricted, either by 
general law or local usage to the period of her widowhood. 
If it was, the legality of her second marriage would not 
prevent the determination of her estate. 


to) Matnngini Gupta v. #ftm Rittfon Ray t 19 Cat 2S9, o?er-ruHtig Qtrpnl 
SVnph v. 5 Suth, 206. 

( j>) 19 Cal. pp. 292, 29$, 295. 
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It has been laid down in the North-West Provinces that 
a widow, having minor children, who has re-married is not 
their mother within the meaning of Act XV of 1856, $ 3, so 
as to entitle her to be made guardian by virtue of her 
relationship, in the absence of an express appointment by 
the late husband {</). 


§ 513. Tuk Dai ohtf.k comes next to the widow, taking D*oghUr f 
lifter her or in default of her (r), except where by some 
special local or family custom she is excluded (*). It has 
been held in Bengal that she is under the same obligation 
to chastity as a widow ; therefore, as the law is now settled, h!, um l tocbt*. 
incontinence will prevent her taking the estate, but will t,ty 
not deprive her of it if she has once taken it (/). In Bombay, 
however, it has been held after a full examination of all the 
authorities bearing on the point, that, under the law prevail- 
ing in Western India, a widow is the only female heir who 
is excluded from inheritance, by incontinence, and the 
opinion of the Allahabad High Court seems to be in the 
same direction, though the point has not required an express 
decision (u). It will be observed that the l)aya Bhaga and 
the Day a Krama Saugraha, which are the leading Bengal 
authorities, both (piute in support of the daughter's right 
of succession, a text ascribed to Vnlmsjmfi which states 
that she must be virtuous (r). The same text k also relied 
oil in the passages in the Viramitrodaya and the Smriti 
Chaudrika which refer to a daughter’s right, while no 
mention of the (jualifieation is contained in the correspond- 


ed Kkiwhali v. Haiti, 4 A tl. 95. 

(r) Mit«ki4»ara, ii. 2 ; hmriti (Jii&ndrika. xi. 2 ; V. May., jv, K, § 10; Vivudii 
Cbmtaniiilii, ‘*02; Ouyu Bhitgu, xi, 2, § 1, 30 ; t iramit,, yp. i 87 * 140, 

in) Bue an to #mrh ctwOm*, Perry, 0.0. 117; Ifhtin Sanuii v. Bund rubai, 
11 Horn 11. C. 249; tinmac. v, /’unu/t, *S. I). »>t JM7, 20a ; Ihronath v. iiam 
ftnrayan) 9 B. L. H. 2*4; 8. (*, 17 HuO». 310 \ t'fowdhry Chintamun v. MU 
]S<rV'lukho % 2 1. A. 204 ; S. 0. 24 >uth. 25a ; I'ratnjirun Hut Hkvu % b Bom. 
482; Punjab Custom*, Hi, 25. 37, 47- 

(t) 2 W. Mi*cN' 142; per A ’ery KoUtany v. Monneram, 13 B, L. 

R. 48 ; 8, i). 19 Sutb. 367 ; ante, §511 ; Ham noth v. Uurya, 4 Col. 550 
iu) Aditytipa v. Undraw, 4 Bom. 104; l)eo kw v 8wd;hdev t % N.*W# P, p. 
363 ; iJanya v. QhattU, 1 All. 46; followed tut h mother in hojxyadu v, 

5 Mud. 140. 

{v) 3 Dig. 186 ; Daya Bing*, xi. 2, 5 8 ; Dajr a Krama &tugraba, l 3, § 4. 
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mg passages of the Mitakshara and Mayukha (tc). This is 
the more remarkable in the case of the Mitakshara, since 
the author borrows part of the text of Vrihaspati , omitting 
the clause which requires virtue in the daughter. It may, 
therefore, well be that in the Bengal school chastity may 
be essential to a daughter's right to inherit, while it may 
be unnecessary in Western India. Further, in Bengal there 
is the authority of Ruyhunandana that the word, ‘ wife/ 
in passages relating to the rules of succession, is only illus- 
trative, and applies to females generally. This he expressly 
states to be the case as to the obligation to chastity (r). In 
considering the question in the Northern parts of India 
which are governed by the Mitakshara, it will be important 
, to ascertain what weight is to be given to the opinion of 

the Viramitrodaya, while in Southern India similar refer- 
ence will have to be made to the Smriti Chandrika. It will 
be seen in the next paragraph that the Smriti Chandrika 
appears to base its views as to the rights of daughters upon 
religious principles, which have failed to secure acceptance 
an Madras. There seems t<> be no doubt that a daughter 
will be excluded by incurable blindness or any other ground 
of disability, such as would disqualify a male (//). It must 
mly inherits to be remembered that a daughter can only inherit to her own 
ufatluM, f a tj UT Tlie daughter of the brother, the uncle, or the 
l nephew is not an heir (§ 491). If a son dies before his 
I father, leaving a daughter, and then the father dies, also 
f leaving a daughter, the inheritance will pass to. the daughter 
of the father And so, if one of two undivided brothers 
under Mitakshara law dies first, leaving a daughter, and 
afterwards the surviving brother dies childless, the estate 
will pass to his collateral relations, not to the daughter 
of the first brother (a). Of course, in Bengal the daughter 
would at once have taken the share of her deceased father. 


(tv) Viminit., p. I71>, § 3; Smriti Clnudrika, xi. 2, § 26; Mitaksliftra, ii. 1, 
§ 2 ; V. May., iv. S, § 10—12. See per Wesirnpp, C. J., 4 Bom. p. 110, eutwa. 
( x ) See iiamnatk v. l)urga } 4 Cal. p. 554. 

(*/) Hakubai v. Alanchhabai> 2 Bom. H. C. 5. 

(a) Stwranamy v. Vencn faroyen, Mad. Dec. of 1853, 157 i 2 W. MaclC 176. 
0) Soobba Moodelly ?, Auchalay, Mad. Dec, of 1854, 158. 
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The case of the father's daughter, claiming as sister, has 
already been discussed (§ 489). In Bombay, a grand- 
daughter, a brother’s daughter, and a sister’s daughter are 
held capable of inheriting, on the principle which prevails 
in Western India, that females born in the family arc gtdraja 
mpinda # (/>), They come in, however, not as daughters 
but as distant kindred. 


§ 514. The mode in which daughters inherit intrr ,vc 
depends upon the school of law whic h governs the case. 
The different principles which prevail upon this point in 
Bengal and the other provinces have* been stated already 
(5 479). Mr. W. MacNaghten states the* order of preced- 
ence in the different provinces as follows (/•). “ According 

to the doctrine of the Bengal school tin* unmarried daughter 
is first entitled to tin* succession ; if there be no maiden 
daughter, then the daughter who has, and the* daughter 
who is likely to have male issue are together entitled to the 
succession, and en failure of either of them, the ot her takes 
the heritage*. Under no circumstances can tin* daughters 
who are either barren, or widows destitute of male issue, or 
the mothers of daughters only, inherit the property (d). 


But there is a difference in the law as it obtains in Benares 
on this point ; that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters; that in 
default of indigent daughters, the wealthy daughters are 
competent to inherit ; but no preference is given to a 
daughter who has, or is likely to have male issue, over a 


(h) W.AB. 41*5—41/8. Sec ,mh-. § 488. (r) 1 W. \hu$. 22. 

H) Sw aW* 2 VV. MitcX . -VJ, U, U>, VJ, 5H ■ V. Harp. 166, 172 ; Anon, 2 M. 
Dig. 17; f{aj(‘hnhd''> V. Ml.l*huvmun*v t ZH. D..V»2U82>; tiinrde v. Pnrdhan t 
3 Suth. 176. But fine? a widow may now remarry {§ ,*>12) and have male 
It bus been held that eveu in Bengal widowhood is not pprge an absolute ground 
of exclusion. Himota v. J)nngn o, Hi Suth. 181/. A widowed daughter who, at 
the time the ancceMiou open*, ha* a son who i* dumb, hut not ahowu to be 
incurably so, may inherit. It wn* not decided whether *he would have bm» 
excluded, if it could be shown that tho defect was congenital and incurable* 
Chara Chundvr v, Kobo Sander*, 18 Cal. 827, 
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drik*. 


daughter who ia barren or a childless widow (a) , According 
to the law of Mithila, an unmarried daughter is preferred to 
one who is married ; failing her, married daughters are 
entitled to the inheritance. Bat there is no distinction made 
among the married daughters ; and one who is married, and 
ha a, or is likely to have male issue, is not preferred to one 
who is widowed or barren. Nor is there any distinction made 
between indigence and wealth.” The law of the Mitak- 
skara has been also stated in accordance with this view by 
Mr. Colebrooke and the High Courts of Bengal, Bombay and 
the North- Wesh Provinces, and by the Privy Council (/). 
I have already observed ($ 479), that the timriti Chandrika 
follows the doctrine of religious efficacy so far as to exclude 
barren (laughters, and Madras pandits have stated in 
accordance with it, that a daughter with male issue excludes 
a soilless daughter ((/). The High Court of Madras, how- 
ever, upon a full examination of all the authorities, haB 
declined to follow the Smriti Chandrika upon this point in 
preference to the Mitakshara (/()• 


Ravera! 

daughter*. 


fluoowaion of 
•event! daugh- 
ters. 


§ 51.*j. Where daughters of the same class exist, they all, 
except in Bombay, take jointly in the same manner as widows 
(§ 509) with survivorship (/). If they choose to divide the 
property for the greater convenience of enjoyment they can 
do so, but they cannot thereby create estates of severalty, 
which would be alienable or descendible in any different 
manner ( k ). If at the death of the last survivor another 
class of daughters exists, w ho have been previously exclud- 


es) Indigene* i# an absolute term, and U not limited to ca#<)i where a daughter, 
otherwise well off, has receiud no provision from her father; Dunno v. Dafbo , 
4 All. 243, As to Bombay law, aee. fhihubai v. Manchkabai , 2 Bom, H. C. 5; 
I'oli v. Narotum, 6 Born. 11.47. (A.C.J ) 183 ; Jaamabai v. Khitnji , 14 Bom. p. 12. 

{/) 2S tru. I(. L. 242; 2 Sutli, 1 7b, *uprn ; Uma lh>yi v. Qokoolanund , 5 
1. A. 46 ; It. 0.3 Cal. 587 ; A ud h Kumttri v. Chandra, 2 All. 661 ; Jamnabai v. 
Khintji, 14 Bom. p. 4. 

($0 Smriti Chnmlrika, xi. 2, § 21 ; Stra. Man. f 323; Doonmamy v, Rnmamaul, 
Mad. Dec. of 1852, 177 Bomb., Gocoolanund v. Wooma Date, 16 B. Ik K. 
405 ; g. O. 33 Hath. 340 ; afd. 5 l. A. 46 ; S C. 3 Cai. 667. 

(h) (Hmimini v, Muttammaf, 3 Mad. 266. 

(i) Daya Bbaga, li. 2. § 15, 80; V. May., iv. 8, | 10 ; Kalian m Nachiar ?. 
I>»ruam0ti Tenar, 6 Maa. H. C. 810. 

(it) F. HftcK. 86) pat' curiam, Sanyamalaihemmal v. Valayuda, 8 Mad* 
H* 0* 817 * 
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ed, they will come in as next heirs, if admissible (I). And 
although according to Bengal law a childless, or barren, 
widow oannot inherit originally, still if she has already taken 
as one of a class of sisters, that which would have been 
an original disqualification will not prevent her taking the 
whole by survivorship on the death of her co-heiresses (fa). 
Where property is impartible, the eldest daughter of all 
the sisters, or of the class which takes precedence, is the 
heir (n). 

In Bombay the text of the Mayukha (iv. 8, § 10) “ if there 
be more daughters than one they are to divide (the estate) 
and take (each a share)” has been held to support tin* view 
that daughters take not only absolute but several estates, 
which, in the absence of issue, they may dispose of during 
their lives or by will. Of course where this doctrine 
prevails there can be neither a joint holding nor survivor- 
ship (o). 

$ 516. It was at one time supposed that an exception to 
the right of any daughter (otherwise admissible) to succeed 
before a daughter's son, existed in Bengal. M r. MacNaghteu 
says : “ If one of neve* ml daughters who had, as maidens, 
succeeded to their father's property, die leaving sons, and 
sisters, or sister's sons, then, according to the law of Bengal, 
the sons alone take the share to which their mother was 
entitled, to the exclusion of the sisters, or sisters' sons” (/>). 
This exception rests on the authority of fjrikrwhnn Tarkalan * 
kara alone. In the corresponding passage* of the Daya 
Bhaga, the case of the maiden daughter is made no exception 
to the general rule, that on the death of any daughter the 
estate which was hers becomes the property of those persons, 


(?) Vfiwtut Keorr v. Burma JV>, HR. L. R. 2M5 (note) ; 8. O. 22 Rnt}». 55. 
<m) AumuUtlall v. Rnjonse Kant , 2 I. A. 113 } 8. C. 15 R. L. R. JUj ti.C, 23 
8utb. 2*4. 

(«) Kattama Sachmr I)f>ra*in/ja Temr H fi Mad. I?. C, 310. 

(o) Bulakhidas v. Kt*havlal> 6 Bom. 85. j tort, § f>70, 

(*>) 1 W. MacN.24; D. K. S. ». 8, $ 3; Bijia IVbia v Mt. V & 
R, T>. 25 (35) ; per ruriam, Dmrtut Krx#r v, Burma Tbo, MB. h. R. 245 (not*) ; 
8. C. 22 Ruth. 55 ; Kattama Nathiur v Ibrturinga Terar, 3 Mad, fl. C, 332, 


Bombay. 


Exoaption to 
ruJo. 



Takes per 
capita. 


Is full owner. 


not as heir to any daughter wkd may hire 
heir to his own grandfather, and, <*£ ponrm, cannot We|i^ 
all so long as there is a nearer heir in existence* For 
same reason, sons by different daughters all take per capita 
not per atirpm ; that is to say, if there are two daughter 
one of whom has three sons, and the other has four sons* 
on the death of the first daughter, the whole property 
passes to the second, and on her death, it passes to the 
seven sons in equal shares (/). And on the same principle, 
where the estate is impartible, it passes at the death of the 
last daughter to t lie eldest of all the grandsons then living, 
and not to the eldest son of the last daughter who held the 
estate (</). Daughter’s sons do not tako as coparceners 
with right of survivorship. Such survivorship only exists 
where the property has been taken as unobstructed herd* 
tage. It is obvious that such a coparcenary could not exist in 
the cases of sons who might all belong to families diflb* 
ing in gotra from such other, and from that of the 
maternal grandfather ( h ). It was laid down by the Beng 
pandits in one case, that if property passes to daughtei 
sons, any such sons born afterwards will also take share, 
in reduction of the shares already taken (/'). But thii 
assumes that a daughter capable of producing son stil 
alive. If so, the grandsons could not take at all. ^ 

§ 520. A daughter’s son, on whom the inheritance ht* 
once actually fallen, takes it as full owner, and thereupoi 
he becomes a new stock of descent, and on his death th 
succession passes to his heir, and not back again to the hei 


2 W, MaeN. 44, 57 ; Bamdan v. Beharee % 1 N. W. P. 200 ; Baijnathv. Makabi 
1 All. 608 ; Jamiyatram v, Bui Janina, 2 Bora. H . 0. 10, contra is now overrata 
See Laknhmebai v. Qanpat Moroba, 5 Boro. H. C. (O C. J.) 139; Sibchundt 
v. Sraamutty Treepoorah , Fulton, 98; Sant Kumar v. Deo 8rtan } 8 All. 885. 

(/) 1 W.^MacN. 24; i Stra. H. L. 189 j 8 Dig, 501 ; Ratrdnunv. Kiahmhant 
8 S. D. 100(183). 

(a) Kattama Nachiar v. Dormtinga Tetar, 6 Mad H.C.310; Ifnftii Vadufi 
nadha v. Dorasinga Tevar, 8 I. A. 99 ; S. C. 3 Mad. 290. The doctrine stati 
in the S&rasv&ti Vilasa (§ 632, 655) that property as soon a a it passes tc 
daughter vesta at once in that daughter’s son &ud in his son, cannot be m. 
maintained. 

(A) Jattoda Koer v. She o Perahad % 1" Cal. 83; Qopalattami v. Chinnamn 
7 Mad. 458. 

1%) t. Snlulrnn v. RnmAnlnl 1ST) 
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(%). Bat until iko death of the last Daughter', aoa 
I# Capable of being an heiress, he takes no interest l^" 0 
fctever. and therefore can transmit none. Therefore, if 
should die before the last of snch daughters leaving a 
inn, that son would not succeed, because he belongs to a 
Completely different family, and he would offer no oblation 
to the maternal grandfather of his own father (/) . Nor can 
i»C daughter’s daughter ever succeed, except in Hombay, BaogbUr’s 
Aether her mother has taken or not, because she confers 








&0 benefits on her maternal grandfather, and is estranged 
from his lineage (in). 


1 ** 

§ 521. Pakjbnts. — T ho line of descent from the owner preoed«noa. 
being now exhausted, the next to inherit are his parents. 

And here, for the first time, there is a variance between the 
different schools of law as to the order in which they take. 

The right of the mother as an heir was very early recognized 
0 480), but her precedence as regards the father, who was 
also stated to be an heir, was left uncertain. The Mitak- 
shara gives the preference to the mother on the ground of 
propinquity, and is followed in Mithila by the Vivada Chin* 
tamani ; and this is stated by Mr. W. MacNaghten to be 
the law of Benares and Mithila (a). The Bmrifci Chandrika 
prefers the father, upon the authority of a text of Bhrat 
Vishnu (o). The Madhaviya leaves the point undecided, 
and Varadrajah, apparently following Srikruthna , seems to 
make both inherit together (/>). ISnmbhu says that the 
point is immaterial, as whichever of the two takes will take 


M 8 Big. 494, 502 { Hamjvy v. Tmrachund, 2 M, Big. 70; Sibta v. Badri , 

$ ah m. 

(D Dag* Bbagt, xi. 2, $ 2; iv. 3, S 34; v. Ayund Ua\ t 3 8. B. 37 (50) j 
Smucul t. Aurulananda, Mad, Dec. at lfcW32, 27 ; UKarap Nath v. Oobmd Seiran, 
S Ail. 614 1 Strinamsa v. ltonduyudapani, 12 Mud. 411. See to the contrary, 
but I think erroneously, 8hvo Behai v. Orned, 0 tt. D. 301 (37«) j Bo* v. Uanput , 
Perry, 0. O. 138 The ton of a daughter’# son may take in the absence of other 
belt* as a bhaodhu. Kruhnaya v. Bichumma II Mad. 2S7. 

<m) Dty» Bhaga, xi. 2, § 2 ; F MacN. 6 ; W, A B, 4/7, 496. 

\n) Mit&ksburu, ii. 3. See Note* by Colebrooke. Vivada Chiu tamani, 203, 
294 \ 2 W. MhcN. 55, n. ; ante t § 47 1 . The Sanuvati Vika* alto follows the 
role of the Mitakshara in preference to that of the ftminti Chandrika* 
$ 566-573. 

(o) Smiriti Chaudrika, xi. 3, § 9, So also Apumrka, Sarvadbikari, 427. 
ip) Madhavba, { 36 ; Vamdrajab, 36. See 5 Big, 466, 
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Stepmother. 


for the benefit of the other (y). The Viramitrodaya, while 
giving a general preference to the doctrine of the Mitak- 
shara, reconciles it with the conflicting text of Bhrat 
Vishnu by making the precedence of father or mother 
depend on personal merit, which again he appears to test 
by pecuniary rather than by moral considerations (r). In 
Bengal it is quite settled that the father takes before the 
mother, both on the express authority of Vi&hnu, and upon 
principles of religious efficacy (#). The Mayukha takes the 
same view, and a futwah to the same effect is recorded from 
Poonah. But Messrs, West and Biihler adopt the opposite 
order on the authority of the Mitaksliara and their opinion 
has been recently confirmed by the High Court ( t ). In 
Giiaerat the father is preferred to the mother on the autho- 
rity of the Mayukha (u). 

$ 522. According to Bengal law a stepmother does not 
succeed to her stepson. This would necessarily be so upon 
the principles of Jiinuta Valaina, as she does not participate 
in the oblations offered by such stepson (r). The Mitak- 
shara does not notice the point, but the reasons given by 
Vijnanvavara for allowing the mother to inherit, viz*, her 
close relationship to her son, seem to show that he could 
only have had the natural mother in view (tc). The Bengal 
pandits have, on several occasions, asserted that the word 
rnata in the Mitaksliara includes a stepmother, and, in 
accordance with that view, it was decided that a woman in 
Orissa would inherit to her stepson (*r). These opinions, 
however, were reviewed by the Full Bench of the Bengal 
High Court in a case from Mithila, and it was decided that 

{q) Bmiriti Clmmlriku, xi. 3, § 8. (r) Viramit., pp. 185—191. 

{*) Vitflmu, xvii. § <>, T ; l>ayu Bbagn, xi. 3 ; 1). K S. i. 5 j 3 Dig. 502 — 506; 
2 W. MacN. 51 ; Hemiuta v. Goluck Vk under, 7 K. L>* 108 
it) V. May., iv. 8, § 14; W. & B. 1 10, 44S ; V. N. Mandlik, 300, 378; 
Balk rishna v. Lakxhmttn, 14 Bom. 605. 

(u) Khndabni v. ftuhJnr, 6 Bom. 541. 

O') Daya Bhaga, iii. 2, § 30 ; xi. 6, § 3 ; D. K. S, vi. §23; vii. § 3; 2 W. 
MacN t 62 j Lakhi v. Bhairab , 5 S. D. 315 (869) ; Bhyrobee v. Nubkxssen , 6 8. 
D. 53 (61) ; Alhadmoni v Gokulmoni , 8, D. of 1852, 563. 
on) Miukeliarn, ii. 3 ; acc. 1 Stra. H. L. 144; Kemerbai v. Valab t 4 Bom* $08* 
(*) 2 W. MacJS. 63; BMenpiria v. Boogwida, i S. D. 37 (49) j N&raiutc v. 
Hirkbhor, ib. 89 (52). 
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a stepmother was equally excluded by the Mitakshara and 
the Daya Bhaga. The same rule applies < ij’vrliori to higher 
ascendants, such as a grandmother (.V). In Bombay it has 
been decided that a stepmother cannot be introduced m an 
heir under the word “mother,” but that she is a more 
distant heir as the wife of a gotmja mpinda, and, therefore, 
herself a got raj a mjnnila, according to the doctrines of 
that Presidency. Her place in the line of heirs has not yet 
been settled (;■). In Madras also it has been decided that a 
stepmother cannot succeed in competition with a sapimla of 
the deceased (//). 


In Bengal it has been held tlmt the rule which incapaci- 
tates an unchaste wife from succession, applies also to a 
mother. This is based not upon any express text relating 
to mothers, but upon the authority of Ruyhunandan, who 
lays it down that the passages in the Daya Bhaga which 
refer to a wife have a general application to all female heirs. 
He expressly asserts that in the text of Knt ijayana, “ the 
wife who is chaste takes the wealth of her husband,” the 
word “wife” is illustrative (/>). On the other hand in 
Bombay and Madras it lias been decided that the condition 
as to chastity only applies to a widow, and the inclination 
of the Court of the North-West Provinces seems to be in 
the same direction (<•). It is admitted that an estate, once 
taken by a mother, will not be divested on the ground of un- 
chastity (d). Since Act XV of 18ot> (Hindu Widow Marriage) 
a mother will not lose her rights as heiress to her son, by 
reason of a second marriage previous to his death (e). 

$ 523. Brothers. — Next to parents come brothers. There 


(y) LataJottv. Mt . JJurunt, B. L. U. Sup. Vol. 67 ; 8. C. Suth. Bp. No. 178. 
t*) Kesxerbai v. Valab, 4 Bom- 188. 

(a) Kumaravelu v, Virana t 5 Mini. 29; Muttammal v. Vmgalak&hn\% s ib . 82) 
Mari v, Chinnammal y 8 Mad. 107 - 

(b) Ramnath v. Durga t 4 Cui. &50. 

(c) Adiyapa t. Ruarava, 4 Bom. 164; Kojiyadu v. Lakthmi t 8 Mad. 149; 
Zhokaa v. Sookhdeo, i N.-W. p, 368 ; (Jang mr. Gh<mUi, i AU.46 ; ant a, §618, 

(d) Bee catee in two preceding note*. 

(t) Akora ?. Berta* i, 3 B. L. B» (A. C. J.) 199; 8. C* H Both. 82 ; ante; 

1612 . 
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are texts which show that at one time their position in the 
line of heirs was unsettled, the brother being by some 
preferred to the parents, while according to others even the 
grandmother was preferred (/). From a religious point 
of view the claim of the brother would seem to preponde- 
rate over that of the father, as he offers exactly the same 
three oblations as were incumbent on the deceased, while 
the father receives one and offers two, vu. } to his own father 
and grandfather. But the principle of propinquity in this, 
as in other cases, turned the scale (</). 


Whole before 
half-blood. 


Among brothers, those of the whole blood succeed before 
those of the half-blood. The Mitakshara prefers them on 
the natural ground of closer relationship, and the Bengal 
authorities on the ground that the former offer oblations 
to the ancestors of the deceased both on the male and 
female side, while the latter offer oblations in the male 
line only. If there are no brothers of the whole blood, 
then those of the half-blood are entitled, according to the 
law of Benares and Bengal, and the Punjab, and that which 
prevails in those parts of the Bombay Presidency which 
follow the Mitakshara. The Mayukha, however, prefers 
nephews of the whole to brothers of the half-blood, and its 
authority is paramount in Guzerat, and the island of 
Bombay ( h ). 


Supposed 
exception in 

Bengal, 


§ 524. Until very lately it was supposed, that the prefer- 
ence of the whole to the half-blood in succession between 
brothers was subject to an exception in Bengal where the 
property was undivided. The point could never arise out 
of Bengal, for under Mitakshara law, where the property is 
undivided, it passes by survivorship, and not by inheritance. 


(/) Smriti C'handrikn, xi, 6, § 4 — 16, 24. 

{g) Mitakshara, ii. 4; Vivada Ckiutamani, 295; V. May., iv, 8. § 16; Baya 
Bbaga, xi. 5 ; B, K, 8. i. 7. 

(h) Mitakshara, ii. 4, § 6, 6 ; Virada Chintamani, 296; Baya Bhaga, xi. 4, 
8 9-12 ; D. K. 8. i. 7, § 1 — 8 j ViramiL, p. 193, § 2; 8 Big, 509, 528 ; NeeLkieto 
Deb v. Beerchunder , 12 M. I. A. 525; S. 0. 3 B. L. R. (P. 0.) IS; 8. 0, 12 
Suth. (P* C.) 21 ; Kriehaaji v. Pandurang , 12 Bom. H. C. 65 1 V* May., iv. 8, 
* 16 1 W. 4 B. 466, 468 j Punjab Onrtoai*, 26-29. 
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But in Bengal the share of an undivided coparcener does 
not lapse into the entire property, but passes to his own 
heirs, of whom, in the absence of nearer relations, his 
brother is one (§ 240). Jagaunatha quotes a text of Yama : 
— “Immovable undivided property shall be the heritage 
of all the brothers (be their mothers the same or different), 
but immovable property, when divided, shall on no account 
be inherited by the sons of the same father only/ 1 This 
he explains by saying, “If any immovable property of 
divided heirs, common to brothers by different mothers, 
have remained undivided, being held in coparcenary, the 
half-brothers shall have equal shares with the rest. But 
the uterine brother has the sole right to divided property, 
movable or immovable” (/). And in various cases it was 
decided that where the brothers were undivided, those of 
the half-blood were entitled to come in as heirs equally 
with those of the whole blood (k). If this distinction really 
existed, it would merely slow that the Bengal lawyers did 
not push the doctrine, that undivided brothers hold their 
shares in quasi-severalty, to its logical consequences. If 
brothers of the whole and half-blood are to succeed equally 
in a system which is governed by the principle of religious 
efficacy, it can only be? by treating the property of the 
deceased as undivided family property, which is to be dealt 
with according to the rules of partition, and not as several 
property, to bo dealt with according to the rules of inher- 
itance. Of course, on the former principle the brothers 
would all share equally, as being equally related to their 
common father (§ 432). The whole law on the point was^ 
however, subsequently examined by a Full Bench of the 
High Court of Bengal, and it was decided that no such 
distinction existed, and that brothers of the half could 
never take along with brothers of the whole blood, unless 
the former were undivided, and the latter divided (/). 


where brothers 
undivided, 


(i> 3 Di*. 517, 518. 

(it) 2 W. MacN. 66 *, Tilock v. Ram Lnekfwe , 2 8utb. 41 ; Kyln$h v. 6oort>o f 
3 Bath 48; Shibnarain t, Ram Ridhee, 9 Sutb. 87. 

( l ) Rajki*hore v, Qobind Ckundur, 1 Cal, 27 ; S C. 24 Bath, 284 ; affirmed 
Soondary v. Pirthee , 4 f. A* 147. 
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Where no preference exists on the ground of blood an 
undivided brother always takes to the exclusion of a divided 
brother, whether the former has re-united with the deceased, 
or has never severed his union (m). 

Illegitimate brothers may succeed to each other (§ 508)* 

§ 525. Nephews. — In default of all brothers, of the whole 
or half-blood, the sons of brothers, or nephews, succeed. To 
this, as I have already observed, the Mayuklm appears to 
make an exception, ft allows the* sons of a brother of the 
full blood to succeed before a half-brother, and it appears 
also to allow the sons of a brother who is dead to share 
along with surviving brothers (u). But, according to the 
Benares and Bengal schools, no nephew can succeed as long 
as there is any brother capable of taking, the rule being 
universal that, except in the case of a man’s own male issue, 
the nearer sapinda always excludes the more remote (o). 
If, however, a brother has once inherited to his brother, and 
then dies leaving sons, they will take along with the other 
brothers. Because an interest in flu* estate and actually 
vested in their own father, and that interest passes on to 
them as his heirs. But it must be remembered that the 
brother must live until the estate has actually vested in him. 
That is, lie must not only survive his own brother, but 
survive any other persons, such as the widow, daughter, 
mother, &c. } who would rake before him (/>). 

There is the same order of precedence between sons of 
brothers of whole and of half-blood, and between divided 
and re-united nephews, as prevails between brothers ( q ). 


(m) Jadubchunder v. Henodbenhamj , 1 Hyde, 214; Kexabramv. Nandkiehor, 
8 B. L. H. (A. 0. J.) 7 ; 8. C. li Sutii. 308. 

(«) V. Hay., iv. 8, § 10, 17. 

(o) Manu. ix. § 187 ; Mitakahara, ii, 4, § 7, 8 ; Smriti Chandrika, xi. 4, § 22, 
23; Uaya Bhiiga, xi. 5, § 2, 8 ; xi. 6, $ 1 ; D. £. 8. i. 8, § 1 ; Vivada CUnta- 
muni, 205 ; 3 Dig. 518 ; 1 W. MaeN. 26 ; Rooder v. 8umboo. 3 S. D. 106 (142) ; 
Jymuneev. ttamjoy, 8 8. 1). 280 (385) ; Prithee v Court of Ward*, 23 Sntb. 272. 

(p) Mitakahara, li. 4, § 0; Burliam v. Punchoo , 2 8uth. 123. 

[V Day* Bhaga, xi. 6, § 2 ; D. K. 8. i. 8; Smriti Ohandrika, xi.4, $ 26; 
Mitakahara. ii. 4, § 7, nute ; Viramit., p. 195, § 2 ; 3 Dig. 524 ; 2 \V. MacS, 72 ; 
A ylash v Qooroo , 3 Sutii. 43 ; affirmed 6 Suth. 93. 
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$ 526 , Where nephews sneceed as the issue of a brother Tb«*y uk* jwiy 

on wham the property has actually devolved, they, of oourae, f p,frl ' 

take his share, that is, they take fwr ftth'}**# with their uncles 

if any. For instance, suppose at a man's death he leaves 

two brothers, A. and B., of whom A. has two sons, and 

immediately afterwards A. dies ; then, as the estate had 

already vested in A., his sons take half, and B. takes the 

other half: but if ho left at his death two nephews by a 

deceased brother A., and three nephews by another deceased 

brother R., the five would take in equal shares, or }>< r <'(ijnta % 

because thev take directly to tin* deceased, just le daugh- 
* • 

tor's sons do, and not through flieir father* (>*), 


On the same principle, n:., that nephews take no interest 
by birth, but merely from the fact of their being the nearest 
heirs at the time tin* inheritance tails in, it follows that a 
nephew can only take, if he is alive when the succession 
opens. A nephew subsequently born will neither take a 
share with nephews who have already succeeded, nor will 
the inheritance taken 1 > v others, to whom he would have 

•l 

been preferred if then alive, 1 m* taken from them for his 
benefit. But if on any subsequent descent In* should hap- 
pen to be tin* nearest heir, it will be no impediment to his 
succession that lie was born after tin* death of the uncle to 
whose property In* lavs claim Of course, tin* adopted 

son of a brother succeeds exactly as he would have done it 

* 

he had been the natural-born son of that brother (/). 


Nephew ha* 
not a vetted 
internet-. 


§ 527. The brother's grandson, or grandnephew, is not Grandnephew, 
mentioned by the Mitnkshnra, unless he may be included 
in the term brother's sons, lit* is, however, expressly men- 
tioned by the Bengal text books as coming next to the 
nephew, and is evidently entitled as a sapindu, since he 


(r) t W. Ms»c S 2 7 ; l Stm. H. I* 145 ; Mitakuham, ii 4, § 7, note ; tirojo v. 
Qonrrty 15 sufh 70; Gttunm v. Kijhinh, 0 Sutli. 03 ; Htojo v. Streennth Hose, 9 

fHdhmnwokhi v. Krham 8 #v. 182 ; Banymnatwb v ./ U'tvtxiumba, 


<Uo 0AU 

m 2 W. MacS 74. 
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offers an oblation to the father of the deceased owner (fib 

On the same principle the brother's gTeat-grandson is 

excluded as a sapinda, though he comes in later as a 

sakulva. The same distinction as to whole and half-blood 
»/ 

prevails as in the ease of brothers *r). Of course, he can- 
not succeed so long ns anv nephew is alive, except by special 
custom fir). 


Bald to h* 
excluded t»y 

Benare* law. 


Grandnephew. 


Mr. W. MacXagliten states that the brother's grandson 

is excluded by the authorities of the Benares and Mithila 

* 

school But he is included by Ynmdmjnh, and perhaps 

by the Mmlhaviya, and it has been decided by the Bengal 
High Court that under the Mitakshara system he is an heir, 
though it was not decided, and was not necessary to decide, 
whether he came in next after nephews !//). If lie succeeds 
as one of tin' brother's sons, in the wide meaning usually 
given to that term, li is place would be next after the 
nephew. That this is his place has been held to be the law 
in a case from Mithila U' . And in Western India the 
grandnephew has been decided to bo an heir, though his 
position is not exactly defined (uC In Madras it has been 
held upon a very full discussion of tie* authorities, that the 
word 4 sous' in Mitakshara, ii. 4, § 7 and ii. o, ], does not 
include grandsons, and that the son of tlu* paternal uncle 
succeeds before a brother's grandson (M. 


Father# line. § 528. On referring to the tables given at § 463 and 

§ 464 it will be seen that, in the first place, the descendants 
of the owner himself, down to and including his great- 
grandson and his daughter's son, have been exhausted. 


(«,) See Paramrn v. Jbinmmtjrt. 2 Mad. 2U2. 

(*) D tty n Bh&tni, xi. 0, § 6, 7 ; 1). K. S. i. 9. 3 Dig. 525 ; I)t <) umh#r Roy 
v. Moti Lai, 9 Cal. 563. 

(ua 2 \\\ MitoN. C7. In the Punjab, nephew# and grandnephew* succeed 
togerher. Punjab Custom#, 12. 

(a) I W. MacN. 38, aer. Smriti Chamlrika, xi. 5. 

(y) Va rad rajah, 36 ; Mad hi. viva, § 40; Kureem v. Oodu»g % 6 Snth, 158; 
(hrhya Koattr v. Rtijoo Sye, 14 Sufh. 208. 

(:) Sumbhoodutt v. JheUe, 8, D. of 1855, 382, ami so Varadrsjah, 36. 

(«) W. A B. 480. 

(b) Suraya Jthukta v. Lakahminaranamnw. 5 Mad. 291. 
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The line then ascended a step higher, ni, to his parents, 
ami then descended, exhausting all the male descendants 
of the father who are also sapindas of the owner. Now, 
the sister and sister’s son of the owner, are merely the 
daughter and daughter’s son of the owner’s father. Simi- 
larly, his niece and his sou an* the daughter and daughter’s 
sou of his brother. His female first cousin and her son 
are the daughter and daughter's son of his uncle. His 
aunt and her son are the daughter and daughters son 
of his grandfather. All tlu>e sons, it> will be seen, are 
the sfijttudu* of the owner ; but they are not <jnf raja 
as. Therefore, upon the principles of all the schools 
which arc not based upon the l)a\a Bliaga, none of them 
can succeed until all the sa^iudfr s saknlyas, and *cma- 
tiodaka s in an unbroken male lint* have been exhausted. 
We shall, therefore, tirst examine the order of descent as 
laid down by the Benares and Mithila schools, which in 

v r r 

this, as in most other respect are identical, and point out 
the different order of devolution adopted in Bengal and 
Western India. 



$ f>2fh (JltANOFATHLKs’ AM' ( i liK.M -( i KANUKATIl MS* LlNK. — 

On the exhaustion of the male descendants in the line of 
the owner’s father, a similar course is adopted with regard to 
the line of his grandfather and great-grandfather. In each 
case, according to the Mitakshara, tin* grandmother and 
great-grandmother take before the grandfather and great- 
grandfather. Then come their issue to the third degree 
inclusive. That is to sav, m> far as the issue of each ancestor 
are his xajdndaH, they are also the xajunda# of the owner, 
with whom they are connected through that ancestor (r). 
In these more distant relationships there is no preference 
of whole-blood over half-blood, in cases governed by the 
Mitakshara and May ukha. Priority on this ground is limited 


(i*/ MitaWh.im, ii. 5. § 1“ 6; Mstdhama, § 41, only indudop eons and grand* 
*ooi, but tbt*re c*tiii be no .rotsuii tor vichtoing il»e great~grtuidsoti. Hi# title 
warn* (tinned, Hoi it id v. Mohe»h f 16 li. L. K. ; S. 0. 23 6utb, 117 ; W. AB. 
4HI ; Maiivdu v. huUatn, 1 b. li. 67 {H '~) ; V. liarp., 224, and txxs kutcheputty 
y. Hejunder, 2 M. I. A. 157 » W. A B 118; V. N. aUndlik, 861, 878. 
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to the cme* of brothers and their issue ( d ). It would 
probably be different in Bengal. The author of the Smriti 
Chandriku gives a completely different line of descent. He 
makes each line of descent end with the grandson ; he 
makes the son and grandson in each line take before the 
father, and then brings in the father of one series as the 
son in the next ascending series (♦*). This arrangement 
however, seems not to have been followed by any other 
author. 


$ odd, Saku.yas am' Samanoi»akas. — The above order, as 
will be seen, exhausts all the (jutraja xnyindfu* of the nearer 
class. Then follow the sukniyus , <>r persons connected by 
divided oblations, and tin* xnmnnodakt 7*, or kindred con- 
nected bv libation^ of water. The former extend to three 
degrees, both in ascent and descent, beyond t ho sapindas, 
and the latter to seven degrees beyond the sakulvas or even 
further, so long as the pedigree* can be traced (/). Little 
is to be found a* to the order in which tliev succeed. 
The Bengal writers make those in the descending line take 
first, and then tho.se in tin.* successive ascending lines with 
their descendants q/\ This arrangement follows the ana- 
logy of succession among sapindas, where those who offer 
oblations take first, and then those who participate in 
them [h . In the table of succession given by Prosonno 
I'uomar Tagore in his translation of tin* Vivada Chintamani 
no mention is made of any descendants beyond the three 
generations below the owner. He makes the mkulya 
ascendants follow in regular order after the last of the 
collateral JSapindax, and after them the mmanodaka ascend- 
ants. Clearly, however, tin* xak alyas and mmanodaka# in 
the descending line are entitled equally with the ascend- 
ants, if not in priority to them. The Mitakshara gives no 


(ri ) Samut v. Anmi, G Bom. 394. (tv Smriti Cbamlrika, xi. 5, § 8 — 12. 

(/} Mituksliuia. ii 6, $ G ; V. Muy.,iv,S; Uai iVrAore v. Ambit ram, 10 Bom. 
’JT’ 1 * 

( 7 ) I W. MauN. 30 ; D«ya Bbwgu, xi. 0, § 22, note; Keca pit uUtion, at $ 86 t 
uote ; V. Dutp , 306; Sa m vadhikari, 826. 

( h ) Tliw is aiao i be orUer of succession iu tbe iwt of beirs compiled bf Kam a 
Kao, wbieb will be found in Cunningham ’§ Digeat. 
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instances of succession for either mkulyas or m»i(i nod aim*. 

After it has exhausted the near snpindas it merely says, <f In 
this manner must he understood t he succession of kindred 
belonging to the same general family and eonneetod by 
funeral obations,” {mmuiuujvtra mpim(a) b«\, wikulya#. 

** If there be none such, the succession devolves on kindred 
connected by libations of water/ 1 /.#*., mmanoiiakmt (i). 

But Subodhini in his commentary earries on the enitmera- 

«► 

tion two steps further, on the same principle a> Prosonuo 
Coomar Tagore, making the mkulyn* in the useending line 
and their issue follow next after the collateral sapindas. 

Messrs. West and Bidder suggest two arrangements : either 
that the fourth, fifth, and sixth, in the owner's own line 
should take first ; next tin* remoter descendants in the lines 
of the father, grandfather, Ac., successively, and ho on ; 
or that those in the different lines should take jointly in 
the order of nearness, instead of one line excluding the 
other (A*). I am not aware of any ease in which a conflict 
between heirs in the ascending and descending lines has 
arisen. It is obvious that a ease could very seldom arise in 
which remote relations in the ascending and in the descend- 
ing lines would be simultaneously in existence. The tjues- 
tion of priority is therefore practically unimportant. 

$ odl. Bandhi s, —After all the umnoilftkax are exhaust- Who mv unth 
od, the ho n dim# succeed according to lien a res and M ithiladaw ,u * k“»dbu#. 
(§ 471). 1 h ave already discussed the meaning of this 

term, and pointed out that none of tin* ('numerations of 
handhn # in the law-book* are to be considered exhaus- 
tive (/). In the tables annexed to § 404, 4d5, will be found 
references to the decisions which have affirmed the light 
as handhn# of the various persons there named. 

Among those handho* who are omitted by the Mitak- si»ter r * 
shara, the sister’s son has had the severest struggle for 


(i) Mitakuhara, ii. 5, § 5, G, note, 

\k) W. & B. H4, 124. be* futwmb, Utnroot v, Kulyumtw, I Bor. 232 322, 
(£) ante, { 461 — 466, 
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existence, having even run the gauntlet of an adverse deci- 
sion of the Privy Council. His right has always been 
recognized under Bengal law, as he is expressly named 
by the Daya Bhaga (m). But in the provinces governed 
by the Mitakshara (not including Western India) it was 
'» supposed that he had no claim, and this view was put 
forward almost unanimously by text writers, pandits, and 
Judges (//•). The case came on for the decision of the 
Privy Council in an appeal from the North-West Provinces, 
which are governed by the Benares law. There, a sister’s 
son sued to set aside an adoption made by the widow of 
his deceased uncle. The objection was taken that be was 
not in tin* line of heirs at all, and as such had no interest, 
vested or contingent, which would entitle him to maintain 
the suit. Of course, this was the strongest possible form 
| in which the question of his right could arise. Jt was not a 
question of precedence, but of absolute exclusion. It went 
the full length of saying, that if there were no other heir in 
existence, the estate would escheat rather than pass to him. 
Vet the doctrine of the inability of the sisters son to inherit 
was accepted by the Judicial Committee to this full extent, 
and the suit was dismissed on the preliminary objection that 
he had no interest whatever in the subject-matter (o). In 
ordinary eases such a decision would have set the matter at 
rest for ever. But the case itself was rather an extraordinary 
one. The plaintiff’s counsel chose to make an express ad- 
mission that Ids client eould not inherit as a bandhu, not 
< being mentioned a> such in the Mitakshara. He asserted 
I that he was really a (jot raja sapinda. This claim he rested, 
partly on the authority of the Mayukha, and partly on the 
views of Balamhhatta and Nanda Pandita , who consider 


/ 


0») Duya Bliaga, xi. 6, § 8. He hasutau been recognized as an heir in Liihore. 
Punjab Customs, 2:2, 

0*j 1 Stra. H. L. 147 ; Stra. Man. j 2 W. MacN. 8a, 87, 88; cou(/'u t 2 
W. M«cN. 91 ; Riijchunder v. Uoculchund , I S 1). 45 (56;; Jvwahir v. Mt. 
kailuxsnO) 1 Suih. 74 ; 0 m nan v. Srikn nt Aeogi, 8ev. 460 ; JSngalinga v. Vaidu 
Omm, MhU. Dee. of I860, 246, where the pandits differed from the Judges; 
Knlhnnmal v. A'uj>jra, i Mud. H. C. 85; Moonen v. Dhurma . N. W. p, 1866, 
cited Thakooruin v. Mohun, 11 M. J. A. 80S. 

(o) Thakoorain v, Mohun , Ull.LA, 886, 
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that where the word brother** occurs in the Mitakshara it 
should be interpreted as including sisters (//). Consequently, 
sisters’ sons would inherit along with, or immediately after 
brothers 1 sons. The Judicial Committee had no difficulty 
in setting aside the whole of this argument, and as the place 
which he really occupied as a Luudlnt had been disclaimed 
for him by his counsel, it followed that no lams standi was 
left to him at all. 


This deei sion was pronounced in 1 SOT, and in 1M0S another 
case arose under Mitakshara law, in which also a person 
not specifically named claimed as a handhit. The relation 
here was a maternal uncle. The High Court of Bengal 
held tliat the Crown would take by escheat in preferenee to 
him. Tin* Judicial ( ommittee held that the enumeration of 


Bister's ton 
iwoifninni a* 

heir * 


cognates in the M itakshara was not exhaustive, and admitted 
his claim Uj\. In this case, it will be observed, tin 4 uncle 
took as heir to Ins sister’s son, which is exactly the converse 
of the former ease, where the sister’s son claimed as heir to 
liis maternal uncle. But if the unde is tin* handhit of his 
sister’s son, this makes it at least probable* that tin* sister's 
son is the handhn of his uncle. The decision in Thakoarain 
v. Mohiui was apparently not referred to by the Judicial 
Committee, and they cited with approbation a later decision 
of the Bengal High Court, in which tin* same view had been 
taken as that enunciated by themselves, and the right of a 
sister’s son had been admitted in consequence (r , as show- 
ing that the point was still open in India. 


§ 5*T2. In this state of the authorities, the case of a sister's 
son came before the Full Bench of the High Court of Bengal, 
upon a reference* to them made in regard to the case quoted 
by the Judicial Committee. His right was affirmed in a 


by Fall Bench 
of Bengal ; 


(jo) Mit4k«h«r», ii. 4, 5 1, nno» ; anfe, $ 489. 

\q) Oridhan v. Government of Bengal, 12 M. 1. A. 418; ft. C. 1 B, L, R, 
(P. C.)4t; ft. C. lOSuth. <l\C0 82. 

(r) Amrxta x. Laktnnarayan. This i* the case next cited, where the decision 
to which the Judicial Committee had referred, was confirmed on a reference 
made to the Full Bench, 
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most elaborate judgment delivered by Mr, Justice Mitter, 
and assented to by the other Judges. The judgment was 
written before the decision of the Privy Council in Gridhari 
v, Government of Bengal had reached India, but proceeded 
on exactly the same grounds. Ho showed that the specific 
enumeration oihandhiiMin theMitakshara was not exhaustive 
but illustrative only, and that the sister* s son not only came 
within the definition of a handhu as laid down by Vijnans*- 
vara, but was actually nearer than anv of those who were 

f * 

expressly mimed. The adverse decision of the Privy Council 
on the Appeal from the NWth-AVest Provinces was disposed 
, of, by the remark that it had really proceeded upon a mere 
admission of counsel which could imt be binding in any 
other cast* (*). This decision was again followed by the 
High ( 'on rt of M adras as settling tin* law in that Presi- 
dency (/). 


$ 533. It is a very remarkable thing, that in 1871 the 
very same question as to tin* right of a sister’s son was again 
raised before tin* Judicial Committee in an appeal from the 
North-West lb •ovinees, and tin* very same argument was 
addressed to them on hL behalf as that which they had 
already set aside in ]X(>7. it was not necessary to decide 
the point, as it had not been taken in the Indian Courts, 
and the facts as to the relationship were not admitted. 
But their Lordships treated the claim as wholly an open 
question, though they seem to think that the balance of 
authority was against- its validity (u). No reference was 
made to their own decisions in 18t>7 and 1808, nor does 


(*) .tmnfn v, Lakhinaraijan, 2 B. T<. K ( F BO 28 ; $. C. 10 Suth.^F. B.176. 
(ti ('hrlikant v. ^nranmii. 8 Mud. H (\ 278 ; Srinivasa v. fongaHarr.i, 2 
Mad. $01. His light luii* always been recognized in Western India, W. & B. 
49$, hut the son of the s*t op-sinter is said not to take where there is » non of a 
full slater, ib 495. Thi* would naturally he so on principles of consanguinity. 
In Bengal, where religious efficacy is considered, eons of (listers of whole and 
half-blood take together, each being of equal merit. 2 W. MncS. 86 ; 0. K. 8k 
i. 10, § l ; Hholanath v. Hukha! I'ktas, II Cal. 69. The Madras Hijfh Court 
places the Bister’s sou before the sister. Lalshmanumnuihi. Tirurimgada t 5 
Mnd. 241. 

(u) Aooer GoMab v. ftuo Kn run, 14 M I. A, 176,195; S. C. til B. L R. 
(P. C.) 1. 
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their attention appear to have been called to the Full Bench 
ruling on the point in Bengal. 

On the whole, however, it may probably be considered 
that the rights of the sister’s son, and of all others similarly 
situated, are now settled beyond dispute. 


§ 534. The right of the granduncle’s daughter’s son has 
also been discussed in Madras, and derided against (r). 
But this decision rested upon the supposition, that as lie was 
not named bv the Mitakshara, In* was excluded. The Court 
admitted that on general principles he would inherit, but 
pointed out that he stood on exactly the same footing as the 
sister’s son, who at the date of the decision was supposed 
not to be in the line of heirs. As the right of the latter 


OmTidtinet*'* 
daughter's son. 


is now established, the reasoning put forward by tin* Judges 
for shutting out t lie son of the granduncle’s daughter, would 
apply directly in favour of letting him in. 


§ 535. The order of succession among hawlIiH# under 

Mitakshara law is very obscure. Nothing is to be found upon 

the subject either among text-writers or in precedents, and 

the principle upon which any cast* is to be derided is far 

from clear (//’). If the text of the Mitakshara. in which the 4 

kandhuj* are enumerated is to le* taken as indicating the 

order of succession, if will be seen that proximity, and not 

religious efficacy, is the ground of preference ; flu 1 first of 

the three classes contains the man’s own first cousins, the 
* 

second contains his father’s first cousins, and the third con- 
tains his mother’s first cousins (§ 472). This is corroborated 
by the next verse (.r), where the author says,. u By reason 
of near affinity, the cognate kindred of the deceased are his 
successors in the first instance, on failure of them tin* father's 
cognate kindred, or if there be none, the mother's cognate 
kindred. This must be understood to be the order of huc- 


Pjwpdonc* wit* 
on ultimty under 
the Mitukshnro. 


(t) Kitten t. Jamlla t 8 Mad. H. C. 846. 

(w) A rt*ry elaborate ami ing#»iii*»»j* discussion on the suhj<*et will be fnimd in 
Mr. Rajkamar Harvadhikari’a Lectures, pp. f>#7 -785. 

(#) Mitakshara, ii. 6, § 2. 


LJ * 
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cession here intended.” This is the view taken by the 

a 

author of the Viramitrodaya. It has also been adopted by 
the Courts of Bengal and Bombay as the principle upon 
which they have preferred the sister’s son to the aunPs son, 
and the maternal uncle to the son of the maternal aunt ( y )♦ 
Tti the accompanying table the letter M. affixed to any 
relation shows that he is expressly named in the Mitakshara 
as a handhn , and the Roman numeral following shows the 
order in which lie is named. From this it will be seen that 
the order followed is strictly that of propinquity, but that 
as regards two sets of persons, equally near, those on the 
father’s side always take precedence of those on the 
mother’s side*, and those on flu 1 paternal grandfather’s side 
precede those on the paternal grandnn >tlier’s side. This 
preference of the father’s kindred to that of the mother is 
in accordance with the general preference of the male line 
to the female, (§ 471), It has already been stated that 
the enumeration of hmulhus in the Mitakshara is illustra- 
tive not exhaustive, ($ 400). Jn fact the object of the 
author seems to have been to name only the most unlikely 
heirs. For instance, lie does not mention any in the de- 

3 v 

scending line, nor the* sister’s son, who are nearer than any 
of the enumerated relations, lie mentions the uncle’s son, 
but not the uncle who is nearer than him. He mentions 
two in the mother’s maternal line (viii. and ix.), and only 
three (ii., i i i . , vii.) in the more numerous body of the 
mother’s paternal line. It will be observed that in each 
case where an aunt’s and an uncle’s son stand on the same 
line, the aunt’s son is named first. This seems to violate 
the ordinary rule by which male descent ranks before 
female. Probably the order of enumeration is not intended 
to convey any right of precedence. The annexed table 
contains in one view all the bandhus esparto paternd am 
matt'rnd already referred to. Those under the lines A. am 
B. contained in a circle are named in the Mitakshara bu 


(y) Yirsmit., p. 200, § 5; Gunesh 


v. A r iifcrtwiw?, 22 Sutli. 264; Mohandas 
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San of a niece. 


Postponed to 
distant agnate. 


who present offerings to paternal ancestors are preferred to 
those who present them to maternal ancestors, then the 
whole course of descent is logical and consistent. 

§ 587. This question arose in Bengal under the following 
circumstances. In 1804 the High Court had held that the 
son of a brother’s daughter was not an heir at all, and that 
the passage in the Daya-krama-sangraha which stated that 
he was an heir was an interpolation (/). In 1870 this 
decision was reversed by the Full Bench, in an elaborate 
judgment by Air. Justice Mitter . His judgment was based 
entirely upon general considerations as to the nature of the 
relationship of bandhna , and the grounds upon which they 
were entitled. The decision did not refer to, still less affirm 
the genuineness of the disputed text of the Daya-krama- 
sangraha (</). No question was then raised as to the posi- 
tion which sucli a bahdhu would take in the line of heirs. 
Finally, this last question arose in 1874. The relationship 
of the conflicting parties is shown in the annexed pedigree. 

Grandfather. 


tal her. 

I 

.... J 

< tWNEK 


I 

grit ndtu tlier's sou. 

1 

grandfather’# grandson. 


grandfather** great-grandson, 
Defendant. 


brother. 

! 

’brother’# daughter. 

1 

brother’# daughter # son, 

Plaintiff. 

The plaintiff was son of the owner’s niece. The defendants 
were what we should call first cousins once removed, in the 
male line. Both the Lower Courts decided in favour of 
the plaintiff. It is evident that he offered oblations to the 
owner’s father, while the defendant only offered to the 


(/) Gobindo v. Woomenh, Ruth. Sp. referring to D. K. S. i. 10, 5 2. 

(,}) Guru v. Anand, 5 B. L. K. 15; S. C. 13 Sutb, (F. B.) 4Q. It may be 
observed that the deciaion in the orer-ruled case had been obtained by the 
argument of Mr. Justice Mitter himself when at the bar. This may account 
for the fact that no notice was taken of the D. K. 8. in the over-ruling 
judgment. 
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grandfather. On appeal, however, this decision was revers- 
ed, The Court admitted the plaintiff's right as a baitdhu, 
but held that he must come in after the defendant, on the 
ground that they who offer to maternal ancestors, are inferior 
in religious efficacy to those who offer a lesser number of 
cakes to paternal ancestors. The text of the Daya-krama- 
sangraha, which makes him succeed after the son of the 
father's daughter, and before the grandfather, was treated, 
on the authority of the case in 18b t, as being of too doubtful 
authenticity to weigh against the infringement- of first 
principles which it was supposed to contain (/>). 


§ 538. It may be remarked upon this decision, that if § 2 
of the Daya-krama-sangraha, eh. i., § 10, is to be rejected 
as spurious, $ 9 and 13 must go with it, for all three lay 
down exactly the same rule, and rest upon the same prin- 
ciple. If this principle* is erroneous, it is difficult to see 
how the Daya Blmga (xi. <>, ^ S — 12) can be maintained, 
for it places the daughter’s sou of the branches above the 
owner, before the males of tin* next higher branch. The 
Court deals with this by saying, that the special reason 
given by Jimnta Vahmta for that arrangement does not 
apply to the others, 'flu* special reason is, that u his 
father's or grandfather's daughter’s son, like his own 
daughter's son, transports his manrs over the abyss by 
offering oblations of which he may partake.” Hut tins 
brother's daughter’s son offers oblations of exactly the 
same character. The only remaining supposition is, that 
the daughter’s sons of the direct lineal ancestors have an 
efficacy of a different character from that possessed by the 
daughter’s sons of the collateral branches. If so the Daya- 
krama-sungralia would be wrong, the Daya Bhaga ami the 
High Court of Bengal right. The arrangement would then 
be, that the daughter’s sons of collaterals should come in 
one after the other, at the end of the nearer sapindas, and 
before the sakulyas. 


(h) Oobind v. Mohexh 15 B. L. 11. 35* C. 23 butli. 117 j foUowtd in 

(InA/iurhuvn* n njuBP. 4 Ciu. 411. 


Decision dis* 
ontMfed. 



OttD** or StfOOKSfttON 


[Out#, tfitl. 


§ 589. The principle of the above decision was carried 
out in a later case, to the extent of preferring a male, who 
was not a sapinda at all, to an m^oubfeed bandhii (i). The 
last male holder of the property in dispute, named Bharut, 
was the third son of the common ancestor. He was suc- 
ceeded by his daughter, on whose death the conflict arose 
between plaintiff and defendant. Their relationship to 
him appears in the accompanying pedigree. It was admit- 
ted that defendant was only a sakulya. On the other hand, 

Ancestor 

I 

i 


i — 
t 

son. I 

I 

grandson. 

I 

grnat-grandson, 

Kaxhee Nath. 

I 

great-great -grandson, 
Defendant. 


I < 

son. 2 Own kr, Bhurut. 5 

I I 

grandson. granddaughter 

| (lust holder) 

great-granddaughter, Bejoye Dibia. 

«Toy Doorgn. 

i 

groat-great-grandson, 

Plaintiff. 


the plaintiff offered cakes to his three maternal ancestors, 
one of whom was the common ancestor. (_>f course, the 
question would have been exactly the same if the last 
holder had been the ancestor himself. It certainly does 
seem anomalous, that where two claimants are equally dis- 
tant, a case can arise, in which the one who claims through 
a female is actually preferred to one who claims through 
an unbroken line of males. Under Mitakshara law, of 
course, no such preference could ever be asserted. Yet, 
upon the ground of religious efficacy, it seems clear that oil 
Bengal principles the plaintiff had a superiority over the 
defendant, unless it can be laid down, that a divided obla- 
tion offered to ‘ the father of the deceased owner by A. 
must be more meritorious than an undivided oblation offered 
to him by B., wherever such father is the paternal ancestor 
of A. and only the maternal ancestor of B/ The ground 
upon which the Court proceeded was as follows : “ It is 
quite clear that going back a generation to the time when 


(4) Kaskee Mohun v. Rai Oobind . 24 Snth. 229. 



Hrt* Hi.} 


AMONG BANDRD8. 


678 


K&ehee Natk represented one generation and Joy Doorga 
the other, Kaahee Nath was the preferential heir. He 
alone could have perforinjjjd the parhana * hmdh t and not 
Joy Doorga. Consequently, it seems to us that the non of 
K&ahee Nath would have tv necessarily preferential right 
over, and would exclude the son of Joy Doorga.” 


In former editions the soundness of this decision was 
questioned. It has now been expressly over-ruled by a 
Full Bench of the Bengal High Court (A*). In t lie later case 
the contest was between the brother's daughter's son of the 
deceased, and the gmit.-great -great-grandson of the great- 
great-great-grandfather. The exact form of tin* pedigree is 
not given, but the following diagram appears to represent it. 


Contrary rule 
now laid down. 


Nuii(iki.<ln>iv. 

I 

RuniHtinke*'. 

i 

Ram jjro*JHl. 

Digumber Roy, 
Defendant . 


JUniRullntili 

I 

Himoa.Hu i" . 

i 

i 1 

ihindet Roy. 

i 

ItuinHuuker. 

i 

r~ 

Anund. liydoimtli, 

| Own Kit. 

daughter. 

I 

Motilul, 

riiiintifT. 


The High Court decided in favour of the plaintiff upon 
the broad principle that he was a sapinda of the deceased, 
as he offered undivided oblations to Ids own three maternal 
ancestors, two of whom were the paternal ancestors of the 
owner, in which therefore the latter participated. On the 
other hand the defendant offered only divided oblations to 

Bisse.ssur and Kainbullubh, who were also the ancestors of 
the owner. The competition therefore was between a 

cognate who was a mpinda , and an agnate who was a 
mkulya. According to the Daya Bhaga (xv. 6, § 20, 21} 
it did not admit of any doubt that a mpinda though a 
cognate was a preferable heir to a mkulya agnate. 


(k) Diaumber Hoy t. Moti Lai , 9 Cal. 563, 564. Bee also Deyanath v. Muthaor , 
6 8. D. 27 t SO;, where the arm of the maternal aunt wu held entitled in prefer- 
ence to any lineal descendant from a common ancestor beyond the third degree. 
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§ 540. Jimuta Vdhana hardly notices the bandhus exparte 
matemd , merely alluding to them as “the maternal uncle 
and the rest/ 1 who come in “ on failure of any lineal descend- 
ant of the paternal great-grandfather, down to the daugh- 
ter's son.” He seems to attempt to reconcile his order 
of succession with that of Yajnavalkya , by assuming that 
the term bandhu , as used by the latter, only referred to those 
on the mother's side (I). Srikrishna, however, sets out 
their order very fully, adopting the same principle as he 
had done in regard to the other sapindas. He gives the 
property first to the mother’s father, and his issue, that is 
the maternal uncle, his son, and grandson, then to the 
daughter's son of the mother's father, then to the line of 
the mother's grandfather, and great-grandfather, in similar 
manner, and, on failure of all these, to the sakulya * and 
mmanodakas (in). These, as already stated, take first in 
the descending line, and then in the ascending (u). 

§ 541 . Bombay Law. — The distinctive feature of the law 
which prevails in Western India, is the laxity with which it 
admits females to the succession. The doctrine of Baud'" 
hayana , which assents the general incapacity of women for 
inheritance, and its corollary, that women can only inherit 
under a special text, appears never to have been accepted 
by the Western lawyers. They take the word s aphid a, in 
the widest sense, as importing mere affinity, and without the 
limitation of the Mitakshara, that female sapindas can only 
inherit when they are also <j at ra jas, that is, persons who 
continue in the family to which they claim as heirs (o). The 
most prominent instance of this doctrine is the introduction 
of the sister into the line of succession. She is brought 
in by the Mayukha after the paternal grandmother, and 
before the paternal grandfather, under that serviceable text 
of Manu t “To the nearest sapinda (male or female) after 
him in the third degree the inheritance next belongs” ( p ). 


(() Dayn Rhacn, si fi, § IS — 14. (ml D. K. 8. i. 10, § 14'— 21. 

(n) Days Bhaga, si. fi, § 22; D. K. 8 i. 10, 23—25 

(o) W. A B. 125—152. (p) Mann. is. S 187. 
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Nilakantha applies this text, by saying, u In case of the 
uoa»exist6nce of that (the paternal grandmother) the sister 
(texts) according to the dictum of Mamt, * that whoever 
is the nearest mpinda his should be the property’; and 
according to the text of Vrihaxpati , that where there are 
many jnati, mhilyas, and handhavas , among them whoever 
is the nearest, he should take the property of the childless; 
she the sister also being born in the brother’s gotra, and so 
there being no difference of gotra jatva (the state of being 
bom in the gotra). Hut (says an objector) there is no sagot- 
rata (state of being in the same gotra). True, but neither 
is that stated here as a reason for taking property” (</}. 

And not only full sisters, but stepsisters, inherit (r). 

Another instance is the rule which allows widows of persona Widow*, 
who would have been heirs to inherit after their husbands. 

The other schools of law never allow a widow, as such, to 
inherit to any one but her own husband. In Bombay the 
widows of got raja sapindas st and in the same place as their 
husbands, if living, would respectively have occupied, 
subject to the right of any person whose place is specially 
fixed as a sister, mother or the like (s ) . The stepmother 
heads the list of non-speeified female heirs, and takes place 
lifter the paternal grandmother, and before the widow of 
the half-brother (/). So, daughters of descendants and daughter*, 
collaterals within six degrees inherit ; for instance, both a 
brother’s daughter, and a sister's daughter (u). Also 
‘descendants of a person’s own daughters, and of those 
persons expressly mentioned within four degrees of such 
persons respectively, c, g. } a granddaughter’s grandson, but 
aot the great-grandson, since sapinda relationship through 
Females is restricted to four degrees” (/•). I can offer no 


(<}) V. May, iv. 8, § IS* ; translated iu LuHubhni v. Mankurarbai, 2 Born. 
121 ; ante, $ 490. 

(r) W. A B. 4440 ; Ketterbai v. Vulab, 4 Bom, 188. 

f«» W. A B. IS1, 481 ; Lttkfihmthai v. Jay ram, 6 B<*m H. C, (A. C. J.) 152; 
Lallubhai v. Mankurarbai, 2 Born. 888; ttjfd . Lullotibhoy v 7 I. A. 

212 ; H. O. 5 Bom. 1 10; ww per curiam , 4 B«»ni. p 209; Vithalda h v. Jetnbhat, 
4 Bom. 219; Nahalchnnd v. tiemchand , 9 Bom. 81. 

(0 Rutrhmabai v. Tukharam , H Bom, 47. 

{u) W A B. 157, 496-498. it) W, A B. 187- 
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opinion whatever as to the order in which such persons take. 
Messrs. West and Biihler suggest that they would come in 
after the nine haudhus who are expressly named in the 
Mitakshara, on the principle stated by the Mayukha, that 
incidental persons are placed last, and that, as between 
each other, nearness of kin to the deceased is the only 
guide (tt). 

Tables of descent, professing to give all possible heirs in 
the order of succession, for the different provinces, will be 
found in the works referred to below (t). I have not 
attempted to compile any such list. I doubt the possibility of 
preparing one that should be at once exhaustive and accu- 
rate. It would certainly be beyond my powers. Wherever 
a conflict arises between any two specific claimants, I 
believe that the principles already stated, will, in general, 
be sufficient to decide their priority. 


§ 542. Before passing from this part of the subject, it may 
be well to refer to the rare case of succession after a reunion. 
Mann, after speaking of a second partition after a reunion, 
says, “ Should the eldest or youngest of several brothers be 
deprived of his share (by a civil death on his entrance into 
the fourth order), or should any one of them die, his (vested 
interest in a) share shall not wholly be lost. But (if he 
leave neither son nor wife, nor daughter, nor father, nor 
mother), his uterine brothers and sisters, and such brothers 
as were reunited after a separation, shall assemble, and 
divide his share equally ” (y). Now it will be remembered 
that Maun requires a share to be given to a sister on a 
partition (§ 436), but nowhere refers to her as an heir. It 
is probable, therefore, that this text refers to a case where 


(w) W. & B. 491 ; V. May., iw 8, § 18. See per curiam , Mohandas v, Krish - 
nabai> 5 Bom. 602 ; Rukhmabai v. Tukharam , 11 Bom. 47 
<») V. D&rp , 266— 271 ; Daya Bhaga, xi. 6. $ 36; Smriti Cbaudrika, p. 221 ; 
fttra. Man., § 315; Cunmnglmm’B Digest, § 249; Prosonno Coomar Tagore** 
Viva da Chintamnm ; Sarvodhik&ri, 510 a — j. 

(y) Manu. ix. § 210 — 2»2. The words in brackets are the gloss of Kallnkn 
Bhatta. See also a similar text by Vrihanpati, 8 Dig. 47$, where there ia a 
various reading of daughters for sister. V. May., iy.9, § 25 j Smriti Chandrika, 
xii. § 25 ; Madhaviya, § 47 ; Yarodrujab, 55. 
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& partition had already commenced, but had not been 
concluded, and merely directs that in such a case his share 
shall not pass by inheritance, but shall be thrown into the 
property, and divided again. The sinters would then be 
entitled to their shares (:). This seems the more probable, 

fts no allusion is made to the sister in the passage of Yajua* 

+ 

, which treats of the descent of the share of a reunited 
coparcener. That passage, as translated bv Mr. Colo- 
brooke (a), is as follows: — “A reunited (brother) shall 8oeoe*«ion *ft«* 

' r i . ' i a reunion, 

keep the share of his reunited (co-how) who is deceased, 
or shall deliver it to (a son subsequently) born. Hut ail 
uterine (or whole) brother shall thus retain or deliver the 
allotment of his uterine relation. A half-brother, being 
again associated, may take the succession ; not a half- 
brother, though not reunited ; but one united (by blood, 
though not by coparcenary) may obtain the property, and 
not (exclusively) the son of a different mother.” The 
meaning of this unusually obscure passage is, that if a 
reunited coparcener dies, leaving issue actually born, or 
then in the womb, such issue takes his share. If however, 
h© only leaves brothers, there may have been a reunion of 
all the brothers, or only of the uterine brothers, or only of 
the half-brothers. In such events the rule already stated Whole and half- 
52*1) , that the whole is preferred to the half-blood, remains } uu ’ 
in force. But reunion gives the reunited brother a claim 
which is not possessed by the divided brother. Therefore 
whore two brothers are in the same position as to whole or 
half-blood, the reunited brother lias a preference over the 
divided brother. But where they are in a different, position, 
the one who is inferior in blood, if reunited, is raised to a 
level with the one who is superior in blood, but divided. 

The result, therefore, is, if all the surviving brothers arc 
divided, or if all are reunited, those of the whole blood 
take before the half-blood. If some are divided, and some 
are reunited, the reunited brothers take to the exclusion 



{%) KaghauaudLiHft U&t the light of the #i*ter extends only to #o mock 
as U reaped for her marriage, xi. 4S. 

(af Yftjnavalkjr*t ii* § W j MitaJuhnra, ii. 9 , 
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of the divided brothers, provided they are both of equal 
merits as to blood. Where the reunited brothers are of 
the half-blood, and the divided brothers are of the whole 
blood, both take equally. Of course, if the cases were 
reversed, the reunited brothers of the whole blood would 
take before divided brothers of the half-blood (6J, 


After reunion 
trader Beoare* 

law. 


§ f>4o» The above rule of succession is perfectly clear and 
logical on the principles of the Bengal school. But on the 
principles of the Benares school one would suppose, that the 
property of reunited members stood on exactly the same 
footing as that of members who had always been undivided. 
In that case, upon the death of any one member of the 
undivided family, his share would pass by survivorship to 
the remaining members, and could by no possibility get 
into the hands of any divided member, so long as there 
were undivided members in existence. The difficulty was 
seen by the author of the Stnriti Chandrika. His explana- 
tion is, in substance, that there is a difference between the 
interest in property held by an originally undivided member, 
and by one who has reunited after partition. In the former 
case there lias been no ascertainment of his share. In the 
latter ease his share has been ascertained, and continues so 
ascertained after reunion. The reunion only destroys the 
exclusive right which he acquired by partition in the pro- 
perty which had fallen to his share (r). That is, as I 
understand him, that he was a joint tenant before partition, 
a sole tenant after partition, a tenant in common after 
reunion. After reunion his share is held in quasi-severalty, 
and at his death passes by descent, and not by survivorship, 
in the same manner as that of an undivided brother in 
Bengal. 


In default of reunited brothers of the half-blood, or of 


( b ) V. May., iv, 9 , § 5 — 13 ; Vivada Cbintamarti, 308 ; V. Darp., 204 ; Mitak* 
ii. 9, 9 4—13 ; Daya Bhuga, xi. 5, § 13 — 39 ; D. K. S. i, 7, § 3 — 6, v. § 8, 

9; Viiamit., p. 205, § 4— 8$ 8 Dig. 50/ — 51 7, 554; Hajkishore v. Oobind , 
t Cal. 27 ; F. MacN. 110; Tarachand v. Pudum , 6 Suth. 249; Qopal r, Kena* 
ram, 7 Suth. 35 ; Sham Namin v. Court of Ward*, 20 Suth. 197. 

(c) Smriti Chandrika, xii, § 9, 
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any brothers of the whole blood, the succession passes in 
order to the father, or paternal uncle, if reunited ; to the 
half-brother not reunited, to the father not reunited ; in 
default of any of them, then successively to the mother, the 
widow and the sister. If none of these exist then to the 
nearest sapindas or snmanodakas as in the case of ordinary 
property (rf). Of this line of succession the author of the 
Viramitrodaya says very truly. “ In this order there is no 
principle ; hence this order rests entirely upon the authority 
of the text of law.’ 1 


§ 544. Strangers. — Where there an‘ no relations of the Ulterior heire, 
deceased (e),the preceptor, or, on failure of him, the pupil, 
the fellow-student, or a learned and venerable priest, should 
take the property of a Brahman, or, in default of such a one, 
any Brahman </)• T1 ic Daya Blmga interposes persons 
bearing the same family name between the follow-student Stranger*, 
and the priest (</). I n case of traders who die in a foreign 
country, leaving no heirs of their own family, the fellow- 
trader is authorised to take (h). Finally, in default of all 
these, the king takes by escheat, except the property of a King. 
Brahman, which it is said can never full to the Crown (t). 

§ 545. 1 know of no instance in which a claim has ever K*ehe*t, 

been set up by a preceptor, or pupil, to the property of a 
person dying without heirs, and it is dear that the claims 
of all the other possible successors above named are too 
indefinite to be maintained. The direction that the king 
can never take the estate of a Brahman, has also been over- 
thrown in the only case in which the exemption was set up (&), 

There the Crown claimed by escheat as against the alienee 


(r i) Smriti Chandrika, xii. § 23 — 30j Vi ram it., p. 214, § 0— II. 

(e) The word here translated relations u bowl hue, (toltUtttcker, 20 
(/) Mitakshara, u, 7 t § 1 — 4. See V. Darp., $>/. 

(g) Day a Bhaga, xi 6, § 20. 

(h) Sec a pawage in the Mitakuhara, not translated by Mr. Oolobrooke, cited 
in Qridhan v. Bengal 12 M. 1. A. 457. 465; 8. C. 1 II. L. R. (P. C.) 44 j 
8. C. 10 Sutli. (P. C.) 32. 

(i) Daya Bhaga* xi. 6, § 27 ; Mitakibara, ii. 7, 5 5, 6. 

(k) Collector of tfatutipatamv. G*valy Vencata, 8 l A 500} 8. C» 
2 Butb. (P. 0*> 50. 
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It* ©(feet. 


Enchant iti ouly 
to Crown. 


Property of 
atoetic. 


of * Brahman widow, whose husband had left no heirs. It 
was held that the claim must prevail, notwithstanding the 
rule relied on ; either on the ground, that the rule itself 
assumed that the king must take the estate for a time, in 
order to pass it on to a Brahman ; or on the ground, that 
where the last owner died without heirs, there ceased to be 
any personal law governing the case of Brahmans, which 
could settle the further devolution of the property. In the 
former case the title of the Crown to hold was complete, 
subject only to the question whether the Crown held abso- 
lutely, or in trust. In the latter case, in the absence of 
any personal law, the general prerogative of the Crown as 
to heirless property must prevail. 

Where the Crown claims by escheat, it must make out 
affirmatively that there are no heirs (/). When it has taken, 
its title prevails against all unauthorised alienations by the 
last owner, as lor instance by a widow, but is subjoct to any 
trust or charge properly created 

The principle of escheat does not apply in favour of 
Zemindars who have carved out a subordinate, but absolute 
and alienable interest, from tlieir own estate. On failure of 
heirs of the subordinate holder, the estate will pass to the 
Crown, and will not revert to the Zemindar (a). 

§ 540. Special rules are also propounded for succession 
to the property of a hermit, an ascetic, or a professed 
student (o). Practically, however, such a case seldom arises. 
When a hermit has any property which is not of secular 
origin, he generally holds it as the head of some Mutt or 
religious endowment, and succession to such property is 


(l) Oridhari v. Umrrmnent of liengal, 12 M. I. A. 448 ; 8. C. 1 B. L K 

(P. 0.) 44 ; 8. C. 10 Sutb. {P. C.) 32. * ’ 

(m) Collector of Masalivatam v. Cavaly Vencata, S M. 1. A 500, 529 ; 8. C. 

2 8ut,h. tP. (JO 59 ; Cavaly Vencata v. Collector of Maxtdipatam . 11 M* I. A* 
6L9; S.C.28uth.(P. C.»6I. * 

in) Sonet v. Mirta, 3 1. A. 92 ; 8. C. 25 8ath. 239. 

Yrtjuavttlkya, ii. 137 ; Mitaksbara, ii. 8; Day* Blmga, xi. 6, § 85,36: 
2 Stra. H. L. 24b ; W. A B. 499, 555 ; 8 Dig. 546 ; 8mnti CbaodrijuL xi. 7 j 
Yivamit., p. 202 j V. D&rp., 312 $ Khuggendtr t. Sharupgir t i CaL 848, 
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regulated by the special custom of the foundation ($ 898). 
No one can come tinder the above heads, for the purpose 
of introducing a new rule of inheritance, unless ho has 
absolutely retired from all earthly interests, and, in fact, 
become dead to the world. In such a case all property 
then vested in him passes to his legal heirs, who succeed to 
it at once. If his retirement is of a less complete character# 
the mere fact that he has assumed a religions title, and has 
even entered into a monastery, will not devest him of his 
property, or prevent his secular heirs from succeeding to 
any secular property which may have remained in Ins pos- 
session (p). 

(p) 2 VV. MhcW 101 ; Mutihnobv v v. //un, S ]) of IS.V2. Am?? Hit v. 

Jlmlhabinod#. S. 0. <>f MW» ; v. ft oi khm^e, lBSuth tV7 ; 

Ja<jnnnath v. Hiftwitwnrf, 1 H. I. K (A C J.j HI; S C in Sutti. l7'2 ; 
fhikhnram v. Luck man, l i’ul. y.M 



CHAPTER XIX. 


EXCLUSION FROM INHERITANCE. 

§ 547. Thk Brahmanical theory of wealth is, that it is 
conferred for the sake of defraying the expense of sacri- 
fices (a). The theory of inheritance is, that it descends 
upon the heir to enable him to rescue the deceased from 
eternal misery. Consequently, one who is unable or un- 
willing to perform the necessary sacrifices is incapable of 
inheriting (h). The son who neglects the duty of redeeming 
his father, is compared by VriJiaspat i to a cow, which 
neither affords milk nor becomes pregnant. He has no claim 
to the paternal estate. It must devolve on those learned 
priests who offer the funeral cake to the deceased (c). 
Such a theory was likely to meet with a good deal of exten- 
sion from the priestly lawyers. Accordingly we find that 
not only congenital defects, such as impotence, idiocy, 
being born blind, deaf or dumb, without a limb or a sense, 
were grounds of exclusion, but the same penalty befel 
those who were afflicted with madness, or an obstinate 
or agonising disease (d), or who were addicted to vice (e), 
or who were hypocrites or impostors (/), or even persons 
who might be held not to possess sacred knowledge, or 
courage, or industry, or devotion, or liberality, or who 
failed to observe immemorial good customs (< 7 ), Naturally, 
degradation from caste, the highest penalty for sin, was 
itself accompanied with forfeiture of inheritance ( h ). 


(a) 3 Dig. 317. 

(b) 8 Dig. 298 ; Vivada Chintamani, 243; Ind. Wisd. 159, 2/5, 281. These 
principles of the Hindu law do not apply to the Alya Santana law. Chandu v. 
Subba , 18 Mad 209. 

(c) 3 Dig. 801. (d) 3 Dig. 303, 809. (e) 3 Dig. 299. 

(/) 8 Dig. 504. The same phrase however is elsewhere translated as having 
1 ^be or profession of a beggar or ascetic. 

(7) S Dig. 301. 

(n) 8 Dig. 300. See generally, Mitakshara, ii. 10; Y. May., iv. 11 j Days 
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§ 548, Of coarse, such a system could never have been bf 

practically enforced, even if the Brahmans had possessed ** 

all the power which they claimed. The substantial part of 

it probably consisted in the parallel theory of expiation, 

which at once rendered it profitable to the priestly class, 

and endurable by the rest of the community. Just as the 

• * 

Romish Church created an elaborate system of restraints on 

* 

marriage, and then proceeded straightway to dispense with 

them .for a consideration. Various maladies wen* noted as 

the specific penalties of sins committed in tin* present or in 

former states of existence, and tints brought within the 

sphere of religious discipline (7). Minute classifications of 

crime and disease were framed, and the penalties accruing 

in respect of some of these were 1 expiable, wholly or in part, 

whereas in respect of others, the sin could be removed, but 

not the forfeiture of right resulting from it (k). 1 imagine 

that secular Courts could only take notice of the last-named 

• 


grounds of disability. If it appeared that a particular sort 
of disability was in fact removeable by penance*, a Judge 
could hardly he called on to decide whether the penance 
had been properly performed, and if not, why not (/). The 


result seems to be that the causes entailing civil disability 


are reduced to those originally stated by Mann with the 


addition of lunacy and idiocy (in). “Eunuchs and out- 
casts, persons born blind or deaf, the dumb, and such as 
have lost the use of a limb, are excluded from heritage.” 
To this enumeration Yajnaralkifn adds, “And a person 


Bhaga. v.; D. K, 8. iii. ; V. Darp., 995. 'fliers ir nothin*? in the*** rule* to 
prevent a person who in disqualified a« un heir from taking by gilt. Gan/ta v. 
//*>«, 2 Ail. 809. Laid Mmitlun (input v, Mt. Khikhtndu, Is 1. A 9 8. C. f 

18 Cal. $41. 

(i) 3 Dig., 314, 314; Mann, xi. § 48 -53. 

(k) V . L>arp, t 999 et a eq. t 10 05 ; 1 Stra. H. L. 155 ; .S 'hen Nath v. 3ft. Daya- 
my tty 2 8. D. 108; (137); Mann. xi. 5 47 , 61, 183—188, 2M), 248, Ac., from 
which it appears that every sin however gieat was expiabUs. 

(/) Acc. V . Darp., 1007, where it is said that in cases where Lhe disability is 
removable by penance, persons are seen to take the inhcrifAiioo even without 

g erfonning the pemnee. I Stra. H. L. 169. Hut see ft ho/ a Nath v. Ml. 

abitra , 6 8 D. 62 *71, ; Hhoobunesturw v. Gouret Dn*H t 11 8uth. 535, where 
a claim to inheritance was dismissed ou the ground of disabilities which appear 
to have been expmhle bat were not in fact expiated, 

(m) Msou, ii j 291, 
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afflicted with an incurable disease” {n), which again seems 
now to be limited to the worst form of leprosy. 


Lom of out* 
non relieved. 


§ 549. Outcasts are now relieved by Act XXI of 1850 
(Freedom of Religion). “ So much of any law or usage now 
in force within the territories subject to the government of 
the E. I. Co. as inflicts on any person forfeiture of rights or 
property, or may be held in any way to impair or affect any 
right of inheritance, by reason of his or her renouncing, or 
having been excluded from the communion of any religion, 
or being deprived of caste, shall cease to be enforced as 
law.” The effect of this section is that degradation or exclu- 
sion of caste, from whatever cause it may arise, is absolutely 
immaterial in all cases where, except for the Act, it would 
have debarred a person from enforcing or exercising a 
right (<>). But when* there are circumstances which, inde- 
pendent of all considerations of caste, create a disability 
under Hindu law, tin* fact that degradation from caste 
follows upon the disability, leaves it just where it was 
before. Tin* disability is not removed, because the degra- 
dation is inoperative. For instance, the incontinence of a 
Hindu widow is a bar to her claiming the estate of her 
husband (jt). If her incontinence is of a very aggravated 
character — as, for instance, the union of a Brahmani with 
a Sudra man, it would involve loss of caste. But that cir 
cumstance would not be an element in deciding whethe; 
her rights of inheritance were lost. It would not enhanc< 
the effect of her unchastity. Nor would the fact that th 
loss of caste was cured by Act XXI of 1850 remove th 
effect of the antecedent incontinence ( 7 ). 


I am only aware of two cases in which a claim to an i: 
heritance has been set up under this A<S|p»fter a change 


(w) Mitakuhara, ii. 10, § 1. 

(o) Bhuijun v. Oya, 2 N.-W. l\ 446 ; ffonamma v. TimmannabJ 
1 Rom. 559. 

(p > Ante, § 511. 

(o) Mat any inn i v. Jaykali . 5 B. L. R. 466; Kery Kolitmiy v, M outer am 
IML, R. 1, 25, 75; 8. C. 19 Soth. 367 ; affd. on appeal, 7 I. A. pp, 115, 3 
8. C. 5 Cal. 776. 
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religion. In one a Hindu who had become a Muhammedan 
in 1839 sued for his inheritance after 1850. The Madras 
Kudder Court rejected his claim, holding that Act XXI 
of 1850 was not retrospective (r). In Allahabad the son 
of a Hindu who had turned Mulmnunedan, and who was 
himself a Muhammedan was held entitled to succeed m 
lieir to his Hindu uncle, after the death of that uncle's 
widow (#). Even with the aid of the Statute it seems diffi- 
cult to see how a purely personal law, such as the Hindu 
or Muhammedan law, can be applied in favour of a person 
■who has renounced it. 


§ 550. A V here it is sought to exclude an heir on the 
ground that he is blind, deaf or dumb, it is necessary to 
show that these defects are incurable and congenital (/). 
As to mental infirmity, it has been held, that the degree of 
incapacity which amounts to idiocy is not utter mental dark- 
ness. It is sufficient if the person is, and has been from his 
birth, of such an unsound and imbecile mind as to be in- 
capable of instruction or of discriminating between right 
and wrong. He must in short be one whom it would be im- 
possible to describe as a reasoning being. Mere want of 
sound, or even ordinary, intelligence is not sufficient (u). 


What defect* 
must be cou« 
genital. 


Mental infirmity 


There is a difference of opinion as to whether insanity 
also need be congenital. The texts and cases are all col- 
lected and discussed in a judgment of the High Court of 
Bombay. The question for decision was only as to blind- 
ness, but the Court expressed a strong opinion that mad- 


WhKhtsr it mtwfc 

congenital. 


( r) Kaugammah v. Kat ehbaitnppah, Mad Dec. of 1S5S, 250. 

Hhagivnnt bingh v* fiallu, 11 Ail. 100, 

(f) Muhwh Chuuiqfa t'hundrr Mohun, 14 B. h. H. 273 ; 8. 0 23 Hath. /# I 
Murarjiv. rarratibai, I Horn. i;7 (b!ind» ♦.*«»} ; I’arothnuini v, Dinanuth , 1 B. 
1>. K. (A. C..J.) 117 ; Italtforind v. Hertab, H. D. of 1800, i. 0*5 1 ; Him Bingkv. 
tftntfja Sahat, 0 All. 322, kh*af and dumb; ; Vull/ibhram v Hai Hnriganga, 4 
Bom. U. C. ^A. C. J.) 136, (dumb) ; Umabat v. / ihavu , 1 Bom. 657 ; Cham 
Chunder v. Nobo S under i t IS Cal. 327 ;l Han liijai v. Jagatpal Singh, 18 Cal. 
(P- G.) Hi. In the Wt cu.se mi alleged infinity, founded chiefly on incapacity 
for speech due to paralysis, was held by the Privy Council not to be a ground, 
for exclusion. 

(%) Tirumamagai v. Kamammi, i C, 214 1 8urti v. tfarai* Xta#» 

IS All* W0. 
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Leprosy. 


new as well as blindness must be shown to have existed 
from birth (r). It may, however, be doubted whether the 
text which go to thin extent do not refer to the case 
of idiocy, which is always congenital, while madness, as 
distinguished from idiocy, is rather a disease than an 
incapacity of the mind (*/'). Cases of disability from lunacy 
have come at least twice before the Privy Council, In 
one (*) it was admitted that the lunacy was not congenital, 
and it was assumed that the only question was whether the 
insanity had existed at the time the succession opened. In 
the second (y) no question was raised as to the date of the 
lunacy. From the fact that the lunatic was a married man 
and a father, it is most probable that he had not been born 
so. On the other hand, in Bengal and Allahabad it has 
been expressly held that insanity at the time the inherit- 
ance falls in is sufficient to exclude ; and iii the second of the 
two cases cited below it was further held that the insanity 
itself need not be incurable. If it was sufficient to prevent 
the claimant from offering the proper funeral oblations he 
was an unfit person to succeed ( 2 ). The same principle 
was applied where a person, who had become insane since 
his birth, brought a suit which assumed a right to claim a 
partition. It was held that his insanity would have been a 
bar to a claim as heir, and therefore would equally pre- 
clude a suit as coparcener for a share (a). 

§ 551. Leprosy of course need not be congenital. Its 


(r) Murarji v. Parvatibm , 1 Hum. 177. 182. See too Anavta v. Ramabai , 
1 Horn. 554. 

(«») See Nurndn, l) Dig. 303. Other translations of the same text omit any 
reference t<» bioh. \V. tfc H. 570; Madhauyu, § 49. Sir Tho6, strange (I Sttu. 
H. h. 153 ) says that nil the disabilities must be coeval with birth, though 
Jagannathn semis to make the ch*i» of the madman «« excepriou. The latter 
certainly wiy« so in »ne pu&guge (3 Dig. 314;, though he interprets the text® of 
Nm ada ami l)evttla an limited to congenital madness, 06. 304}. See too fxitwah, 
W. & H. 579 ; Sarasvati Yihuia, § 148. Contra Stmili Cbandrika, v. § 9. 

{») hodhnarain v. Onmio, 13 Al. I. A. 519; S. C. 6 B. L. K. 509. 

(y) Kooer GooUib v . Ran Kuritn^ 14 M. I. A. 1/0 ; S. C. 19 B. L. ft. (P.C«) 1. 
tt) Brnja Rhukan v. Bichan ,9 B. L, K. 204, n. ; S. C. 14 Suth. 329 ; Dioarka* 
noth v. Mahendranath, 9 B. L. B. 198; S. C. sub nomine, Lhvorkanath v. 
Denobundoo, 18 8ntb. 305 ; Wama r*r#had v. Grish Chunder , 10 Cal, 63; JMo 
Kiihm v. Budh Prukaehj 5 All. (F. B). 309. 

(a) Bam Sahye v. Lallu Laljee, $ Cal. 149. 
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occurrence is looked upon as the punishment of ain, either 
ia a present or a past existence (6), and produces an incapa- 
city for inheritance from the moment it is exhibited until it 
is removed by expiation (r). Some cases of leprosy are of 
a mild and curable form, while others are of a virulent and 
aggravated type, and incurable. It is only the latter form 
of the malady which causes inability to inherit {</). Other 
agonizing and incurable diseases are also spoken of as caus- 
ing the same effect, as an example of which atrophy is 
given (e). It is probable, however, that the Courts would 
be slow to disinherit a man, merely because ho was suffer- 
ing from cancer or consumption, and in any case the strictest 
proof would be required that the disease was in fact in- 
curable (/). 

§ 552. Lameness is specifically alleged by Yajnavalkya UmmoKi. 
as a ground of disability, and the word is explained by the 
Mitaksharaas meaning “ deprived of the use of his feet” (</). 

The corresponding word in Maim, mnndriya (//), is Lomu of a limb, 
translated by Sir \Y. Jones and by fVosunno (\>mar Tagore, 

“such as have* lost the use of a limb.” And the commen- 
tary of VarhwjHiti Mixra upon tin* text is, “ Thosr who havt * 
lost th<' n*e of a it/nh signifies those who have been deprived 
of a hand, a leg, or any other member of the body. Such 
persons are not competent to perform ceremonies relating 
to the Vedas and Smriti. They are consequently not entitled 
to inherit paternal property ” (/). (’olebrooke translates 
the same word when cited in the Mitakshara, “those who 
have lost a sense (or a limh)” and the explanation of Ft)'- 


ib) 3 Dig. 313, 314. 

(c) 8ev<tchetumhani x. Varatueti, >1 a«l rrf IKT»7, 310 ; UUhi v. Hhui,ab t 
h 8. D. 315 (3 09) See fat With in i.uk*hnn v. Tnlm, 5 S. D. {334 ), 

(d) 3 Dig. SOI#, Si! ; i Sint. II. L. 150; Mutt uvclaymlu Pttlay v. ParaMakti , 
Mud. Dec. of I860, 389; followed Junartihan v, (Jupai Pandurang, 5 IKhu! 
A. (h 145 j Ananta v. Ramabai, 1 Horn. 554. 

<e) 8 Dig. 308, 313. 

(/) Pee haur Chunder v. Ranee Ik>*#ee, 2 Suth. 125. The D. K. 8. explain* 
the text of JS 7 ur*da, which refers to & long and painful di ***** m tneauba a 
disease from the period of birth. D. K. 8. iii. § 11 * 

(g) Miukshara, ii. 10, § 1, 2. (h) ix. 30t. 

(i) Vivad* Chintamani, 242, 243. 
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Lumeneta or 
low of a litnb. 


Vice. 


nanezvara is, “ any person who is deprived of an organ by 
disease, or any other cause, is said to have lost that sense 
or limb” (&). It would appear from this that lameness 
arising from illness or accident would operate as a bar to 
inheritance, 1 know of no instance in which any such 
objection has succeeded. In a case reported by West and 
Buhler the disqualified person is said to have been born 
lame, and Jayaunatha seems to think that lameness arising 
subsequently would be no disability (/). In an early case 
in Bombay a person was asserted to be disqualified as a 
Pungoo or helpless cripple. It appeared that he could 
walk a little, and was a married man and a father. The 
Shastri to whom the point was referred said, “ that accord- 
ing to the Hhcuttent a Pungoo or helpless cripple was excluded 
from inheritance ; that the term Pungoo was not very clearly 
defined, bat in his opinion a person deprived of the use of 
his hands or feet was a Pungoo ; and that 1 Nirindriya / or 
such as were deprived of a sense, were excluded from 
inheritance. That persons only deformed in a hand did not 
come under the term ‘ Rartndriya,’ though persons afflicted 
with an obstinate or incurable disease did.” He was of 
opinion that the claimant was not disqualified from inherit- 
ance. Upon this futwah the Appellate Court decided in 
favour of the claimant. The 8 udder Court reversed the 
decision, but not upon a point affecting the question now 
in discussion (m). It would seem, therefore, that the loss 
of a sense or organ must be absolute or complete. Not, 
perhaps, necessarily the absolute want of the limb, but, at 
all events, a complete incapacity to make any use of it. 


§ 553, As to vice, several futwahs from Bombay are to 
be found, which would practically place the son at the 
mercy of his father, if he chose to disinherit him for vicious 
habits, hostility or disobedience (/*■}. In a Surat case, a 


C k) Muakaharu, ii. 10, § 8, 4 j see per curiam , Murarji v. Pavvatibai , 
1 Bom. 185. 

(/) W. A. B. 578 j 3 Dig. 804. 

(w) Dadjee v. Wittul , Bom. S©1. Hep. 151. (n) W. & B. $88—587. 
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will by which a father disinherited his son for vicious and 
dissolute habits was affirmed (oh But it would rather 
seem as if the testator's property had been self-acquired* 
Further, the son had executed an agreement, acknowledg- 
ing that his debts has been paid off, and admitting his 
father's right to disinherit him, in case of renewed miscon- 
duct. In a case from the North-West Provinces the Court 
refused to act upon the texts which debarred a son from 
his share on account of his being addicted to vice, and a 
professed enemy of his father. They said that “the evi- 
dence given ol the plaintiff's gambling and licentious 
propensities was of a vague and general character, and not 
such as would allow them to conclude that he had dis- 
qualified himself by addiction to vice for tin* performance 
of obsequies and such like acts of religion.” Also, that 
although the evidence 4 showed that he laid quarrelled with 
and even struck his father, it did not disclose anything like 
habitual maltreatment, or active and malignant hostility 
which would authorise them to pronounce him a professed 
enemy of his father. They further observed that, the texts 
in question were not only inapplicable to tin* facts, but are 
understood to have become obsolete in practice (/>). In the 
same cast 4 they refused to art upon the supposed rule which 
disqualifies a coparcener from obtaining his own share, 
where he has attempted to defraud his coparceners of any 
portion of their rights. In a similar (though certainly a 
stronger case) the rule had been strictly applied by the 
Sudder Court of Madras (7). I imagine that all such 
disabilities as the above would come under the head of 
minor grounds of forfeiture, removable by penance (r). In 
one Bengal rase an adopted son, who sued for his inherit- 
ance, was met by a plea that he had publicly and falsely 

to) Mihirwanje* v, Poontti i, t Bor. HI [159",. Thin wan a awe between 
p d rsie See per curiam , Advyapa v. Iludruvu, 4 Bom. 11“- 

(p) Kalita v. Budree, 3 X.-W. P. 267. See Jyts Kowtrur v. Bhikari , $, D. 
of 1848, 320, where, being a professed enemy to k father, was trotted (under 
Mithiia law » as a possible ground of exclusion, but not made out in fact. 

(q) (ihntmdoftr r Natasimmuh, Mad. Dec. of 1858, 118 ; anU) t § 444. 

(r) See Man®, x*. § 183—18;. 
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aoonced hi* adoptive mother of profligacy. Hie pandit, 
when consulted, replied that such an offence could only be 
expiated by a process of atonement, which would last twelve 
years, or in lieu thereof, by the gift of 180 milch cows and 
their calves, or their value, not to the calumniated parent, 
but to the Brahmans. The Court accordingly dismissed 
the suit, holding that the claimant could not inherit until 
he had performed the prescribed penance (#). I greatly 
doubt, however, whether this precedent would be followed 
in the present day. 


Diiwbilitfe* 
exclude female*. 


All grounds of disqualification which would 
males apply equally as against female heirs (/). 


exclude 


Dimbility only § 554. Except in the ease of degradation, the disability 
personal jg purely personal, and does not extend to the legitimate 

issue of the disqualified person (u). But their adopted sons 
will be in no better position as regards ancestral property 
than themselves, and only entitled to maintenance out of 
it (r). There seems, however, to be no reason why the 
adopted son of a disqualified person should not succeed to 
all property which had already vested in his father, or 
which was acquired by him (?r). Similarly, the widow of a 
disqualified heir cannot claim, as widow, to succeed to any 
property which her husband could not have inherited («r). 
But she would be his heir. And if his son succeeded and 
then died, she would inherit as mother to such son (y). 


not a forfeiture. Property which lias once vested in a person, either by 

inheritance or partition, is not devested by a subsequently 
arising disability (z). 


Let* in next 
heir. 


§ 555. The effect of a disability on the part of a person 


(#) Bhnla Nath v. iff Sahitra, C S. D. 02 (71). 

(t) Mitakehura, ii. 10, § 8. 

(«) MitnksharH, ii. 10, $ 9, 10; Daya Bbajra, v. § 17 — 10. 

(*) Mitaksham, ii, 10, §11; Dattaka Ohaudrika, vi. § 1 ; ante, § 99, 
(v)Suth. Syu. 071. (a?) D. K. S. iii. { 17. (y) 2 W. MacN. ISO. 

U) Mituktthara, ii. 10, § 6; Balgoi'ind v. Lai Bahadonr t 8, D, of T864, 244; 
Kishen v. fhtdh Prakask t & Ail. 609; Kery Kotitany v. Mooneeram, 71. A. 
116 1 5 Cal. 776* per cttriam, 14 Mad. p. 294. 
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who would otherwise have been heir, is at once to let in the 

next heir. For instance, if a man left an insane son and a 

daughter, the latter would take at once (a). So if he left 

an insane daughter, and sons by her, the latter would taka 

at once ( b ) that is to say, the effect of t ho lunacy is, for 

purposes of succession, exactly the same as if the lunatic 

was then dead. If the incapacitated person lias issue then 

living, or in ventre m who would, if the father were 

actually dead, be the next heir, such issue will be entitled 

to succeed. But he must succeed bv his own merits. Ho Afterborn 

* 

will not be allowed to step into his father’s place. For 
instance, if a man dies, leaving a brother, and an insane 
brother and his son, the brother will take the whole estate ; 
because the nephew cannot inherit while a brother is in 
existence. So if a man dies leaving a sister's son, who is 
insane, and the sister’s sou himself has a son, the latter 
cannot inherit ; because the sister's grandson is not an 
heir (c). And if tin* estate has in consequence of the 
incapacity vested in a male, the latter becomes full and 
absolute owner. If the incapacitated heir has a son, subse- 
quently conceived, that son will not inherit, even though he 
would have been next heir or a sharer if born, or conceived, 
when the succession fell in (§ 550). 


§ 550. Where the defect which, produces exclusion is 
subsequently removed, the right to inheritance revives, in 
the same manner as, or upon the analogy of a son born after 
partition (d). The effect of this rule in eases of partition has 
been already discussed (§ 440). But the revival of this right 
will not necessarily place the previously disqualified heir 
in the same position as if the incapacity had never existed. 
The Hindu law never allows the inheritance to be in abey- 
ance, and if the claimant is not capable of succeeding at the 


Removal of 
disability. 


(a) 2 W. MacN. 42. 

( b \ Hndhnarain v, Omrao , IS M. I. A 51ft ; 8. C. 6 B. I*. R. 609. 

Per Peacock, C J.. Kalida* v. Krithan, 2 B L, R. (F. B.) 116, Sea too 
thcarkanath v. Mahendranath, 9 B. L. K. 198, 293; S, 0. tub nomine, 
Dunrtonath v. Lenobvndoo, 18 Both. 306. 

1 <d> MiUktfeara, ii 10, * 7 ; V. May., if. 11, § 2. 
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time the descent takes place, the Subsequent removal of hit 
incapacity will not enable him to dispossess a person whose 
title was better than hi» while the defect existed, though 
inferior to his own after the defect was removed. For 
instance, suppose a man has a son who is bora blind. If 
we can imagine the blindness removed before his father's 
death, he would of course inherit. If it was not removed, 
and his father died leaving a widow, she would inherit. If 
the blindness was cured during her life, she would continue 
to hold the property, but at her death, the son would like- 
wise inherit, because he would be the nearest to her deceased 
husband. Hut if, on the father’s death, his brother had 
inherited, and during his life the blind son was cured, and 
then the brother died leaving a widow, she would inherit, 
and not the formerly blind son. Because Succession would 
be traced to the last full owner who was the brother, and 
his heir would be the widow, and not a person who stood to 
JUmov»l of dia- him only in the relation of nephew (< ). If, however, the 

brother died, leaving no nearer heir than a nephew, then of 
course the person who was previously incapacitated as son 
would now succeed as nephew. These principles were laid 
down by a Full Bench of the High Court of Bengal under 
the following circumstances. At the death of A. his son, 
being blind, was incapable of succeeding, and the estate 


> 

widows «=. A. dies 1832. B, 

died 1841*. i I 

blind sou C. 


son born 1838. 

passed to the widows of A., of whom the last died in 1849 
At her death the estate passed to C., the nephew' of A. Ir 
1858 a son was born to the blind man, and he claimed the 
estate from C. If lie had been alive either at the death o 
A., or of the last widow', he would have been the heir, bu 
it was held that once the estate reached C., he took it wdtl 
all the rights of a full owner, and could not be deprived o 


(«) ffhaobnm Moyee v, Rnmfo shore, 10 M. I. A. 279 j 8. 0. $ 8atb. (P. 0 

IS t ante, ft 172, 
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it by any subsequent birth (/). It was not necessary to 
decide what would have been the result if the blind man 
himself had recovered his sight after the property has vested 
in €• It might be suggested that lie would have devested 
the estate of the nephew, on the analogy of a son born or 
adopted after the death of the last owner [<j). Hut it is 
difficult to see why these analogies should be applied in his 
favour, and not in favour of his own son, who was born 
without any imperfection. The former ease is really not 
analogous at all, as the unborn infant is in contemplation of 
law actually existent from conception, and is only incapable 
of taking at once, because it may die before leaving the 
womb. As to the adopted son, it seems almost sufficient 
to say, that there can be no reason for applying analogies, 
drawn from the case of a very highly-favoured heir, to a 
disqualified heir, who is let in afterwards by special indul- 
gence. 


§ 557. The same point arose in Bombay and in Madras, 
when different decisions were arrived at. In Bombay (h) 
the position of the family was as follows . 


Conflict of 
tlttcittion*. 

Horn 1 m y. 


r* “ - 
Bupuji 


LiloUiman, 
de<it A chimb. 



~\ 

H. 

I 

i'umltinuiff, 
dWmulfini . 


Hnpuji, Hamchand, 

plaint ill . <k-h}ii*Utut 


Bapuji the plaintiff's grandfather died, leaving the de- 
fendants, his undivided nephew and grandnephew, and 
a deaf and dumb son. After his death the son married, 
and the plaintiff was born. The latter sued to recover his 
share of the family property. The Bombay High Court 
held that the rule laid down in Bengal applied equally 


</) Kaluhii v. Kristian, 2 B. L, H. (K. B.) 103; I'amkmam v. Dimnath, 
i B. L. K. (A. O. J.) 1 17 ; Deo Kuhen v. Mudh Hrakash , 5 Aii. 6W. 

( g ) See per J , in Tagoie caee, 9 B. L. B. 397 ; 8 V* 18 Suth. 839 j 

8* C. 1. A., Sup. Vol.47. 

{ h ) Bapuji v JP anduruny, 6 Bom. 616. 


Mb 
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4 

Uidru deoUion. 


Discu«*iou of 
the»e cases. 


in Bombay, and that as the whole property had rested 
in Pandurang at the death of Bapuji, it could not be 
devested by the subsequent birth of the plaintiff. In 
the case from Madras fi), the facts were exactly similar. 


Srtini. 

I 

deaf & dumb »on 

I 

Sami. 

plaintiff. 


A. 


Venk&taMtm. 


Krishna, 

1st defendant. 


t 

2ud defeudunt. 


3rd defendant, 


The plaintiff was born after the death of his grandfather, 
and it was contended that the whole property vested in the 
undivided line of Venkatusami. The Madras High Court 
held that the Bengal decision went on the peculiar doctrines 
of the Da) a Bliaga, whereby the separate interest of A. 
passed to his widow, and then to his nephew C, who held 
it as separate property. Under Mitakshara law the lines 
of Sami and Venkatasami were an undivided coparcenary, 
liable to be enlarged or diminished bv births or deaths. 
The share of Sami passed to his nephews by survivorship 
but subject to the possibility that their interest in it might 
be curtailed by the subsequent birth of a coparcener in 
Sami’s line. Undoubtedly if the plaintiff had been born in 
his grandfather’s life, he would have been at once by birth 
a joint owner in the family property. The Court considered 
that it made no difference that he was not born till after* 
wards. Thev likeued it to the case of a brother w'ho takes 

kf 

an impartible estate by survivorship, but whose estate is 
devested by a subsequent adoption made by the widow oi 
the deceased (k). 


§ 558. it is obvious that although the Bengal and Madras 
cases may be reconciled in the way suggested above 
there is no way of reconciling the Bombay and Madra 
cases. Both w r ere governed by Mitakshara law. Th< 


(i) Krishna v. $ami % 9 Had. 64. 

Rayhtmada v, Broso Kithor*, 3 I A. 154 j 8, C. I Had. 69. 
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analogy derived from the rights of an adopted son seems 
also imperfect. His case has always been treated as an 
anomalous one, and as subject under certain circumstances 
to the same rules which preserve the rights of an infant in 
its mother’s womb (/)* Further, tins indulgence is only 
shewn to an adopted son when the adoption is made to the 
last male holder of the estate 175 — 179). Again the 

plaintiff in the Madras case could only become a coparcener 
by virtue of the rule that a son or a grandson takes by 
birth an interest in the estate of his father or grandfather. 
But that estate had passed away to the defendants before 
his birth, as much as if it had been sold to them. It is 
difficult to see how he could by his birth enter into a 
coparcenary which had ceased to exist. On the death of 
the grandfather the whole estate vested absolutely in the 
nephew, subject only to the rights of his son. The plain- 
tiff by his birth took no interest whatever in the property 
of his cousins. Therefore it would appear, with the 
greatest respect to the learned Judges, as if Ins birth could 
have no effect in devesting or diminishing their interests. 


$ 559. One who has entered into an order of devotion 
is also excluded from inheritance, since he has of his own 
accord abandoned ail earthly interests (in). The persons 
who are excluded on tins ground come under three heads, 
viz., the Vauapraxutha , or hermit ; the tinny a»i or Yati, 
or ascetic; and the Utah marhnri, or perpetual religious 
student. In order to bring it person under these heads, it 
is necessary to show an absolute abandonment by them of 
all secular property, and a complete and final withdrawal 
from earthly affairs. The mere fact that a person calls 
himself a Byrarji , or religious mendicant, or indeed that he 
is such, does nut of itself disentitle him to succeed to 
property (n). 


Kntmnoa into 
roligiou* order. 


M«n»t be ub#o* 
Into and titiuj. 



(l) Tagore v. Tagore, 9 ii. L. K. t (1\ C\) 377. 397, 400, 404. 

(m) Y*jaavalkyA, ii. § 137 j V**«htUa, xvii. § 27 ; Mitakubara, in JO. f $ . 
ay* Bhaga, v. $ U j V. May., i?. 11, § 3. 

(n) Sea ant#, § 346 j Ttduek Chuavm v. $hama 0hurn t l Suth. 909, 
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>B-Ary»» I hare not been able to find any evidence ofjthe grounds 

which are held to exclnde from inheritance by usage in the 
Pan jab, or among the non- Aryan races of India. It will be 
seen that the Madras 8udder Court has in several cases 
applied the Sanskrit rules to Tamil litigants. T should 
imagine that rules founded so completely upon Brahmanical 
principles, would requirt? to be applied with great caution to 
tribes who had not thoroughly accepted those principles. 
The more so as those principles have no foundation in 
natural equity or justice. 



CHAPTER XX. 


woman* KSTaTE. 

In ProfM'rty inherited from Mnlrn* 

$ 560. Thf. term Strldhanum (literally woman^ estate) is 
ised in two different acceptations by Hindu lawyers. In 
me sense it denotes that special sort of woman’s estate 
>ver which she has absolute control, even during the life 
if her husband (a). In another sense it includes all sorts 
>f property of which a woman has become the owner, 
vhatever may be the extent of her rights over it (h). 

Now, it will be found that property held by a woman is 
it once divisible into two classes, which lmvo completely 
different incidents, r/z., property which has devolved upon 
her by inheritance from a male owner, and property which 
she has obtained in any other way. In speaking of ttfrid - 
hanum hereafter I shall wholly exclude from it the former 
class of property. It is evident that it would only create con- 
fusion to apply the same word to estates which are obtained 
in different ways, and which are held by different tenure. 

§ 561, The typical form of estate inherited by a woman 
from a male is the widow’s (‘state. But it may now be con- 
sidered that the same limitations apply to all estates derived 
by a female by descent from a male, in whatever capacity 
she may have inherited them. The only exception is as to 
the estate of a sister, and possibly of a daughter, in Bombay. 
The rule upon this point is still open to discussion. 


Moaning of 
Btridhannm. 


Limitation* on 
inherited pro- 
perty. 


(a) Day* Bhaga, iv. 1, § IS. 


(6) Mitakthara, ii. 11, | S, 



m 


VOMAU’8 e static. 


[Ck*p. JU, 


Not t life »«uu. 


Ber»rt« to beiri 
of la*t male 
holder. 


Scanty autho- 
rity. 


It was at one time common to speak of a widow's estate 
as being one for life. Bat this is wholly incorrect. It would 
be just as untrue to speak of the estate of a father under the 
Mitakshara law as being one for life. Hindu law knows 
nothing of estates for life, or in tail, or in fee. It measures 
estates not by duration hut by use. The restrictions upon 
the use of an estate inherited by a woman are similar in 

%r 

kind to those which limit the powers of a male holder, but 
different in degree. The distinctive feature of the estate is, 
that at her death it reverts to the heirs of the last male 
owner. She never becomes a fresh stock of descent (c). 

§ 562 . Jt is evident that these two qualities of her estate 
are connected together. It would he of little use to mark 
out a line of descent which should keep the estate in the 
family from which it came, unless the woman was restrained 
from absolutely disposing of it. On the other hand, the line 
of descent which is marked out, shows that the estate was 
given to the woman for a special purpose, which would be 
satisfied without giving any interest in it to her own imme- 
diate heirs. But it is bv no moans clear, whether the estate 
reverted to the man’s heirs, because t lie woman was only 
allowed a special use of it ; or whether she was only allowed 
the special use in order to preserve it for those heirs; or 
whether both incidents arose from the purpose for which 
such estates were originally allowed to exist. 

It is singular how little is to be found on the subject in 
the Hindu writings. We are told in very early texts that 
a widow is restrained in dealing with the estate she may 
inherit from her husband, but we are nowhere told that 
the same restrictions apply to other female heirs. Again, 
the course of inheritance laid down in the earlier texts 
seems to assume that the estate reverts after a widow 
or a daughter to the heirs of the last male ; but until w r 


(c) Collector of Maeulipatarn v. Cavaty T ' /» .8 M. 1. A, 529,550 ; 8. C 
2 Sttth. (P. C.) 59; Kery Kolitany v. M 118 B. L. R. 5, 55,70; 8. C 

19 Sutb, 807. V ' - I 
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come to Jimuia Vaham we are nowhere told that it is 
the rule (d), The literal wording of the Mitakshara seems 
to state that it is not the rule (e). 

$ 563. As regards the first point, r*z., the limited powers Limlud 
of disposal possessed by a female — we must recollect that 0 * dii,>01 
according to Hindu law restriction was the rule, absolute 
power the exception. Even the male head of a family was 
hemmed in by limitations, 'rho.se wore gradually reduced 
in their application, when separate and self-acquired pro- 
perty was introduced, and at last disappeared entirely in 
the Bengal system. It would have seemed absurd to a 
Hindu lawyer that any one should imagine that a female, 
herself a most subordinate member of the family, could 
possess higher rights over its property than its head. The 
earlier writers contented themselves with general state- 
ments that a woman was never fit for independence, but 
must at every stage of her bio be under the tutelage of 
Home male protector, the widow being under the control of 
her husband’s family (/). As regards the widow, too, the 
state of asceticism in which she was expected to live was 
of itself a restriction upon her right to spend the pro- 
perty (</). Most of the texts which definitely speak of the 
restrictions upon a woman’s power of dealing with property 
relate to a widow. Kahjuyauu says, “ Let the childless 
widow, preserving unsullied the bed of her lord, and abid- 
ing with her venerable protector, enjoy with moderation 
the property until her death. After her, let the liters take 
it. But she has not property therein to the extent of 
gift, mortgage, or sale ” (/<). The Mahabharata says, “ For 
women the heritage of their husbands is pronounced appli- 


ed) Dajft BhAgft, « I. f 57—50; ti. 2, § 30, 81 ; V r iramifc. ( p, 140. 

^ 

if) M*nu, vtii. § 416; ix. 5 2, 3, 101; Baadhayuna, ii. 2, § 27 j Narada, xii. 
$ 2&—-30; 8»»jriti Chandrika, xi. 1, $ 85—30. 

(<j) Day a Bh*ira, xi. \. § 6 1 ; 2 1%. 459; per curiam , Loltertnr of iiaiuh • 
patam v. Caraly Vencata , H M. 1. A. 551 ; S. C. 2 Hutb. (P. 0.) 50. 

(h) Daya Bhaga, xi- 1, 8 56; V. May., k. 8, § 4 ; Visa 4* Cbmtamani, 2 92; 
Vtihaapati, cited SroriH Cbamlrika, xi. 1,5 28. Virarnit,, p. 186, 8 8. 
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{(tot- XX, 


Cause of the 
restriction. 


Daughter’s 

Estate. 


cable to use. Let not women on any account make waste 
of their husband’s wealth” ( i ). Narada } however, lays down 
the same proposition with greater generality : u Women’s 
business transactions are null and void, except in case of 
distress, especially the gift, pawning, or sale of a house 
or field. Women are not entitled to make a gift or sale ; 
a woman can only take a life-interest whilst she is living 
together with the rest of the family. Such transactions of 
women are valid where the husband has given his consent, 
or, in default of the husband, the son, or in default of hus- 
band and son, the king” (k). If, as 1 have already sug- 
gested (/), the widow’s inheritance originally commenced as 
a compendious mode* of enabling her to maintain herself, it 
would naturally follow, both that her right of using the 
property would be limited, and that after her death, it 
would revert to the heirs of her husband’s family. Proba- 
bly the same origin may be ascribed to the limitations on 
the estate of a mother and other female ancestor, 

564. The same reasoning, however, would not apply to 
the case of a daughter. She takes the inheritance not by 
way of maintenance — the obligation to maintain her ending 
at marriage,- -but as beneficial owner. In her case, possi- 
bly, the limitation arose originally from the natural dislike 
to any succession which would carry the property of the 
family permanently into a different line (m). This princi- 
ple would be strengthened when inheritance came to be 
looked on as a reward for religions benefits. Under that 
system, each heir takes the estate prinm fan* as a means of 
performing the religious obsequies of the last male. When 
the heir is himself a male, his own obsequies require to be 
attended to, therefore at his death, the property passes to 
those who are bound to make offerings to him, that is, to his 
own heirs. But where the property is taken by a female, 


(i) Baya Bhagn, xi. 1, § 60, (k) Narada, iii. § 27 — SO. 

(1)1, 

(w) The rule ia thoroughly established by usage in the Punjab as regards 
both widows, daughter#, aud mothers. Punjab Customs, 16, 45, 52, 54, 58, 
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her obsequies are provided for quite independently, tdz, } i 
her husband's family, if she is married. The duty which 
has to be performed to the deceased male still remains, and 
it can only be discharged by returning the estate to a 
member of his family, who, as being his heir, is bound to 
discharge his funeral rites. Now if the female holder is 
bound to return the property into his family, an obligation 
would naturally nr iso to return it intact. She would be 
considered as holding the property for a special purpose, 
and bound to pass it on to the next heir, with its capacity 
for performing that purpose undiminished. 


§ 565. Whatever may 1m* tin* origin of 'the rule, there can R<wtrictian 
be no doubt now that the rule exists universally (except female heir*! 
in Bombay) that where any female takes as heir to a male, 
she takes a restricted estate, and on her death the property 
passes not to her heirs, but to the person wln» would be the 
next heir of the last full owner. In Bengal the point was 
always beyond dispute, as it was expressly so laid down by 
Jimuta fahaufi (n). It was at one time supposed that a 
different rule prevailed in Southern India (o). This idea 
was based on a text of the Mitakshara which appears to class 
such property as uw , which pusses to the heirs of 

the woman. In Madras it will be seen that no weight is 
any longer attributed to that text. But as it appears tube 
at the root of a conflicting series of decisions in Bombay, 
and as the matter is also one of much historical interest, it 
will be necessary to examine the; passage somewhat minutely. 


§ 566. The whole discussion turns upon tin* question, Supposed axcof 
whether the devolution of a woman's property, staled by the 
Mitakshara at ii. 11, $ 8, 9, applies to all the sorts of 


(n) Daya Bbaga, xi. 1, § r,7— oD ; »i. 2, § 30, 31 ; 3 Dig. 404, 407; Hurry, 
v. Vuixyunmoitvy . S< v. 657 • 

1 StrH. H. L. 130, 248 ; Stm Man. §354; Gapaula v. N arm in a, Mad. 
Dec. of 1850, p. 76; Ji/«roo v. tien/fm, ib. f 1856, p„ 1/ ; Jayadunda v. Coma- 
chenmmt >, 1858, p 244, In Pondichmry the Courts hold that even ft widow 
becomea absolute owner of property inherited by her fiorn her husband, with 
fttUpowert of disposition. Jbywetie, pp. 178, 314, 324, 340, 374, 413; contra* 
P* ‘ “ 
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Strldhauum 
defined by 
Mit&ksharu, 


property which he had already described at § 2, 8, of the 
same section, or only to some of those sorts of property. 
Section 1 1 is a commentary on the three texts of Yajnch 
valkya (it. § 143 — 145) which relate to dridhanum, illus- 
trated in the author’s usual manner *>y citations from 
other writers. He commences (§ 1) by quoting the first 
of the three texts in a manner which is translated by 
Mr. Colebrooke as follows : — “ What was given to a woman 
by the father, the mother, the husband or a brother, 
or received by her at the nuptial fire, or presented to her 
on her husband’s marriage to another wife, as also any 
other (separate acquisition), is denominated woman’s pro- 
perty.” Now the word in the original text, which is 
here rendered any other, is adi annexed to the preced- 
ing term, which really moans “and the like,” and is so 
translated elsewhere (/»). Primu facie , therefore, they 
only refer to property of the same nature as the fore- 
going, that is, to special gifts made to a woman by her 
own family, and t<> particular gifts made to her as a bride, 
or a superseded wife. In the next section Yij nan es vara 
repeats and expands this text, adding, “and also property 
which she may have acquired by inheritance, purchase, 
partition, seizure of finding, are denominated by Manu and 
the rest ‘ woman’s property/” Now Manu certainly says 
nothing of the sort. His enumeration (ix. § 194) is con- 
tained in the fourth clause of the same section of the 
Mitakshara. It is so strictly limited to personal gifts, that 
Vijnanwara and others think it necessary to add, that the 
six classes of gifts there stated are not exclusive of any 
other sorts of property. But the general statement which 
closes § 2 will be found in Gautama, cited in the Mitak- 
shara, i. 1, § 8. “An owner is by inheritance, purchase, 
partition, seizure or finding” (q). But this is a definition 


(p) See translation of the text, ii. 143, by Montriou and Roer, and Sfcensierf 
ftUo by X)r. Burnell, Varudrajah, p. 45. See also hie remark a, Introd. p. 13 \ 

(q) An d see Mauu, x. § 115, where he points out seven virtuous modes of 
acquiring property, the last three of which at all events are peculiar to men* 
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of ownership in general, not of woman's property, specially 
bo called. The passage of the Mitaksh&ra, therefore, merely 
comes to this, that a woman may acquire property, not only 
by the special inodes, which give it peculiar incidents of 
alienability and succession, as stridhannm , strictly so called, 
but by any other mode by which a male can acquire it. 

Then at § 3 he makes this quite clear by saying, “ The 

term woman’s property conforms in its import with its h** M o Uchoici 

etymology, and is not technical, for, if the literal House be me * n * n ** 

admissible, a technical acceptation is improper/’ That is to 

eay, he gives the reader express notice that, when ho uses 

the word atridhnnum , ho means not “ woman’s property” 

specially and technically so called, but the property of a 

woman, vested in her by any legal means (r). Then at § 8 

he says, u /V woman’s property has been thus described. 

The author (that is, Yujnaralkya) next propounds the 
distribution of it. ' Her kinsmen take it, if she die without 
issue/ ” The question is, to what sort of property does this Text of th# 

i 1 * * M itukihn.ru 

rule apply ? Does it apply to stridhanum in its technical, or diacuased. 
in its general, meaning ? In other words, does it apply to it 
as defined by Yajnarnlkyn , or as defined by Vijuanrurara ? 

I think it evidently applies to it in its former, or restricted 


sense. The rule is a citation of th(‘ second of the three 
texts of Yujnacalkya. It follows in the original text of 
Yajnavalkya after the definition given by him, and it can 
only apply to the sorts of property specified by Yujnaralkya . 
It is evidently not an exhaustive statement of the mode in 
which all property, however acquired by a woman, will 
devolve, for at clauses 14, 20 and 30, three other modes of 


(r) This in directly opposed to the uht* of (ho word by Jitmit.t Yuliana, “ That 
alone i# her peculiar property which eh** hu# power to give, well, or ume, indo* 
petition Uy of her baabainiV control.” iiuya iihu^a, iv. J, % IS. So Kaivayamt 
exclude# from the term htiidhunum the e**»ning« of a woman or what nho haa 
received from any but the kindred of her hmrimnd or purenta, 3 Dig. 557* 
Property inherited by a woman i§ not included in the definition ul Stritibanu rn 
by the Smriti Chandrika, ix. 1 ; the Mayukha, iv. 10 ; the Vivaria Chint-amum, 
266 : the M&dh&viya, $ 50 or Varadrujafi, 4d, On the other hand it h included 
by the Virwmitrodlvya, 221, 5 2 and the Saraavati Vitana, § 264, bot h of which 
follow the definition given in the Miiajuthara Also byApanirkn, Kama-lukar* 
in the V ivadaU-udava, Nandapaudita in the Vaijayunti, and Vicvecar* in the 
" * " * See Dr, Joi]y» Le otnrea, pp. 248—351, 
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descent are mentioned, Thes& modes are different from 

% 

that specified by Yajnavalkya , and apply to property which 
is not included in his definition. No part of this section of 
the Mitakshara applies in terms to property which a woman 
has inherited from a male. But the reason for that obvi- 
ously is, that the devolution of such property had been 
exhaustively treated in the former sections of the same 
chapter. In those sections he explained how a man’s pro- 
perty would go to his widow, his daughter, his daughter’s 
son, and, in default of them, to parents and others. But if 
the section now under consideration applies to property 
inherited by a woman from a inale, the result would be that 
if a daughter took property it would go to her daughter, or 
her daughter’s son, or her son’s son, or to her husband. 
But this is a line of descent directly opposed to everything 
in the parts of the Mitakshara which expressly treat of the 
descent of such property. In short, the view I would submit 
is this. Vij hunt's vara includes under the term si ridhanum 
property which a woman lias acquired in any way whatever. 
The descent of that which she has derived from a male — that 
is from a husband, father, or son — is treated of in the earlier 
sections of chap, ii, ; that which she obtained otherwise, is 
treated of in § 11 (*). Its other quality, viz,, alienability, 
he appears nowhere to discuss. 


§ 567. This explanation would of course be treated as 
wholly inadmissible by those who consider not only that 
the Mitakshara includes in the term st ridhanum property 
inherited from a male, but that it declares that such property 
passes at the death of the female to her heirs, and not to 
those of the last male owner (0- It is also controverted 
by Dr. Jolly (?<)> on the ground that the respect due to 
Yajnavalkya makes it impossible to assume that Vijnanes- 
vara admitted that his explanation of the term stridhanum , 


(«) See per Holloway , J., Kattamu Nachiar v. Daraeinga Tevdr i 6 Mad. H. C. 
at p 840. This explanation would deprive the passage of the significance 
attributed to it by Sir H. S. Maine. Early Institutions, 821. 

( t ) Banarjee, Law of Marriage and Striahwiitun, 801—804; W, A 8. 146, 828. 
(w) Lecture*) ‘ 
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differed from or extended that of the text which he wa* 
explaining. Consequently, that even if the line of devoln- 
tion stated in § 8, 9 only applies to the utridhanum referred 
to by Yajnavalkya, still that #t rid ha nn m must be taken 
with his own explanation of wlmt he supposed Yajnavalkya 
to have meant. The argument is, that although Yajnn* 
valkya, as Dr. Jolly admits (p. 2 Id), used the word xtridha - 
num in its technical sense, as excluding property inherited 
from a male, Vijnanesvara mistook his meaning, and there- 
fore intended in § 8, 9 to specify the line of descent appro- 
priate to all property acquired by a woman in any manner 
whatever. But as a matter of fact this was not his 


intention, because as 1 have already pointful out ($ 506) 
he subsequently gives three different lines of descent for 
different sorts of #t rldhauum in § 14, 20 A 00. If there- 
fore these sorts of property are not included in § 8, why 
should we assume as a matter of necessary inference that 
property inherited from a male is so included ? It is evident 
that there are two distinct, questions. First, did Vijna- 
nesvara mean to say that property so inherited would 
pass to a woman's daughters, and tho daughters of those 
daughters? Secondly, how are we to account for the fact 
that the most influential of the commentators who accept 
himas an authority, differ from him upon this lineof descent ? 


The Viramitrodaya, as already stated, accepts tin' wide 
explanation of the Mitakshara as to tin* meaning of tho 
word stridhanum , but when the author comes to the lino 


of descent he expressly states that the heirs of the husband 
take his property after the death of the widow. For this 
he refers to the text of Katyayana. “ Let the soilless 


widow, preserving unsullied the bed of her husband, and 
abiding with her venerable protector, only enjoy her hus- 
band's property, being moderate until her death, after 
her let the heirs or day ad a* take it.” This lie explains as 
meaning “ after her let the husband's heirs or dayadas, i.e., 
those that are entitled to take his undivided property, take 
also what remains of the estate of a separated brother after 
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the enjoyment thereof by hie wife ; and not the heart to 
the estate of the wife, such as daughters and the like” (v). 
The Mitakshara contains no express statement to this effect, 
but the line of descent to the separate property of a male 
given in Ch. ii, 1 — 3, seems to assume such a rule. This 
would reconcile those sections with §11. It would also 
account for the fact that the commentators who undoubt* 
edly do not allow the property of a male to go to a woman’s 
special heirs, never appear to imagine that they are 
Cannot apply to differing from the Mitakshara. Again, if the passage in 
w ^ ow “ the Mitakshara is to la* taken as meaning, that all property 

which a woman takes by inheritance goes to her special 
heirs, and not to those of the last male, the same rule 
should apply to every ease in which a woman inherits in 
that way; to a widow or a mother, as much as to a sister 
or a daughter. Such a devolution in the case of property 
inherited by a widow is directly opposed to the whole 
theory of the Mitakshara, and to the usage of every part 
of India. This very text of the Mitakshara has been, on 
two occasions at least, pressed upon the Judicial Committee 
as an argument for holding, that a widow has greater 
power over property inherited from her husband in provinces 
governed by that law, than elsewhere. Rut the argument 
has always failed, and it is thoroughly settled that a widow 
takes only a restricted estate, and that at her death it 
passes to her husband’s heirs (iv). And this is admitted 
in its fullest sense by the High Court of Bombay (.*;). It is 
Held iimppiicft- also admitted by the Courts of all the Presidencies that the 

to mother. 


(r) Viramitrod*yu, 136, 140. Best, J.. says (11 Bom. p 305). “ As to Madras, 
the authority there of the Smriti Chanariku and the Madhaviya, which reject 
the fundamental notion of the Mirnlcgharn hs to women's rights prevent any 
identity between its Inw and that of Bombay." 

iw) Thakoor v. ft/u Baluk Ham, 11 M. I. A. 139, 178 ; 8. 0. 10 Snth. (P.C.) 8 ; 
Bhugwandeen v Myna Base , ib. 487, 5 WJ ; K. 0, 9 8uth. (P. C.) 23 ; Collector 
of Masulipatam v. Caraly Vencata , 8 M. I. A. 529; S. C. 2 Bath. (P. C.) 59. 
Virsda Chintamuni, 261 ; Keervt v. Koolahul , 2 M. I. A. 331 : 8. C. 5 Safch. 
(P. 0.) 181. 

(*) Per curiam , Pranjeevandas v. Deu'cooterbnee, 1 Bom. H. C. 130; Jami* 
yatram v. Bai Jamna t 2 Bom. H. 0. 10; Lakshmibai v. Ganpat Moroba 
4 Bern. (O. C. JO 168 ; Bhaskar v. Mahadev, 6 Bom. H. C. (O. C. J.) 1. The 
same rule has been held to apply to movable property undisposed of at the death 
of the widow. Harilal ffariimndag y, Pransalabdas, 16 Bom. 229. As to hei 
power of disposition, see post, § 598. 
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mother and grandmother, when inheriting from a ion or 
grandson, take an estate similar in all respects to that of a 
widow (y). If so, the presumption is very strong that the 
passage should be interpreted in the case of other female 
heirs, so as to admit of a similar application. 

$ 568. The only other female who can inherit to a male, Cm* of 
exoept in Bombay, is a daughter. That property which <i * u * ht4r ‘ 
»he takes as daughter does not pass from her as */rt- 
dhanum , is evident, from the circumstance that where there 
are several daughters, each of whom 1ms sons, no son takes 
till all the daughters are dead, and then all take par capita 
($ 519), that is, they take as direct heirs to the male ances- 
tor, and not as representing their mothers. It has been 
repeatedly decided by the Bengal Courts, not only in cases Bengal* 
under the Day a Blmga, but also under Mithilu and Mitak- 
sh&ra law, that the estate of a daughter exactly corresponds 
to that of a widow, both in respect to the restricted power 
of alienation, and to its succession after her death to her 
father’s heirs, and not her own ( z ). The same point has 
been twice decided in a similar manner by the High Court 
of Madras, after a full examination of the passage in the Mtulm** 
Mitakshara, and of the Bombay authorities which have 
taken a different view (a). The rulings of these Courts 


<y) l W. MaoN. 25; 2 W. MueN. 125, 200 ; 3 Dig. 505. Hoe «* to Bengal, 
Bijya v. Unpoorna, 1 S. D. 162(215) ; Nufnr v. Huai l\<>otnur , 4 K I), 310(393) t 
BAyrobe* v. Nubkitten, (5 R, I). 53(61); lhavluttn v- Golurkrhunrfrr, 7 R. D. 
108 U27) ; flug holer v. Mt. 'Pit lathee, K. 1). of 18*17, 87. Ah to Mithilu, 
Vivada Chin! Atmini, 263 ; Pinichnuund v. La (than , 3 Suth. 140. A* to Mud mu, 
ftachiraiu v, Vankutapfmdu, 2 Mad. If. 0. 402 j Kutti v, Radukruttna, 8 Mad. 
11. C. 88 ; Veltanki v. Venkata. 4 L A. 1, 8 ; S. C. 1 Mad. 174 ; R. C 26 Ruth. 
21. A a to Bombay, Vinauek v. jLuxumnehaee, 1 Horn. II. C. 117; Nnrsappn v, 
Sakharam , 6 Born. H. C, (A, O. J.) 215. Ah t/> the N-W. J\, I'hukar v, 
Ranjit, l All 661 ; Sakhratn v. Sitabai, R Bom. 3 53 ; fihondu v. Onnuahai , 
ib . 369; per curiam , Rharmangaeda v. Rudrapgovda, 4 Bom. 1.87 ; Tuljaram 
v. Mathurnda*, 5 Bow. 670. 

1 


<*} Daya Bhaga, xi. 2, $ 36 . 
Guv a a Afya v. Kithen Kinhure, 


W. MacN. 21 ; 2 W. Ma«N . 224; F. Mac N. 7 i 
S. I). 128 fl70i • Gotaien v. Mt. Kitten, 
6 8. 0. 77 (90;, from Bengal, Ggan v. Dookhum. 4 8. I). 330 (420) ; Iteo 
Perthad t. Lujoora, 20 Ruth. 102; H. C. 14 K. L. H. 245 (note), from Mithila, 
Ch&tay v. Chunnof/, 14 B. L. It. 235 ; S. ('. 22 Suth. 406, B«?nare# law; where 
the Bombay decision* were considered and disapproved. Affirmed in P. C, 6 I. 
A.. 15 iS. C. 4 Cal. 744. 

(a) 8engamalathamrnal v. Valnynda, 3 Mad. H. C. 312 j Katiama Nachiarv* 
Derating a Trtar, 6 Mad. H. C, 810 ; Muttu Vaduganadha v. Dor a ting a Ttvar. 
890, 8 1. A. 09; 8. C 3 Mad. 290. 
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have been affirmed by the Privy Council. The law as to 
daughters may therefore be taken to be the same as that 
which governs widows and mothers in every part of India 
except in Bombay. 


Bol« In Bombay 
M to nature of 
Mti»U taken by 
a female heir. 


§ 509. In Bombay the Courts divide female heirs into two 
classes. Those who by marriage have entered into the gotra 
of the male whom thev succeed, take an estate similar to 
that of a widow. Those who are of a different gotra , or who 
upon their marriage will become of a different gotra from 
the last male owner, take absolutely. Under the former 
head fall a widow, mother, grandmother. See., and the widow 
of a sapinda succeeding under circumstances similar to those 
under which Mankuvarbai succeeded in the case of Lal~ 
lubhai v. Mankuvarbai (h). Under the latter head are rank- 
ed a daughter, sister, niece, grandniece, and the like (c). 
In examining the cases in which this rule has been applied, 

one is struck by the uniformity of the decisions in them- 

• * 

selves, as contrasted with the weakness of the reasoning on 
which they rest. The absolute right of the daughter, sister, 
&c., is rested upon texts of the Mayukha, which seem 
unable to support the conclusion which is drawn from them, 
and upon a continued reference to the definition of the word 
stridhanum in the Mitakshara, from which, since the recent 
decisions of the Privy Council (d), no inference can be 
drawn. It is probable, however, that in this case, as in 
that of the female sapinda discussed in § 488, the pundits 
and judges, in their zeal for written authority, have striven 
to maintain by express texts a practice which could have 
been sufficiently supported by long established and invete- 
rate usage. In the judgment in which the above rule was 
laid down, Wrstropp, C. J., expressly relies upon a long 
course of practice, followed by the High Court in numerous 
unreported cases, and by the legal profession in advising 


(b) 2 Bom. 388; ajfd. sub nomine, Lullubboy v. Cawibai, 7 I, A. 212: S. C 
6 Bom. 110. 

tO Tuljaram v. Hathuradas , 5 Bom. 662, 670. 

(<i) Ante , 5 567, W8 
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upon titles, any departure from which would cause much 
confusion and injustice throughout the Presidency (#). 

§ 570. The leading case as to the rights of daughters, n*weo©ver- 
is one known as Deiccoovt rba*r*# case (/), decided on the **•• *•*••• 
Eqnity side of the Supreme Court, in 1859. There an 
estate passed first to the widows, and then to the daughters* 

Samse, C.J., saidas to the latter, “ What then is the nature 
of the estate they take ? Here again there are differences 
of opinion, but, dealing with the question according to the 
three works I have mentioned (Mann, Mitakshara, M ay u* 
kha), we find quoted in the Maynklia (iv. 8, $ 10) a passage 
from Manu. * The son of a man is even as himself, and 
the daughter is equal to a sun ; how then can any other 
inherit his property, but a daughter who is as it were him* 
self (</). With reference to this point, also 1 consulted the 
Shastries, both here and at Poona, and enquired whether 
daughters could alienate any, and vvliat portion, of the pro* 
perty inherited from a father who died separate ? The 
answer was, that daughters so obtaining property could 
alienate it at their will and pleasure ; and in this the SIihb- 
tries of both places agreed, both also referring to the above 
text in the Mayukha as the authority for that position. On 
reviewing all accessible authorities, i have come to the 
conclusion that daughters take the immovable property 
absolutely from their father after their mother's death." 


This ruling as to a daughter’s estate has been followed in 
other cases in the Bombay Courts which are cited below ( h ), 
and, as will be seen hereafter (§ 572), has received the 
implied assent of the Judicial Committee. On the other 
hand, there are early cases, founded upon the opinions of 


(«) 5 Bom. p. 6/2. See also 11 Bom. p. 612. 

(/ ) 1 Boiu. H. <J. 160 j Vinayeck, v, Luxumeebaev, 0 M. I. A. 528, note j 8* C. 
3 Bulb (P U.) 41. 

{g) Mauu, U. § 130. Bee tbU text diaeu^aetl, ante j, $ 470. 
ih) Havalrarn v. Nundkwhvr, 1 Born. IX. U. 200; Vtjiarangam Lakthumunt 
8 Bom. H. C. (O. C. J.) 241 ; Haribhut v. Datnodurbhat , 3 Bom 171 ; per curiam, 
B human gavda v. Hvdrapgafda t 4 Bom. 187 ; Tuljarum v. Mathurada** 6 Bow. 
670 1 titdakhidas v. Ke$havial } Q Bom. 85. 
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the Burnt Sha&tries, in which it has been held that a 
daughter, inheriting from her father, could not alienate 
the property without the consent of her son (t), In the 
3rd edition of West and Biihleris Digest (p. 432) the learned 
editors after referring to the above decisions say, “ But 
in Muituvadagaftfulha v. Doramnya Tevar ( k ) the Judicial 
Committee say definitively that the Mitakshara is not to bo 
construed as conferring on any ' woman taking by inherit- 
ance from a male a stridhana estate transmissible to her 
own heirs/ It would seem, therefore, that the heritage 
taken by daughters must in future be regarded as but a 
life-interest, whether with or without the extensions recog- 
nised in the case of a widow, except in cases governed by 
the Vyavahara Mayukha, iv. 10, § 25, 20. See 2 W. MacN. 
57.” The Bombay High Court in one case signified its ap- 
proval of this view (/) ; but, on a later and fuller examina- 
tion of the subject, it reverted to its former conclusion that, 
in the Bombay Presidency, whether under the Mitakshara 
or Mayukha, a daughter inheriting from her father takes an 
absolute and not a life estate (?w). 


Bight of aisters. 


§ 571. As regards the right of sisters, the only decisions 
available are from Bombay, since, with the exception of a 
single case in Madras, their claim is not recognized in other 
parts of India. The rulings of the Bombay High Court are 
to the effect that they take an absolute interest. 


LuxumMbaee, 


In tho first case (w) Bhugwantrao died, leaving a will by 
which he bequeathed all liis property to Luxumeebaee and 
his infant sou Gujanun, and made his wife sole executrix. 
Gujanun survived him, and then died an infant. The plain 


(i) Pflon jen v. Prankoomvar, 1 Bor. 173 [194J ; KrUhnaram y, Mt . BheeJcee , 

2 Bor. 329 [862] . 

<k) 8 I. A. 99, 109. 

it) Dalpat Narotum v. Bhagvan Khushal , 9 Bom. 301, 303. 

(m) Bhaghirtibai v. Kahnujirar , 11. Bom. (F. B.) 285 ; Janlcibai y. Sundra, 
14 Bom, 612. 

(«) Yinayek v. Imumeebaee , 1 Bom. H. C. 117 ; afrd., 9 M. I. A. 516 : 8. C. 

3 8uth. (P. C.) 41 ; followed Bha$kar Trinibak ▼. Mahadtf r. 6 Bom. 3EL C. 
tO. C.JJ1, 
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tiffs, nephews of Bhugwantrao, filed their bill against the 


r 

i 


Veniol*. 

t 


— s 


Bbugwautrao. 
Ltixunitvlmee, Defendant. 


r 


i 


Auundruo. 

i 

\ iuayek Anumlrao A or«., 
riflinUfTn. 


3 daughter*, 


widow and daughters. They prayed for a declaration that 
the widow was only entitled for life, and that they were 
entitled as next heirs in remainder. It is stated that the 
bill set out various acts and omissions amounting to waste, 
and charged Luxuineelmee with attempting to adopt. It 
prayed that she should be restrained from selling or dis- 
posing of any part of the estate from committing waste, 
and from adopting. The bill was demurred to, so that all 
the allegations contained in it were taken as true. 


The whole argument turned upon the asserted right of , 
the plaintiffs as next heirs after the widow. The Court held j 
that the persons to succeed after Luxumeebuoo were thoj 
heirs of Gujanun, and that, according to the Mayukha those/ 
heirs were his sisters, the defendants, and not his cousins, 
the plaintiffs. This decision was confirmed by the Privy 
Council. But at the end of their judgment (<>}, the Supreme 
Court said, that as to the mode in which sisters take it would 
appear by analogy that they take as daughters. As it had 
been decided by Ihirconnrbcur^s case that the daughters 
of a man take absolutely, so therefore do the sisters. In 
confirming this decision, the Judicial Committee said (jp). 
“ They consider that in Bombay at least the sisters in such 
a case as this are the heirs of the brother. The consequence 
is, that in whatever possible manner the will of the testa- 
tor is read, the entire interest in the property must, we 
think, be viewed as vested in the widow and her daughters, 
or some or one of them, and that, therefore, the appellants 


Siitorn wild to 
take absolutely 


(o) 1 Bom. H* C« 124. 


(p) 9 M. 1. A. 638. 



woMAJi’s mm 


[Cka*. 


here, the sons of the brother of the testator, are suing in a 
matter in which they have not shewn the slightest interest, 
nor with which they have any concern. The result is, that 
in their Lordships’ opinion the demurrer was rightly allowed, 
and that the appeal should be dismissed with costs.” 


$ 572. The force of these decisions consists in the fact 
that they were given upon demurrer. If, therefore, the bill 
alleged acts of waste w hich would have entitled reversioners 
coming in after the sisters to an injunction, then, inasmuch 
as the demurrer admitted the allegations in the bill, the deci- 
sion is conclusive that the estate was vested absolutely in 
the daughters, after the widow's life estate. In consequence 
of a suggestion which was made in previous editions of this 
work, that the general allegation of waste might not have 
been put in any form which would have supported a decree, 
HVidropp, C. J., in a judgment already referred to ( q ), 
stated that lie hud sent for the original record of the suit, 
it appeared from it that, amongst other specific charges of 
waste committed by Lush in* vUut t paragraph id of the bill 
contained the following statement. “ The defendant buxu» 
meebaee has sold the said piece of land situate at Warli t 
forming part of t he immovable estate of her deceased 
husband, and is still attempting to sell part of the immovable 
property of her said husband, with a view of appropriating 
the money to her own use, although she did not and does 
not pretend that there was or there is any necessity for the 
said sale, and several brokers have, during the last year and 
a half, at her request, gone into the bazar at Bombay, and 
on several occasions offered the said last mentioned property 
for sale.” Upon this the learned Chief Justice correctly 
remarks. “ This paragraph (the truth of which for the 
purpose of the demurrer was admitted) was alone quite 
sufficient to support a decree and injunction, if the plaintiffs 
had any interest in the property, the subject of the suit.) 


(a) Tuliaram v. Mathuradas. 5 Bom. d. 6?1. 
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The Supreme Court and Privy Council, however, held that 
the plaintiffs had not any interest, reversionary or otherwise, 
in the property.” It will be observed that the plaintiffs 
rested their whole ease on the assertion that they were 
next in succession to the widow, and that the sisters were not 
heirs at all. The question of heirship appears to have been 
the only one argued, and no point seems to have been made, 
that the sisters, even if they were heirs, only took a limited 
estate. The Supreme Court, however, decided that the 
quality of a sister's estate must be taken to be the same as 
that of a daughter's estate. They assumed that Pcuvooivr- 
baee*» case had settled that this latter estate was an absolute 
one. Sir l\\ } stmpp says (r), “the appellants in 

Vinayek v. Liu'umrrhnrt' resorted to Her Majesty's Privy 
Council against the advice given to them by counsel.” As 
he states that the decisions in that case and in /Vtccoorer- 
base*# case “were in accordance with thepre-existing tradi- 
tions in that Court and in the legal profession iit Bombay,” 
it is probable that counsel in England were instructed that 
the question of heirship was the only point open to argu- 
ment. The result is, that there is a tacit recognition by 
the Privy Council that both daughters and sisters take an 
absolute estate in property which they inherit from father 
or brother. Where then* are several daughters or sisters 
they take in severalty and act as joint tenants (*). 




5 573. A much more difficult question is as to the lino of 
descent appropriate to property which lias been taken as 
her absolute estate by a female inheriting to a male. In 
some of the earlier Bombay decisions this question was 
answered summarily by saying that, as site took the 
property as her Mridharunn, it must necessarily pass from 
her to those persons who, under the texts of the Mitakshara, 
II, 11, § 8, 9, are the heirs to such property (t). A different 


De*c«at of 
property taken 
absolutely by t 
ffltTMle heir. 


(r) 3 Bom. 672. (#) ttindnhai v. Anachaiya> 13 Bom 206. 

{t) NavaUratn v. Nandki,itwr t l Bom. H. 0. 200 j Bkatkar Tritnbak v. 
tfahade* ftomji, 8 Bom. H. C. (O. 0. J.) 1. 
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deoulon mt given by Mr. Justice West in the , 

Vijiarangam v. Lakthuman («). 


0Moi»l d«tc«nt 
of iaboritod 
ctridbctnum. 


There certain property descended from Vithoba to B&pn, 

Vitbob*. 


Laksburnau- 


Bbagirthi, — Bapu 
died 1S40- died 1S4S. 

I 

Ye*ab»i> died 1889. 


ThAmabti, 


j> and from him to his danghter Yesnbai. At her death Lak- 
fthuman, her mother’s brother, and Thamabai, her father's 
sister, each claimed to carry on a suit in which she was 
j engaged in reference to the property. It was decided that 
Thamabai was entitled. A most elaborate judgment was 
pronounced by Mr. Justice West, in which he naturally took 
the same view upon the subject of stridhanum that had been 
propounded by the learned editors of West and Biihler's 
Digest (v). He held that the property which had descend- 
ed to Yesnbai from her father was her stridhanum . But 


! 


i 

Deeocnt accord- 
ing to Mayukha. 


according to the Mayukha (iv. 10, § 20), inherited property, 
though it is stridhanum, not being one of those kinds of 
stridhanum for which express texts prescribed exceptional 
modes of descent, goes on the woman’s death to her sons 


and the rest, as if she were a male, and this notwithstand- 
ing her having daughters. This being so, the property 
inherited by Yosubai would, in the absence of descendants, 
go to her parents, just as if she had been their only son, and 
failing them to the paternal grandmother and the sapin * 
of the father, the got rajas taking precedence over the bhi* Y 
gotras. But according to the doctrine of Western Iry> & 
a female who is born in the family is a gotraja sap ro P e K 
Therefore Thamabai (though married) was the next fc° rre ^ 


Sr 16 


§ 574. This view practically gets rid of the idea that p^ui 
perty, inherited by a daughter, would pass to her heirs in t*ti 
line of descent of stridhanum properly so-called. It would 


(M) 8 Bom. H. 0 (O. 0. J.) 244. (») W. & B 2nd ed. 481* 3rd ed. 140, 828. 
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make it go in a new line of descent, as if she were a male. 
The same view of the meaning of the Mayukha was adopted 
in a later case, where a married woman had received a 
house from a stranger to the family, ami had also saved 
money from her own earnings. It was held that the sue* 
cession to her must be treated as if she was a male, and 
therefore that her daughter-in-law would inherit in prefer- 
ence to the daughter of a deceased daughter («•). 


$ 575, The learned Judge then went on to pronounce Ins 
views as to the law of the Mitakslmra (.»•). He considered 
that according to it, property inherited bv a woman would 
pass like ntridhanum f strictly so-called. In this particular 
case, as Yesnbai’s marriage was in the Astmi form, her tttri- 
dhanum would go to her parents and their next of kin. But 
as by marriage Bagirthi would pass into the family of her 
husband, the ftapi talas oF Bagirthi and Bapu would he, in 
the first instance, BapuV blood relations, of whom, according 
to Western law, Thamabai was the nearest living. Accord- 
ing to either principle of descent, Thamabai was the heir. 


Acdnrriinff to 
th* Mitfunlumu 


MiUkuhurH law, 


As the case was necessarily decided by the law of the 
Mayukha, of course everything said by the learned Judge 
as to the different, system of the Mitakshara was nb/trr 
dictum. But it is important to observe, that exactly the 
same result would have been arrived at upon the doctrines 
laid down in Bengal and Madras. According to them, 
on the death of Yesubai, the property would go to the 
person who was next heir to Bapu, the last male holder. 
But in Western India, his sister was clearly flu* nearest 
heir. Wextropp, 0. J., assented to the conclusions of his 
learned colleague, but gave no opinion as to In’s reason- 
ing. Ho merely said, that according to the Mayukha, 
Thamabai was the heir. This she undoubtedly was on any 
view of the law. 


(to) Bui Narmada v. Bhngwantrai, 12 Bom. 505. Sre Dalprtt Nurotum ?, 
Bhu^ymn Kuthal, 9 Bom, SOI. 

<#) 8 Bom. H. C (0. C. J ) 201. 
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WOMAN** N8TAT* {«•»• XX, 

§ 578. Partition is another mode by which the property 
of a male may come into the hands of a female. This, 
however, can hardly ever take place except in Bengal. In 
Southern India women never appear to take upon parti- 
tion anything more than a life provision for maintenance. 
And though the contrary rule is asserted as to the other 
provinces governed by Mitakshara law, the cases seem 
very rare (?/). In two early cases which came before the 
Supreme Court of Calcutta, where a share was decreed to 
a widow on partition, the Court seems at first to have 
treated her share as governed by the laws which regulate 
the right of a woman over property given to her by her 
husband, and not by those which relate to property in- 
herited from him (y), Consequently, in each case their first 
decree was that she should take the movable property ab- 
solutely, and the immovable only for life. But in each 
case they reviewed their decree, and ordered that she 
should take the whole to be enjoyed in the manner pre- 
scribed by Hindu law ; that is, for a widow’s estate. The 
Court Pandits “expressly declared that the mother who 
took upon partition, and the widow who succeeded to her 
husband’s property, stood upon the same footing with 
regard to their interests in the estates” (a). The Judicial 
Committee treat it as an open question under Benares law, 
whether a widow taking a share on partition does not take 
an absolute interest in that share, though they observe 
that in a case coming from Lower Bengal, the contrary 
had been decided by themselves (/>). Of course it would 
be different if, by the terms of the partition, the widow or 
mother took an absolute estate (r). Jagannatha seems to 
be of the contrary opinion, so far as it is possible to make 


(y) Ante, § 437 — 441 ; Gooroobnlsh v. Lutchmana , Mad. Deo. of 1850, 61. 

(®) See as to the distinction, per curiam, Bhugwinuieen v Myna Bate , 11 
M. I. A. 510; 8.C. 9 Suth, (P. C.) 23. 

(a) Cossinavt v. Hurrosoondry, affirmed on appeal to P. C., 2 M. Dig., 198 ; 

F. MacN. 79, 85, 88 ; V. Darp., 97 ; Goo roaper shad v. Seebchunder , F. MacN. J 
69, 78 ; Kamikhnprasad v. Jagadumba , 5 B. L R. 508. 

(5) Per curiam , 11 M, T. A. 514, supra , referring apparently to Cossinaut v. 
Burrosoondry , supra , note (a), 

(e) Bolye Chund v. Khetterpaul , 11 B.L. R.459 ; Rampei'shad v. Chaineram , 

i n w. i>. io. 
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oat what bis opinion is (d) . But upon analogy there can 
be no reason why a woman who takes part of a property 
on partition between her sons, should have a larger interest 
than if she had taken the whole in the absence of sous. 
Apararka includes the share received by a wife or mother 
on partition under the head of xtridhannm (*)» This of 
course leads to no necessary inference that she has an ab- 
solute power of disposal over it (/). 


§ 577. The whole of this question was very elaborately MotW# ttiti 
discussed in a recent ease under Bengal law, where it was whJuV widow 
necessary to deride how property should devolve which * 
had been allotted to a mother on partition with her sons («/), 

The Court pointed out that f ‘ tin* wife’s interest in her bus- 

( t 

band’s estate resolved itself into a right to maintenance, I j 
except in the absence of lineal male heirs, in which case 
she takes the inheritance, and in two eases — one occurring 
in her husband’s life time, the other after his death — in 
which she takes a share.” While her husband lives, he is 
absolute owner of the estate*, and her claim is merely to 
maintenance. But if he chooses to come to a partition with 
his sons, and the wife is without male issue, she is allowed 
a share equal to a son’s. So after the husband’s death, 
the whole inheritance vests absolutely in his male issue, 
and the widow is only entitled to maintenance. But if she 
has sons, and her sons or grandsons partition among them- 
selves, she is entitled to a share out of the property which 
comes to them, but not out of that which falls to her step- 
sons ( h ). In either case the share allotted to her goes 
back on her death to her husband's family, while during 
her life her power of alienating is certainly not greater, j 
and apparently not less than that which she possesses over 
property inherited from her husband. As to the case under 


(d) H Dig., 22, 

<#) Jolly, L*»ct. 250. 8t»<? the Rnbjpct di»*c»>»Mpd by J., 11 Bom, p, 802 \ 

W.«.ndB. 780. 

</) Se<* Viramit., p. 222. jtnfp, $ 507. 

(g) Sorolah Dot wee v. Hhoobun Mohun oghy % 15 Cal. £02, pp. 800, 814. 

{ n ) Stnmati Hemangini y, Ktdar tfath, 16 1. A, lift, 8* 0. 16 0*1. 7$8* 



718 


WOMAft’t! KSTATB 


(«»***, 


discussion, viz., that of a partition after her husband's 
death, the Court said — “ The conclusion which I draw from 
the Bengal authorities is that a wife's interest in her hus- 
band's estate given to her by marriage ceases upon the 
death of her husband leaving lenial heirs in the male line ; 
that such heirs take the whole estate; and that the share 
which a mother takes on a partition among her sons she 
does riot take from her husband, either by inheritance, or 
by way of survivorship in continuation of any pre-existing 
interest, but that she takes it from her sons in lieu of, or 
by way of provision for, that maintenance for which they 
and their estates are already bound. I think it follows as a 
necessary inference that, on her death, that share does not 
descend as if she had inherited it from her husband, but 
goes back to her sons from whom she had received it.” In 
many eases these sons would be the same persons who 
would take if the share went back to the heirs of the late 
husband. But it would not be so if there were sons by 
different mothers. In such a case, “ the rule contended 
for by the appellant would, on the death of either mother, 
who lmd obtained a share on partition among her sons, 
take her portion, which had been carved out of her own 
sons* share alone, and divide it rateably among sons and 
step-sons. 

K«tafo of witv § 577 A. Upon these principles it would seem to follow, 

buallaud^ ” b> that where the father made a partition with his sons 

during his life, the share allotted to the soul ess wife would, 
on her death, revert to the heirs of the husband. The por- 
tion is taken out of the estate of the husband in which the 
sons, under Bengal law, have no interest until his death, 
unless by partition. The share allotted to her is in lieu 
of the maintenance which is during the husband's life 
charged upon the entire share. It intercepts from the 
whole body of the heirs a certain portion of the estate 
which would otherwise have devolved upon them, and to a 
corresponding extent relieves them of the obligation to 
maintain her. On her death, therefore, her share would 
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devolve, as an undistributed portion o i the husband’s estate 


• t I 


hia heirs. 


$ 578. Extent of a Woman’ Estate. — The nature of a 
woman’s estate must, as already stated, be described by 
the restrictions which are placed upon it > and not by terms 
of duration. It is not a life estate, because under certain 
circumstances she can give an absolute and complete title. 
Nor is it in any sense an estate held in trust for rever- 
sioners. Within the limits imposed upon her, the female 
holder has the most absolute power of enjoyment. She is 
accountable to no one, and fully represents the estate, and 
so long as she is alive no one has any vested interest, in the 
succession. On the other hand, the limitations upon her 
estate are the very substance »>f its nature, and not merely 
imposed upon her for the benelit of reversioners. They 
exist as fully if there are absolutely no heirs to take after 
her, as if there were. Acts which would be unlawful as 
agaimst heirs expectant, are equally invalid as against the 
Sovereign claiming by escheat »/)• The principles which 
restrict a widow were laid down by the Judicial Committee 
in the case cited above, ns follows; “It is admitted, on 
all hands, that if there be collateral heirs of tin* husband, 
the widow cannot of her own will alien tin* property except 
for special purposes. For religious or charitable purposes, 
or those which are supposed to conduce to the spiritual 
welfare of her husband, she lias a larger power of disposi- 
tion than that which she possesses for purely worldly pur- 
poses. To support an alienation for the last, she must 
show necessity. On the other hand, it may bo taken as 
established that an alienation by her which would not other- 
wise be legitimate, may become ho if made with the consent 


Her power c »f 


defined by 
Judicial Com. 
mitten. 


ii) Collector of Matulipatnm v. Caraly Venkata, 8M.I.A. 529, 550 ; 8. C. 
2 Sutln ( P. C.) 59 ; Harrydontt v, Hungnnmonoy, Nev. 057, where the nature of 
the estate i » venr fully d+*«cfiht»d bv Peel, C. J., Uurunutk v Kriehnajt, 4 Horn, 
462 i Karnpva Tevan v. Altufu, 4 Mud. 152 ; Mohadeoy Kmm v, fforuk Nnrain, 
9 Cal. 244 j Dhondo ?. Halkriuhna , 8 Horn. 190. Nee at to the position of a 
widow in poweasion, where a preferable title hoe been crated by adoption or 
will, Aft. Bundor v. Parbati, J6 I. A . IS6j 8, 0. 12 All. 51. The widow of a 
Nambudri Brahman U governed by the mm* ruh§, 11 Mad. pp, 157, 165. 
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of her husband's kindred. But it surely is not the necessary 
or logical consequence of this latter proposition, that in the 
absence of collateral heirs to the husband, or on their 
failure, the fetter on the widow's power of alienation 
altogether drops. The exception in favour of alienation 
with consent may be due to a presumption of law that 
where that consent is given, the purpose for which the 
alienation is made must be proper" (A*). 


Full power of 
enjoyment. 


Not a trustee. 


$ 579. It is probable that in early times a widow was 
morally, if not legally, bound to restrain her personal expen- 
diture within the modest limits which were considered suit- 
able to her bereaved condition (/). But whatever may in 
former times have been the force of the injunctions contained 
in such passages of the Hindu Shastras, or whatever may 
now be their effect as religious or moral precepts, they cannot 
be regarded at tho present day as of any legal force, in res- 
tricting a widow in the use and enjoyment of her husband's 
property while she lives. Her absolute right to the fullest 
benefit of her life-interest appears long to have been recog- 
nized (?>/). And, of course, there could be still less reason for 
imposing any such restrictions upon other female heirs. A 
woman is in no sense a trustee for those who may come 
after her. She is not bound to save the income. She is not 
bound to invest the principal. If she chooses to invest 
it, she is not bound to prefer one form of investment to 
another form, as being more likely to protect the interests 
of the reversioners. She is forbidden to commit waste, or to 
endanger the property in her possession, but short of that, 
she may spend the income and manage the principal as 


(fc) The position of a widow in the Punjab appears to be exactly the same, 
pxoept that tier powers of disposition are only to be exercised for secular objects. 
Punjab Customary Law, 11. 177, 179, 203, 209. 

(f) It seems to have been the opinion of Alitter t J., that she was still subject 
to such a restraint. See his remarks, Keiy Kolitanyv, Moneeram , 13 B. L. K. 
5 ; 8. ,C. 19 Suth. 367 ; but see contra , per Glover and Kemp , JJ., ib. 58, 76. 

(m) Per curiam, hamavadham v. Joy$o, 3 Mad. H 0. 116; Cosrinaut Bymck 
v. iiwrrosuudry, 2 M. Dig. 196, 214, affirmed in P. C. Morton, 86 ; V. D&rp.. 
P7 1 Qooroobuksh v. Lutchmana, Mad. Dec. of 1850, 61. 
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she thinks proper { n ). It she mhkes savings, she can if 
give them away as she likes during her life. She is not JkooB»»UtioM, 
bound to leave anything behind her beyond that which she|j 
received (o). 


§ 580, The law as to the right of a woman to accumulations 
from the estate of the last male holder is rather complicated, 
and appears to be in some respects unsettled. These accu- 
mulations may be, 1*7. Accumulations made by her husband, 
or other male to whom she succeeds. 2 nd. Accumulations 
made after his death, and before the estate was handed 
over to her. 3rd. Accumulations made by herself personally, 
and either invested, or converted into some different form 
or else remaining uninvested in her possession. 


H*r int#r*«t in 
accumulation*. 


made by la«t 
bolder : 


1. Accumulations made bv the last male holder would 
in general be accretions to his estate, and follow it. In such 
a case, of course, no question could arise. The female would 
take the whole as an entire estate.', subject to the usual 
restrictions. There might, however, be a special settlement 
which would cause the rorpus of the last male holder’s estate 
to pass to a male, and tin* accumulations to go by heirship 
to a female. In such a case site would hold these* accumu- 
lations as a new estate, subject to the restrictions which 
apply to the property inherited by a female (p). 


2. The same principle is said to apply to accumulations 
which have been made from the income of the (‘state after 
the death, but before it reached the hands of the widow. 
They are treated as accretions to the body of the fund, and 
can only be dealt with in the same manner as the bulk of the 
property (q). Perhaps, however, the application of this 


between death 
and delivery : 


(ti) Hurrydogx v Vpponmnh , 6 M. 1. A. 483; Hi/nvanath v. Khan(omani t 
6 B. fj. R. 747 ; Hurry done v, Hunq unvion*y } Bov. 657 . 

(o) Chundrabulee v. Brody , OSutii. 5S4 * S. C. 5 Wyra. 335 ; Harendraiutra • 
yan'g good y, 4 B. L. H. {O. C. J.) 41 

(p) Sooi'jeemoney v. Denohundo, 6 M. I. A. 526 ; 8. C. 4 Ruth. {P. C.) 1 14; 

9M. I A. 123. 

(9) Per Macpherson, J., Gntge v. Amirlnmayi , 4 B. it, R. (O. C. J.) «t p. 41 ; 
8. U. 12 Sutb. (A. O. J.) 18 ; Habutty v, Sibcnitndcr , 6 M l. A. at p. 25 ; hri 
Daf v. ffunsbuth, 10 I. A. at p. 15& ; 8. C, 10 Cal. p. 885. 
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by herself. 


Her rijfht in 
accumulations 
made by herself. 


U, 


rale would depend upon the amount of such savings, and 
the form they had assumed. If a widow was kept out of 
her estate for some time, and then received it with the 
ordinary cash balance, and current rents or interest which 
had accrued since the death, still uninvested, it would be 
difficult to say that she might not deal with these, exactly 
as she would have been entitled to do, if she had been let 
into possession at once. In any case debts or expenses, 
properly incurred by her while she was kept out of her 
income, would be a good charge upon such accumulations, 
just as they would have been upon the corpus (r). 

§ 581. The third case is the one which has caused the 
greatest difficulty. It is admitted that a female heir need 
not make any savings at all. She may spend her whole 
income every year, either upon herself, or by giving it away 
at her pleasure (*). But suppose she does not choose to 
spend her whole income, but accumulates the savings, may 
she dispose of these at her pleasure ? If she has invested 
them, or purchased property with them, does it still remain 
at her disposal during her life? [f she has not disposed 
of it, does it pass at her deatli with the rest of the property, 
or does it pass as her separate property to her own heirs ? 

There is one case in the Privy Council where it would 
seem to have been distinctly laid down, that all the accumu- 
lations of a fund which had descended to a widow, from the 
time the estate vested in her, were absolutely her own, in 
her own right, as distinct from the fund itself, which she 
was only entitled to hold and enjoy as a widow (/). But in 
that case no question arose between the heirs of the widow 
and the reversioner. The point was not discussed, and the 
Judicial Committee has since refused to consider the ruling 
“ as a conclusive or even a direct authority upon the ques- 
tion^ (u). On the other hand, it has been decided by the 


(r) See cases in last note, and per Jackson , J., Puddo Monet v. Dwarkanath . 
25 8 uth. at p. $41. 

is) Ante, $ 579* (t) Soorjeemoney Donsee ▼. Denobun do, 9 M. I. A. 12$. 

(ti) Qonda Kooer v. Kooer Oodey, 14 B. L. K. at p. 166. 
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High Court of Bengal, that any property which a Hindu 
widow has purchased out of the income of her husband 1 * 
estate would be an increment to that estate, would be 
inalienable by her during life, and would descend at her 
death to her husband’s heirs. To that extent the judgment 
was affirmed by the Privy Council to be good law (r). It 
has, however, been suggested by the Judicial Committee, 
that perhaps purchases made by a widow from the income 
of her husband’s estate are not necessarily accretions to it, 
unless she intended them to be such ; and that such inten- 
tion will be presumed in the absence of proof to the con- 
trary, but might possibly be rebutted by evidence of a 
direct intention on her part to appropriate to herself, and 
to sever from the bulk of the estate, such purchases as she 
had made. It was not necessary, however, to decide the 
point (tv). In a later case, upon a review of all the pre- 
vious authorities, the High Court of Bengal held, that if a 
widow purchased property out of the current savings, that 
is out of the year’s income, this would not be an irrevoca- 
ble addition to the corpus of the estate, but might be dis- 
posed of by her at her pleasure, or sold again, and the pro- 
ceeds spent as she chose. That the same rule would apply 
if the widow, u having no present occasion for spending 
monies, but foreseeing one after the lapse of a year or two, 
had thought it advisable to invest the money temporarily 
in land.” They offered no opinion as to what might be her 
power over accumulations properly so called, or over pro- 
perty purchased with such accumulations. But they said. 


/ 


* 

i 


h 


Accumulation* 
wpomnlly re- 
nerved for her 
own n»«*. 


Cftih balance* 


ft') Chmcdkry Bholnnath v. \ft. BhnnnbntU , 7 B. B. H. 93, reverend on another 
point ; Bfuiqbuiti v, Chmvdhry ftholanafh, 2 I. A . 250 ; SL 0, 21 Hntb. 168 ; acr,. 
IU to the descent of iiuch property ; Chundrabnhr v. Hrody , 9 Hntb. 5H1 ; H. (5. 
5 Wym. 335 ; Hnrrydo** v. Hnnnnnmo too/, Sov. 657; Ann ml Chandra v. 
NUmmi, 9 Cal. 758 I*ri Hut v. Hunnhutti , 10 I. A. 150, p. 158; H <; 10 Cal. 
324, p. 334 ; acr. as to the first point ; Kmrr f hairy v. Phoolrhniul, 5 N,*W. P. 
1$»7. 201. 8ee too ftinm>83V.r v. Hum Jo y. 2 Kuth. 327 ; (*<>bind v. Ihilmrer, 
.2% 8uth. 125, in which it was mumed that property puredmved by a 11 indu widow 
lint of th* proceed* of her bua hind’s eirtate, or from a fund obtained by *y>6enl«t- 
' with *uch proceed*, would pa** to hi * heir*. Of conn? purcb«»<*i* made by 
- out of her own aeparate property ar* her own. But the nnu « «*f proving 

J ar* §o ro*t* on thoae who a*#ert it. Lamb v. J Mi. Govindmoney , o, D. of 
, 113; 28 doth. 125. »vp. 
w) Gonda Kooer ▼. hooer Oode y, 14 B, L, H. 159. 
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ft WhAt are accumulations in the view of these cases ? not, 
surely, the accidental balances of one or two years of the 
widow's income, but a fund distinct and tangible. There 
is nothing whatever in this case to indicate that any such 
fund ever had been formed or had existed ; and we have 
no reason to suppose that accumulations had ever arisen, 
except that the widow may have spent in some years more, 
in others less, and in that sense the savings of the less 
costly year might be an accumulation to meet the charges 
of the next" (,r) . 

§ 582. The whole law upon this subject was again 
examined by the Bengal High Court and in the Privy 
Council under the following circumstances (y). A husband 
left two widows, and a daughter by one of them, named 
Dyji. The widows inherited landed property from their 
husband, and purchased further property out of the income 
of what they had inherited. The husband died in 1857, 
the new property was purchased shortly after, and in 1873 
the widows made an absolute gift to the daughter of lands 
consisting partly of what they had inherited and partly of 
what they had purchased. The collateral males, who were 
heirs presumptive after the death of the daughter, sued for 
a declaration that this gift would not affect their reversion- 
ary interest. The Bengal High Court examined the law 
very fully, but did not decide whether the gift by the 
widows of the after-acquired property, would be effectual 
beyond their lives, considering that the case was one in 
which it was premature to make any declaration of right. 
The Judicial Committee thought that the heirs were entitled 
to have a declaration as to the effect of the gift, and decided, 
that the widows had no greater power over the purchased 
property than over what had been inherited. They treated 

(*) Puddo Monee v. Dumrkanath, 25 Suth. 835. As to purchases made by a 
w r id<'w with money borrowed on her own credit, or on the credit of her bnt* 
band’s estate, aee Kootr Qodey v. Vhoolchund, 6 N.-W. P. 97. 

(y) Hunsbutti v. 7m Put , 5 Cub 512; hri Dut v. Hunubutti, 10 I. A. 150 ; 
8. C. 10 Cal. 824 i Shm> Lochun Singh v, ftabu Snheb 8ingh t 14 1. A. 68; 8. C. 
14 Cal. 887; Qri&h Chundtr *. Broughton, 14 Cal. 861, ftffd. sub naming, 
Soudamini Da$t*t v. Broughton, 16 Cal. &J4* 
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it m settled that “ a widow’s savings from her husband’s j 
estate are not her stridhan. If she has made no attempt to j j 
dispose of them in her lifetime, there is no dispute but that 
they follow the estate from which they arose. The dispute 
arises when the widow, who might have spent the income 
as it accrued, has in fact saved it, and afterwards attempts 
to alienate it.” They also said that they did not “ think it 
possible to lay down any sharp definition of the lino which 
separates accretions to the husband’s estate from income 
held in suspense in the hands of the widow, as to which 
she has not determined whether she will spend it or not.” 
They then proceeded to say, “ In this ease the properties 
in question consist of shares of lands, in which the husband 
was a shareholder to a larger extent. They were purchased 
within a short time after his death in 1857. No attempt to 
alienate them was made till 187*1. The object of the alie- 
nation was not the need or the personal benefit of the 
widows, but a desire to change the succession, and to give 
the inheritance to the heirs of one of themselves, in prefer- 
ence to their husband’* heirs. Neither with respect to this 
object, nor apparently in any other way, have the widows 
made any distinction between the original estate and the 
after purchases. Parts of both are conveyed to Dyji imme- 
diately, and parts of both art* retained by the widows for 
life* These are circumstances which, in their Lordship’s 
opinion, clearly establish accretion to the original estate, 
and make the after purchases inalienable by the widows 
for any purposes which would not justify alienation of the 
original estate.” 


§ 583. On the other hand a sum of money representing BaUnc# fold in 
rents accruing during the last year of the widow's life was 
held to pass to the widow’s representatives, not to the re- 
versioner (z). Saryent , C.J., said, "In the present case 
the cash balance in question does not amount to much more 
than half the yearly payment by K. B. and had not been 


<«) Rmtt Cam ac r, Jivibai, 10 Bom* 478, p* 480. 
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ISinreai power 
of disposal. 


Devise or grant. 


Case of manager 

differs. 


separated from the general account so as to form a distinct 
fund which could be regarded as “ savings.” There is 
an entire absence of any outward sign of an intention to 
accumulate ; whilst on the contrary the existence of debts 
rebuts any such intention, and points to the conclusion 
that the balance was held in suspense by the widow at the 
time of her death, to use the language of the Privy Council 
ill Isri Dut v. Hurwbutti” 

§ 584. None of these restrictions apply to property which 
has passed to a female, not as heir, but by deed or other 
arrangement which gives her express power to appropriate 
the profits. The savings of such property, and everything 
which is purchased out of such savings, belong absolutely 
to herself. They may be disposed of by herself at her 
pleasure, and, at her death, they pass to her representa- 
tives, and not to the heirs of the last male (a). But the 
mere fact that a Hindu female takes under a will or a deed 
of gift or arrangement, that to which she is really entitled 
as heiress, does not necessarily enlarge her powers. The 
question will still be, what estate did she take ? not how 
did she take it (b). 

§ 585. It will be observed that the right of a Hindu 
female to acquire a separate estate for herself out of the 
savings of her limited estate, stands on a completely differ- 
ent footing from that of a Hindu father, under the Mitak- 
shara law, or the managing member of a joint Hindu family. 
It has been decided in such a case that all purchases made 
from the profits of the estate form part of it, and follow its 


( n ) Hhaqbufti v. Chowdhry Bholanath, 2 1. A. 256 ; S. C, 24 Suth, 16S; Quru 
v. Nafai\ Z B. L. H. (A. C. J.) 121 ; S. C. 11 Suth. 497; Nellaikumaru v. 
Marakathammal , 1 1VI ud . 166. 

( b ) Moulvie Mahomed v. Shewvkram , 2 1. A. 7 ; S. C. 14 B, L. R. 226; S. C» 
22 Suth, 409; eoe per curiam, 2 I. A. 261, explaining decision in Habutty v. 
Sibchunder , 6M. 1, A. 1 ; Lakshmibni v. Hirabai , 11 Bom. 69, affd. p. 5 79, 
Qanpnt Hao v. Ramchandet\ 1 1 All. 296 ; Nunnu Meah v, KrishnaBami, 14 Had. 
2/4. There is no rale of Hindu law that a gift to a female should only carry 
with it the limited nature of a female estate by inheritance. Kollany v. 
Lu&chmW) 24 Suth. 995 ; Pubitra v, Damoodvr, ib . 397* 
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character (c). But then the entire annual profits of the 
estate are not the property of the father or manager. The 
sons in the first instance, and the other members of the 
family in the second instance, are jointly interested in the 
income as well as in the principal. But in the case of the 
female heir the whole animal profits are hers, and until her 
death no vested interest comes into existence. 

§ 586. The purposes which authorize a Hindu widow to R«H#iot« 
mortgage or sell her property are summed np by the Judi- p(mH ' 
oial Committee in the words already quoted (§ 578) (<f). 

The same rules apply to any other female, except perhaps 
in Bombay. But of course it is only when the property 
comes to her from her husband that religious benefit to him 
constitutes a reason for alienation. 



The primary religious purpose which a widow is bound to 
carry out at any expense to the estate, is the performance of 
the funeral obsequies of her husband, and of all ceremonies 
incidental to those obsequies. These are absolute necessi- 
ties. There are other religious benefits procurable for him, 
which are more of the nature of spiritual luxuries. Pilgri- 
mages by the widow. to holy places come under this head. 
For these it would appear that she may dispose of a part of 
the estate, but that the expense which is allowable must be 
limited by a due regard to the entire bulk of the property, 
and may even be totally inadmissible, where it is not war- 
ranted by the circumstances of the family (c). She may 


also alienate the property in order to defray the expenses 
of ceremonies for other members of the family, such as her 
husband’s mother, provided they were ceremonies which he 
was bound to perform in his lifetime, and in the benefits of 


(c) Skudanund v, Bonomalee , 6 Suth. 256 ; 8. C. on review, nub nemun*, 
Budanund v. 8 oorjo iJonee, 8 Suth. 455 ; 8. 0. 1 1 8:1th. 436 

(d) Bee too Lukhae v. Qokool, 13 M. 1. A. 200; 8. C. 3 B. L, R. (P. C.) 57 / 
S. C. 12 Suth. (P. C.) 47. Bee 5 Wilson, 16. 

(#) Huromokun v. Auluckmonee, l Both. 252; U shruj v. ftrojeteuree, Jl 
B» L. R. US; 8. C. 19 Both. 426; MuUwrram v. Gopaut , 11 B. h. R. 416; S, 
C, 20 8ath. i87 ; Luhnearam v. h'hooshalee, 1 Bor, 412 [455 j ; Rama v, Runga t 
8 Had. 552 ; Lakshminarayana ?. £>a$u, U M*d, 286. Punjab Cwtota*, 6#, 
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which he would participate* And it makes no difference 
that the ceremonies for which the outlay was incurred, 
would be actually performed by some other member of the 
family (/). But a daughter is not authorized to charge the 
family property in order to defray the expense of her 
mother's Shradh ( y ). Nor is a widow authorised to sell her 
husband’s property for pious and religious purposes, intend- 
ed to secure her own spiritual welfare ( h ). 


Charities. Religious purposes are said to include a portion to a 

daughter, building temples for religious worship, digging 
tanks and the like (i). It has, however, been held that 
the digging of a tank would not justify a Hindu widow in 
alienating a portion of the property (k). So various cases 
are found in which gifts to Brahmans or to idols have been 
supported against reversioners (/). But such alienations 
must bo to a small extent, and would hardly be supported 
if they trenched materially on the property (in). 


HuiUnd** § 587. The obligation of a widow taking her husband’s 

property to pay his debts comes under the head of religious 
benefit, unless they are contracted for immoral purposes. 
She is under the same obligation to discharge them as a son 
would be. Whether they were or were not contracted for 
the benefit of the estate is immaterial (n). It has, however, 
Debu barred. been held that where debts are already barred by lapse of 

time, she cannot burthen or dispose of the estate for their 


if) Chowdry v. Russo moyee, 11 B. L. It, 418; S. C. 10 Suth. 809; Ramcoo. 
mar v. Ichamoyi , 8 Cal. 80. 

(y) Raj Chunder v. 8heetthoo 9 7 Suth. 146. 

\h) Puran Dai v. Jai Narain , 4 All. 482 

(%) Futwah in Cotwinaut v. Ifurrosundry , in the P. C., cited V. Darp., 101 j 
2 M Dig. 119. 

(k) Runjeet v. Mahomed Baris, 21 Suth. 49. 

Jugjeevun v. Deosh un/cur, 1 Bor. 894 [43Cj ; Kupoor v. 8evukram t id. 
405 [448 J. 

(m) Qopaula v. iVarrama, Mad. Dec. of 1850, p. 74; Choonee Lull v.Jussoo. 
1 B»>r. 55 [60 j. 

in) Chetty Colum v. Rungasawmy, 8M. I. A. 319 j S. C. 4 Snth. (P. C.) 71, 
Ooluck v. Mahomed Rohim t 9 Sath. 816; Cossinaut ?. Hurroeoondry , 2 M. 
Dig. at p. 204; 8ubbaiyan v. Akhilandammal, Mad. Dee. of 1860, p. 15; per 
curiam, Ldkshman v. Satyabhamabai t 2 Bom. 499. 
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discharge (o), and this appears to be certainly the law aa 
regards an ordinary manager of the family property (p)t 
This seems sensible enough as a matter of mundane equity, 
though it may be doubted whether a plea of the statute 
would be accepted in the Court of the Hindu Rhadaman- 
thus. In more recent eases it has been repeatedly held 
that a widow's obligation to pay her husband's debts, and 
her right to alienate property descended from him for that 
purpose, is not affected by the statute of limitations, or any 
similar contrivance for getting rid of his obligations {q). 

Such a payment, however, must be made hand fide in dis- 
charge of the duty of the widow to pay all her husband's 
debts equally as far as she can. She ought not to prefer 
one valid claim to another ; still less ought she to alienate 
the estate for the express purpose of giving creditors whose 
debts were barred by time a preference over those whose 
debts were valid and subsisting. Such a preference, exer- 
cised in the case of an insolvent estate, would bo fraudulent 
and void if the act were that of the insolvent himself, and 
would be equally invalid both in equity and under the 
Transfer of Property Act where it is the act of the widow. 

If she was led to make this preference in ignorance of the 
fact that the debts were barred, those who profited, by an 
ignorance which, in dealing with an inexperienced woman, 
they were bound to remove, would be unable to profit by 
their own fraud (r). 

As a female heir is bound to maintain, and perform the Maintenance, 
marriages and other ceremonies of those* who arc a burthen 
on the estate, so she may mortgage or sell the property to 
procure the necessary funds. A fortiori , of course, may she 


(«) Melgirappa v. Shivappa, 6 Horn. H.C. (A. C. J.) 270. See Hwmchurn v. 

14 8uth. 147. 

(p) Chinnayn v. Qurunalhan, (F. BO 5 Mad. 161). 

(q) Chimiutji v. JHnkar , tl Bom. 6*20; htian Bnboji v, Goftala, ll Bom. 826, 
where the same principle ww applied ton widowed daughter- w- la tv in poseeaeton 
of the ethate of her f&tber.in-l&w. fCondnppa v. Subba, 13 Mad. 189. 

tr) Rangilbai v. Vinayak , II Bom. 6oo. Citing Act IV of 1882, f S3, 
which in not extended to Bombay. 
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do so to procure maintenance for herself, or to defray the 
expense of her own religions ceremonies (#), bat she mast 
wait till the necessity occurs. She must not anticipate her 
wants by raising money, or contracting for the discharge of 
such liabilities before they arise (t). 


Necessity. § 588. These are some of the cases specially pointed out as 

authorising a woman to dispose of her inheritance. Others 
come under the general head of necessity. It is, of course, 
impossible to define what is necessity. Every case must be 
judged upon its own facts. A Hindu female certainly can- 
not have less power than the manager of a family property, 
and does not in tins respect appear to have more. The 
principles laid down by the Privy Council in the well-known 
case of Hunoomanpftr*and v. Mt, Bahooee (u) will equally 
apply to her acts. But it must be remembered, that in 
Aou good for regard to her alienations it is not a question of absolute but 

of relative invalidity. Rhe cannot, in the absence of legal 
necessity, bind the inheritance for her own personal debts 
or private purposes as against reversioners (r), but she can 
do so for her own life (tr). 


Government & 58$. One very common case of necessity is that of a 

revenue. *' * * 

loan of money, or a mortgage or sale of pari of the property, 

to pay off arrears of Government revenue. In such a case 


ts) Rajchundrr v. Rul1nram t Fulton, 133; Ralla 0 unput v. Mt, Toorun , Id 
Suih. 52; Sad a shir v. Dhakubai , 5 Horn. 4 r >0. 

(f) MnlUikkal v. .Mad a Chaffy, C> Mud. Jur. 261. 

(m) Hunaantanpersaud v. Mt. Babooes, 6 M. T. A. 393; R, C. 18 Ruth. 81 
(note) ; ante, § 320; Kame>nvir v, Run Rahadoor, 8 I. A. 8; S. 0. 6 0al. 848. 
(v) ilutwoollah v . Radhabinodee t 8. D. of 1850, p. 596; Lalla Byjnath v, 
ID Sutli. 80. 

(<#>) This wa* formerly doubted, on the ground that she had only « right of 
enjoyment, and that a sale which purported to be Absolute, wag actually void, 
as being a sale of th*t which she never poaaesaed. 1 W. M»cN. 19; 8 Dig. 465. 
Ramnnund r. Bam A'issen, 2 M. Dig. 115, 118; Gungttnarain v Bulram t 2 M. 
Dig. 152, 155. But the reverse is now quite settled, on the ground that the 
woman is absolute owner, though with limited powers. Her acta are therefore 
valid to the extent of her powers, though they may be exercised in excess of 
those powers Gohindmovi v. Shamlal, B. L. K. Knp. Vol, 48; 8. 0. Ruth. 
8p. 165 ; Periva Gaundan v. Trumala, 1 Mud. H. O. 206 ; Rhagavatamma v. 
Patnpannti, 2 M*d. H. 0.398; fCumavadhawi v Joym , 8 Mad. H. 0.116; 
Melgtrappa v. Shivappa % 6 Bora. H. C, (A, 0. J.) 270 ; Ramrhandra t. Bhimrar, 
\ Bom. 577 ; Pray Ths v. Him Kighn, l All. 508. And the same rule hssbeen 
applied, even where the widow held under a condition Against alienation. Bib i 
Sahodra v. Ra\ Jang , 8 Cal. 204; S. G. 8 I. A. 210. 
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it has been several times held by the Bengal Sudder Court, 
that it is not sufficient to show that the money was borrow^ 
ed, or even required for such a purpose, without going on 
to show that the necessity for it arose from circumstances 
beyond the widow’s control (*r) . The result would be, that 
where the estate fell into arrears through the extravagance 
or mismanagement of the widow, no one would venture to 
lend money to pay the Government claim, and the estate 
would be brought to the hammer. As a sale for Govern- 
ment arrears gives a completely new title, the result would 
be that not only the widow’s estate, but that of the reversion- 
ers, would be forfeited (y). But the decision in Hunooman - 
jtersaud’x case shows, that if there is an actually existing 
necessity for an advance of money, the circumstance that 
this necessity is brought about bv previous mismanagement 
does not vitiate the loan, unless the lender has himself been 
a party to the misconduct which has produced the danger (?). 
And this rule has been followed in more recent decisions. 

Of course it will be necessary to show that then 1 was an 

• 

actual pressure, such as an outstanding decree or impend- 
ing sale, and one which the heiress had no funds capable 
of meeting (a). A widow is justified in charging or 
alienating her husband’s property in order to pay the 
costs properly incurrred in defending it, or her own interest 
in it against attack ; but not in a merely speculative suit 
brought to recover property, not belonging to his (‘state, but 
to which she alleged a title ((*). So a debt incurred for the 


(*) Mufeenollah v. Radhnbinodi t 8, D. of 1850, p. 51H* ; fiadhamohun v. 
Oirdkarealal , 8. L). of 460. 

(y) Humchandra ?. Bhimrat , 1 Horn. 377 ; Bought* v Collector of Benarttn, 
5 M. I, A. 271 ; Nuyender v. Kaminw t II M. I. A. 241 ; 8. 0. H Both. (H. O.) 
17. 8*e too Hales of under t^innvu under Act X of I 859 ; Tduck v. AJuddun, 
12 Suth. 504 ; 8. C. 15 B. L, It. 148 tnou»> ; Anund Mot jre v. Muhendro, 15 
But.h. 264, approved ; Baijun v. Brij Bhoukun. 2 i, A. 281 ; 8. C. I Cal. 188, 
or under Bengal Act Vlll of 1 869 j Mohima v. Iium K whore, 15 B. L. H. 142 ; 

b. c.aasuth. 174 . 

it) 6 M. I. A. p. 428 ; 8. C. 18 Suth. 81 (not*). 

f («) Sreanath Hoy v. Ruttunmalla, 8. D of 1850, 421 ? IhxIUi Byjnnth v. 
f*«**i t 18 Suth. 80; Mata v* Bhaghetruthee, 2 N.-W. P. 78; Lala Amamath 
. A chan Knar, 19 1. A. t Lakhaman Bhau v. Hadhabai, 11 Bom. 609. 

(6) Amjad Alt v. Moniram, 12 Ual. 52 ; Indar Kuar v. La it a Praaad, 4 All. 
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necessary repairs of the property will be a charge upon it 
in the hands of the reversioners (c) . 

Where a case of necessity exists, the heiress is not bound 
to borrow money, with the hope of paying it off before her 
death. Nor is she bound to mortgage the estate, and 
thereby reduce her income for life. She is at liberty, if 
Shtmajrwll. she thinks fit, absolutely to sell off a part of the estate. 

And even if a mortgage would have been more beneficial, 
still if the heiress and the purchaser are both acting 
honestly, the transaction cannot be set aside at the instance 
of the next heir (d). 


Hncband’w es- 
tate not bound 
by partomil 
obligation of 
widow. 


* 


§ 590. Where a person dealing with a widow wishes to 
bind the husband’s estate in the hands of reversioners, it 
is necessary to show, not only that the dealing was one 
in respect of which the widow was authorised to bind the 
estate, but that she intended to do so, and was supposed to 
do so. A mortgage by a widow for proper and necessary 
purpose will bind the estate, though she contracted, not 
as widow in her own right, but as guardian for a supposed 
adopted son, whose adoption turned out to be invalid (e). 
On the other hand the Courts of Bombay and Madras have 
refused to hold reversioners liable to satisfy bonds exe- 
cuted by a widow as security for loans contracted by her, 
which neither specifically pledged the estate, nor purport- 
ed to be executed by her as representing the estate, though 
in each case the object of the loan was one for which the 
widow might legitimately have bound her successors (/). 
A contrary decision appears to have been arrived at in 
Calcutta. There a widow had borrowed money for the 
marriage expenses of a granddaughter. A suit was brought 
after her death to recover the money from her husband's 
heirs. The Court held that there was nothing in the cir- 


(c) Hum/ Mohun v. Qoneak Ckunder, 10 Cal. 828. 

( d ) PKoolehttnd v. Hughoobun8 t 9 Sutb, 108; Nabakumnr v. Bhnbasundan 
SB. L. B. (A. O. J.i 875. 

(#) Lain Parbhu Lai v. Mylne, 14 Cal. 401 . 

f f\ (SnAit* hum d im/ial ft Haim Oft? . U. imAA/uut n Cd7 jrn ti. J A l(n J 
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cumstancses which constituted the debt a charge upon the 
estate, but that the estate was, and therefore that the heirs 
in possession of the estate were, liable to satisfy the debt 
as being incurred by the deceased Hindu's widow for a 
proper purpose (</). Either of the two views put forward 
by the Calcutta High Court is intelligible, but it is difficult 
to see how both can be reconciled. 

$ 591. In cases which would not otherwise justify a sale Cmuent of heirs, 
by a female, the transaction will be rendered valid by the 
consent of the heirs. Either on the ground suggested by 
the Judicial Committee, that such a consent is itself an 
evidence of the propriety of the transaction (/i), or because 
this consent operates us a release of the claims of those 
who might otherwise dispute the transaction. But it seems 
to be by no means clear who are the parties whose consent 
is required. The Bandits in an early Supremo Court case 
in Bengal (z) stated, that a gift or a sale of the whole estate 
by the widow would be valid, if made “ with the consent 
of those who are legally entitled to succeed to the estate 
after her death.” In a later case, the Supreme Court held, 
that where the immediate reversioners abandoned their 
rights, those who claimed through them were equally 
bound (A). And in a case before the Sadder Court in 
1849 the Judges seem to have been of opinion, that whero 
the next heir, a daughter's sou, consented to an alienation 
by a widow, this would bar the right of a more remote heir, 
such as an uncle’s son, not claiming through him (/). And 
so it was ruled by the High Court of Bengal in later cases, 
in one of which Mar kb y, J., said, “ To hold otherwise would 
only necessitate the adding of two or three words to the 


(g) Ilamcoomar v. Ichamoyi Da»i, 6 Cal 30. 

Ante) § 67S. Bee Madhub v. Gobind, U Buth. 360, whero Markby, J., 
appeared to think that the signature of the next heir wax only material as evi- 
dence of the necessity tor the transaction j acc. iiaj Hutlubh. v. Oomesh , 
6 Cai. 4# 

<i) Kamanund v. Ham Kissen, 2 M. Dig. 115, 110. 

( k ) tialeechund v. Moore, cited MuUngooUah v. tiudhabmode , 8. D. of 1856, 
661} 8. C. sub nomine , VoUychund v. Moore, Fulton, 78. 

{1) Deep Chund r. hurdeal f 8, 1)» of 1846, 864. 
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conveyance, because the widow may at any time surrender 
the property to the apparent next taker, who will then 
become absolute owner (m). The contrary decision, how- 
ever, was arrived at in 1812. There the husband left a 
widow and two sets of heirs; the sons of his maternal 
uncle, who were the next in succession, and paternal kin- 
dred in a more distant degree. It was held, on the 
opinion of the Pandits, that not only was the consent of 
all the maternal uncle's sons necessary, but that even 

Who must con- if this consent had been given, it would have been further 

»ent. 

necessary to procure the consent of the paternal kindred. 
Not as heirs in reversion, but as being the legal guardians 
and advisers of the widow. Those, however, who did con- 
sent would be unable to claim in opposition to the deed («). 
This ruling was followed by the Bengal Sudder Court in 
1856, when they said, “ We are of opinion from the autho- 
rities cited in the margin (</), that in order to render a 
sale by a Hindu widow valid it must be signed or attested 
by all the heir * of her husband then living ; the execution 
or attestation by the nearest heirs alone is insufficient" ( p ). 
To the same effect is the language of the High Court of 
Bombay, in a case where a widow and daughter (the latter 
of whom in Bombay would take an absolute estate) con- 
veyed to the defendant. It was held that the grant was 
invalid as against the plaintiff who, on the death of the 
daughter before her mother, became next heir. The Court 
said ( q ). “It may be taken as well established that the 
consent of heirs will render valid an alienation by a widow 
under circumstances which would not otherwise justify it. 
But the question, who are the heirs whose consent will 


(m) Sehari Lai v. Madko Lai , 19 I. A, 30; Mohuvt Kitchen v. Buggeet, 14 
Suth. 8?'J ; Raj Bullnbh v. Oometh, 5 Cal. 44 Hut qucere whether each a 
conveyancing contrivance would be allowed, if the general principle at to 
consent would be defeated by it. 

(n) Mnhun v. Strooniunnee, 2 8 . D. 32 (40). See Narada, cited Daya Bhaga, 

it. 1, § 64; Sid Dasi v. Gur Sakai, 3 All. 362 ; Ramadhin v. Mutkura Sinah 
10 All 407. * 

(o) Nnndkomar v. Ruqhoonundun> 1 S. D. 261 (349) ; Bhuwani v. Solukhna 
ib . 322 (43 i) ; Hemchund v. Taramunnee, ib. 869 (481 ) ; Mohun t. 8iroommnee. 
8 S. D. 33 (40). Only the last touched the point. 

ip) MuteeooUah v. Radkabinode , S. IX ol 1866, 506. 

(a) Fariivan v. Qhelji , 5 Bern, 563, p. 67b 
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thus raider the alienation indefeasible, has led to much Who 
conflict of decision. The principle, however, upon which mmt ' 
that question is to be answered has, we apprehend, been 
laid down by the Privy Council in the case of Raj Lukhm 
Dabea v. Gokool Chundor Chowdhry (r), Their Lordship* 
say: “They do not mean to impugn the authorities, &c., 
which lay down that a transaction of this kind may become 
valid by the consent of the husband's kindred, but the 
kindred in such cases must generally be understood to bo 
all those who are likely to be interested in disputing the 
transaction. At all events, there should be such a con- 
currence of the members of the family as suffices to raise a 
presumption that the transaction was a fair one, and one 
justified by Hindu law." In the present case, the plain- 
tiffs, although distant heirs, were the heirs presumptive of 
the deceased husband at the time of the sale, entitled to 
Buoceed in the event of Vakhat dying before her mother 
without issue, and, as such clearly interested in disputing 
the sale. Nor can the mere concurrence of Bai Vakhat 
albeit the nearest in succession, (having regard to the 
state of dependence in which all women are supposed by 
Hindu law to have their being) be regarded as affording 
the slightest presumption that the alienation was a justi- 
fiable one." Where, however a sufficient consent has 
been given, the transaction cannot be questioned by one 
who subsequently comes into existence either by birth or 
adoption (#). 

§ 592. It must be remembered that where an estate is 
held by a female, no one has a vested interest in the suc- 
cession. Of several persons then living, one may be the 
next heir in the sense that, if he lives, he will take at her 
death, in preference to any one else then in existence. But 
his claim may pass away by his own death, or be defeated 
by the birth or adoption of one who would be nearer than 


ir) 18 M* 1. A. p. 228 ; 8 . 0. 3 B. L. R (P. 0.) 57* 8 . C. 12 Siitb. (P. 0.) 47, 
(#) Rajkritto v. Ktihoree* 8 8uth. 14 s an(8. fi 816. 
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himself- It certainly does seem to be common sense, that 
the person who turns out to be the actual reversioner, shonld 
not find his rights signed away by the consent of one who, 
when he consented, had a preferable title in expectation, 
but who, in the actual event, proved to have no title at all* 
Till recently the decisions of the High Court of Bengal were 
in favour of this view ( t ). The Allahabad High Court 
went even further. It not only held that the consent of 
the heir presumptive to an alienation by a widow was not 
sufficient to defeat the rights of a mere remote reversioner, 
but that even an assignment by the widow to the heir 
presumptive had no greater effect in his favour than it 
would have had if he had been a stranger. That is to say, 
that it did not accelerate his reversionary interest, so as to 
rest the whole estate absolutely in him at once, but only 
conferred upon him the widow’s life interest, leaving the 
contingency still open that lie might not be the next heir 
at her death (u). For instance, if the widow assigned or 
surrendered to the daughter’s son, lie would upon this view 
be entitled for her life, and if he survived her would become 
absolute owner, if, however, he died before her, leaving 
a son, that son w'ould hold for her life, but not longer, 
because at her death he would not be the heir of the widow’s 
husband. A contrary conclusion, liow T ever, was arrived at 
by the High Court of Bengal upon a reference to the Full 
Bench, in which the question referred was, “ whether, 
according to the law current in Bengal, a transfer or con- 
veyance by a -widow upon the ostensible ground of legal 
necessity, such transfer being assented to by the person 
who at the time is the next reversioner, will conclude 
another person, not a party thereto, who is the actual 
reversioner upon the death of the widow, from asserting 
his title to the property.” This question the Court answered 
in the affirmative (i 1 ). They considered it as settled beyond 


(£) Ramchundet' v. Harida # , 9 Cal. 463 ; Oopeenath v. Kallydoee , 10 Cal. 22b. 
(a) Ramphul Jtiai v. Tula Kuari , 6 All. lF. B.) 116 j Madan Mokunv. Puran 
Mull , ibid. 266. 

(p) Nobokiskore v. Harinath , 10 Cal* 1103 \ Srimati Dibea ?. Rani Aaond, 
4 M. I, A. m. 
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all question by a long current of decisions that a widow Wko mwi 
might surrender her estate to the next reversioner, so as to 
bring his estate at once into possession, and thereby defeat 
all subsequent interests. They considered that it followed 
as a logical consequence, that the widow and the next 
reversioner might by their joint act convey an indefeasible 
estate to a stranger, of their own mere will and without 
any necessity. Garth , C. J., yielded to this conclusion with 
reluctance, but considered that the Court was bound by a 
series of authorities, on the faith of which many thousands 
of estates had been bought and sold in Bengal during the 
last twenty years. If no similar current of authorities exists 
in the other Presidencies this decision would, of course, 
have little weight with them. Where the next reversioner 
is herself a female, who only takes a life estate, her consent 
will not bind the next reversioner who takes an absolute 
estate (w). The High Court of Bengal has also held that 
the Full Bench decision above cited only applies where the 
whole body of persons constituting the next reversion assent 
to the alienation. For instance, suppose there are four 
persons equal in degree who would all take simultaneously 
on the death of the widow. If she alienated to the four, 
their estate would at once come into possession and heris 
would cease. But if she alienated to two only, one half of 
her estate would remain, which the Court held could not be 
done, except of course for her own life. And the consent 
of two to an alienation to a stranger would, apparently, 
be equally ineffectual (y . 

§ 593. Consent by signature or attestation is spoken of. 

But, of course, this is only one of many modes by which it 
is evidenced. Presence at, or # knowledge of, the transac- 
tion, followed by acquiescence, express or implied, would 
be just as effective, though less easily proved than consent 


(to) Koovr Goolab Singh v. Itao Kurun Sinqh, 14 M. I. A, 176 ; 8, C. 10 B« 
L, K. 1 ; Bhupal Ram v. Lachma Kuar t 11 All, 268. 

(a?) Radha Shyan ▼, Jay Ram, 17 C»l. 896. 
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themselves (y). If, therefore, the suit is framed so as only 
to claim a personal decree against the heiress, the plaintiff 
will be relieved from the necessity of proving anything 
beyond her personal liability. But then the decree can 
only be executed against the female holder personally, and 
against her limited interest in the land ( h ). 

§ 596. A different case is where the proceeding is nomi- 
nally against the heiress, but is really against her merely as 
representing the estate, that is, where the debt on which the 
decree is founded was not her own at all, but was the debt 
of the last male holder. Here, again, there is a distinction, 
according as the decree was passed in the life of the male 
holder, and against him, or not. In the former case, if exe- 
cution has not been taken out during his life it may be taken 
out after his death against any property which he may have 
left behind. No matter into whose hands such property has 
passed (i ) , the property seized and sold will be described as 
the property of the deceased, and the entire interest in it will 
pass by the sale. But if no decree has been passed against 
him before his death, it is necessary to bring or revive the 
suit against his representative, whether male or female. " In 
such cases the representative, and not the deceased, is the 
defendant; and in the notification of sale, and in the certi- 
ficate of sale, it ought to be set forth that what is sold is the 
right title and interest of the representative on the record, 
and not that of the deceased person. As the whole estate 
of the deceased vests in his legal representative, the pur- 
chaser would be safe if the representative on the record 


(p) See Nugender v. Kami nee , H M. I. A, 267 ; C. 8 Suth. (P. C.) 17 ; 
post § 605. The language of the Court here, and in Mohimn v. Ram Kishore, 
15 B. L. B .160; S. (3. *23 Suth. 17-4, would suggest that, the reversioners mnst 
be parties to a suit framed for this purpose, serf quaere. They would certainly 
be entitled to come in and aak to be mode parties, and, of course, it would be 
safer to include them fr*»m the first, it ascertainable. 

(h) Nngeuder v. Knminee, 1 1 M. I. A. 241 ; S. C. 8 Suth. (P. C.) 17 ; Bnijun 
v. Rrij Rhookun, 2 1. A, 27o : S. C. I Hal. 133; Mohima v. Ram Kishore, 15 
B. L. ft. U2 ; S. C. 23 Suth. 1"4; Kin to Moyee Prosuntio , 6 Suth. 804. See 
Venkntarnmavyan v. Ven k ata sub ra mania t 1 Mad. 358 ; Siva Hhntfiamv. I'alom 
Padincht, 4 Mad. 401 j Kri*to Goliad v. Hem Chunder* 16 C«l. 511. 

(») See ante , § 804, as to the effect of a gift or dense upon the tight of a 



ft**. M ft §* } ts PROPAkTY IKHKRITKD fftOII MAt#fU 

were really the legal representative. But on this point he 
would be bound to satisfy himself, and must take the con- 
sequences if it turned out to be otherwise *’ (k). Therefore* 
where the deceased was divided, and therefore represented 
by his widow, but the suit was brought against his divided 
brother ; and, conversely, where the deceased w r as undivided^ 
and the suit was brought against his widow, and not against 
his brothers, in each case it was held that nothing passed 
to the purchaser at an auction sale under the decree (I). 
So where the deceased left a widow* and a minor son, 
and the suit was brought against the widow, decree obtain- 
ed and execution taken out against her, as representing 
the estate, the existence of the minor being ignored through- 
out, it was held that his interests wort' not affected (m). 
But when' the estate is actually represented by a female, 
and the suit is properly brought against her upon a debt of 
the last male holder, no liability can possibly attach upon 
her personally (n). The basis of the suit against her is, 
that the estate which she holds is bound, and that she is 
compellable to pay, not out of h*-r assets, but out of the 
assets. Consequently, any decree against her, and all pro- 
ceedings in execution of it, will be interpreted so as to give 
proper effect to the transaction. Fur instance, a man had 
given a bond, and died leaving an infant son, and a widow 
who was guardian of the son. Slit' was sued on the bond, 
judgment was given against her, and execution was issued. 
The advertisement stated that the property was hers, and 
that the rights and interest of the debtor were to be sold* 
It was held that the estate of the deceased was what was 
sold, and that the purchaser had a good title against the 


{It) Per curiam, Nat ha v. Jmnni , 8 Bom. H. C. (A. C J.) 41 . 

( 1 ) Nathav, Jamni , 8 Bom. II. 0 . (A. J.) 37 ; Sadabart Prngadv. F00U 

bath Koer, 8 B, L. It. .F. B.) 81 j 8. C. 12 Huth. (F. B ) 1 ; PhoolbasK Kortil* 
v?ar v. Lallu Joyeehur, 3 J. A. 7 ; 8, 0. 1 Cal. ; H. 0. 25 8utb. 285; Set 
Hendry v. Hutty Lull, 2 Cnl. 395. 

(«w) Jatha Naik v. Venktapa 5 Bom. 14* Akoba Dadav, sakha ram, 9 Bom. 
429; v. Venkata Krishnan, 11 Mad 408. 

(»> Personal liability o»n <>nlv attach to a married woman in respect of bar 
etrid hanum, even though the decree i* general in it* f>r® \ in re Radhi, If 
Boot. 228. 
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son (o). This decision was approved and followed by the 
Privy Council, in a case where a widow was sued for arrears 
of rent, which accrued due in the time of the husband. 
The plaintiff had, according to the practice which then 
existed, obtained a decree in the Civil Court against the 
husband for the arrears. He then proceeded against the 
widow in the Collector’s Court to enforce payment from 
the estate. The decree was given against the widow as 
sole heiress and representative. It was held that the exe- 
cution of this decree bound all the interests in the property, 
and not merely that of the widow (p), And where the 
advertisement of sale points to a decree against the husband 
as that which is being enforced, it is immaterial that it 
states that what is being sold is the right title and interest 
of the widow (q) , 

Her power over § 597. The self-acquired property of a man will descend 
lei^quMuiou*. widow where his joint or ancestral property would 

not do so. But she has no other or greater power over the 
one than over the other (r). A different rule prevails 
JaioB. among the Jains. A widow among them is said to have 

an absolute interest over her husband’s self-acquired pro- 
perty. And apparently, if not an absolute, yet a very much 
larger interest over his ancestral property than an ordinary 
widow possesses (#). 


(o) Uhan v. link eh Alt , Marsh., 614; 8. C. Suth. (F. B.) 119. See Alu.k* 
monee v. Hanes Mndhub, 4 Cai. 677. So a decree against a widow binds her 
subsequently adopted son, »md the result of an appeal brought by her, after 
the adoption, equally binds him, though he in not made a party to it. Bari 
tiafiiH Mmtra v. Hhtibmiexwttri, 15 J. A. 195; S. C. 16 Cal. 40. 

ip) Durbhungn v Coomar, 14 M. 1. A. 606 ; S. 10 B. h. tt. 294 j S. C. 17 
Suth. 459. The effort of this ami the preceding decisions has been stated by 
the Judicial Committee to be “ that in execution proceedings, the Court will 
h*ok the substance of the transaction, and will not be disposed to xetaaide 
the execution up<*u mere technical grounds when they find that it is substan- 
tially right..* 1 Jiifiwtur v. Luchme8*ur % 6 I. A. 233, 23d ; 6. C. 5 0. L. K.477 ; 
Hamkuhore v. Kuihj Kavtn, 6 CmI. 479 ; Jotendro v. Jogul, 7 Cal. 357 ; ajjd. 
Jug<J K ultftrev. Jotendro , H 1. A. 66 ; 8. C. 10 Cal. 986; Hari Yydianatkayyan 
v. Siiuitkehi, 6 Mud. 5. 

(q) Mt. Xuteerum v. Monlvie Ameerooddeen, 24 Suth. 3. 

(rj Mt. Thnkoor v. Hni Baluk Ham , 11 M l. A. 139; B,C. 10 Suth. (P.C03 
U) Sh$o Singh v. Mt. Daltho, 6 N.* W. P, 382 ; 8. 0, affd. on appeal, 3 i, A 
87* S.C. 1 Ail. 688. ” 
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598 . Another point on which there appears to be much H«r tow 
difference of opinion, is whether a widow or other female 
heir has any larger power of disposition over movable pro* 
perty than over immovable property. It is now finally 
settled, as regards cases governed by the law of Bengal and 
Benares, that there is no difference, and that the same 
restrictions apply in each case (t). But in both these deci- 
sions, and in that cited above, Mt . Thakoor v. Rai Baluk Power of 
Bam, it was admitted by the Judicial Committee that there over 
might be a difference in this respect between the law of 
those provinces, and that administered in the Mithila and in 
Western and Southern India. Certainly as regards these 
latter districts there is a strong current of authority the 
other way (u). It is difficult to ascertain upon what ground 
these decisions rested. Most of them were given in accord- 
ance with fu tic ahs which set out no reasons or authority. 

The Madras High Court lias lately decided, though appa- 
rently without noticing the decisions of the Kudr Court to 
the contrary, that the restrictions upon a widow’s estate 
apply to movable as well as to immovable property (r). 
Whenever the question arises for final decision, it will be 
well to bear in mind the observations of the Judicial Com- 
mittee in Bhuywandrrn v. Myna Barr («r). These show that 
the texts which authorise a woman to dispose absolutely of 
movable property given to her by her husband, are different 


(t) D. Bhaga, xi. I, § 56, 60,63, 61 ; 1). K. Sangmhu, i. 2 ; Coeeinant 
v. Hun oaoondry, 2 M. Dig. JDS ; attorned iu I*. 0. < laike, Rules, 01 ; V. iJarp., 
Bhupwandeen v. Myna lime, 11 M. 1. A, 48/ ; »v (>. 0 Suth. (I*. V.) 23. 
This position who doubted as regards llengai, 7 Horn, 163. 

(i*) See us to the Mithila, V ivsda (Jhintamuni, 261—26-1; Sreenarnin v. 
Bhya Jha , 2 8. D- 26 (20, 36) ; Itooiga v. t'uorun , 5 Hath. 141 ; Birajun Kooer 
r. Luchmi Naratn , 10 Cul. 302. Madias: Madbaviya, j 44; HamaMshien v , 
Akylandummal, Mad. Dec. of 1840, 116; (jooroobukah v. Lutchmana, ib. 1850, 
6i ; (Jopaula harruma Butter, %b„ 74; Cooppa v, Sabhappien, ib . 1858, 220. 
Bombay: V. May., iv. 8, § 3 ; Hechur v. time Lukmee, l Bom. H. (3. 60; 
Brunjeevandat v. Dewcr/ocerbnet, ) B« m. il. D. 130 ; Jayniyatram v. Jiai Jammu, 
2 Bom. H. O. 10; Lakthmibai v. Oanpat Mf/roba t 4 Bom. H.C. (O.O. J.) 160, 
162; Bhatkar Tritnbak v. JHuhudev Humji , 6 Bom. H. O. (O.C.J.) 1, 18; ®#r 
curium, Tutjuram v. Hathuradae, b Bom 670; Vumodur v. Pumunan&at, 
7 Botu. p. 163; Hariial v. Branvala*da$ % 16 Bom. 220; Bat Jamna v, 

HWiffr, iwitt. «eo> 

(i?) Narcuimtna v, Vcnkatadri, 8 Hud. 200 ; Buchi Ramayya v. Jagapathi, 
. 8 ® 6 « 

(v) U H. I. A, 610-614 1 8. C. 0 Bulk (P. 0.) S3. 
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from those which control her disposition of property in- 
herited, and that she may probably have larger powers over 
the former than over the latter. Also, that reliance can no 
longer be placed upon the much canvassed text of the 
Mitakshara (ii. II, § 2), as raising any analogy between 
property inherited by a woman and her Mridhanum , as 
regards the right to dispose of it. 

Bemcdiow. $ 599 . Remedies against the acts ok a female heir. — 

This part of the subject divides itself into three branches 
— Who may sue ; for what they may sue ; and the equities 
that arise in giving relief. 


Per*oftft 

interested. 


Suit by rever- 
sioner*. 


Who may sue. — No one can sue in respect of the acts of 
the female proprietor, except those who have an interest in 
the succession, and who would be injured by the acts com- 
plained of. It is quite clear that a mere stranger cannot 
sue. And he is not put into a better position by joining 
the reversionary heirs as defendants, or even by obtaining 
their consent (>r). But the further question arises, w T ho is 
a mere stranger ? The next reversioner, that is the pre- 
sumptive heir in succession, lias only a contingent estate. 
But it is settled that this estate gives him such an interest as 
will justify a suit, wdiere that interest is in danger (y). On 
the other hand it seems equally settled that only the imme- 
diate reversioners can bring such a suit (z), unless the rever- 
sioners are themselves fraudulently colluding with the 
female heir, so that their protection of the estate is in fact 


Brojokishoree v. Sreenath Bose, 9 Sutb. 463. Nov can the assignee of a 
t'eversbmer'* right sue, even though he would be the next reversioner after the 
assignor ; Haicharan v . Pyari Maui, 3 B. L. R. (O. 0. J.) 70* 8ed qy . ua to 
last position P If the assignment was valid be became next reversioner. See 
immur v. Mnrdun , 2 N.-VV. P. SI. 

(y) Lukhee v, Gokonl , 13 M. I. A. 209, 224; S. C 3 B. L. It. (P. C). 57 j S. 
0. 12 Sutb. (P, 0.) 47 ; Koner QooUib v. ttao Kurun , 14 M. 1. A, 176 ; 8. C. 
10 B. L. R. 1 *, Jumoona v. Hamasoonderai , 3 I. A. 72 ; 8. C. I Cal. 2 89 ; Adi 
Deo v. Dukharam , 5 A11. 532 See § 602, note (o). 

(*) Gogunchunder v.Joy Durga , 8. D. of 1859, 620; Brojokishoree v. 
noth Bose , 9 Sutb. 463 ; Bamasoonduree v, Hama soon duree, 10 Bath. 30i ; (but 
we Oojulmoney v Sagormoney , Tayl. & B, 870 ;) Roghunath v. Thakuri* 4 AU* 
~ Madari v. Itglki, 8 All. 430. 
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withdrawn (a), or unless the immediate reversioner is her- 
self only the holder of a life estate (b). 

§ 600. For what they may she.— O f course an action 
against the heir in possession is only maintainable in respect 
of some act of hers which is injurious to the reversioner. 
Such acts are of two classes, Fm*/, those which diminish the 
value of the estate ; Second, those which endanger tin* title 
of those next in succession. 


First . — Under this head come all acts which answer to the 
description of waste, that is, an improper destruction or dete- 
rioration of the substance of the property. The right of those 
next in reversion to bring a suit to restrain such waste, was 
established, apparently for the first- time, by an elaborate 
judgment of Sir Latcrmec Pnd, (\ J., in 1851 (<•). What 
will amount to waste, has never been discussed. Probably no 
assistance upon this point could be obtained from an exami- 
nation of the English cases in regard to tenants for life. The 
female heir is, for all purposes of beneficial enjoyment, full 
and complete owner. She would, as 1 conceive, have a full 
right to cut timber, open mines and the like, provided she 
did so for the purpose of enjoying the estate, and not of in- 
juring the reversion. As Sir Lawrence Peel said (d), u The 
Hindu female is rather in the position of an heir taking by 
descent until a contingency happens, than an heir or devisee 
upon a trust by implication. Therefore, a bill filed by the 
presumptive heir in succession against the immediate heir 
who has succeeded by inheritance, must show a case ap- 
proaching to spoliation.” She must appear not merely to be 


To retrain 
WH fit o. 


Want* l»y hmrwif 
in poa*t»»«ion. 


{a) Kaikram v. Snorujbuns , ft. 1). 1851), 89! ; Shawn So nnduree v Jnmoonn, 

24 hath 86 : Hetoo v. Lalljee , ib. 899 ; Kuoer GooJab v. Hao Kurun, 14 5J. I. A. 
jl76 ; 8, 0.10 B. L It. I, 193 ; Amnul v. Court of Ward*, 8 I. A. 14 ; Balqo. 
j'6»nd v. Ramknwar , 6 All. 43! ; (Jouri v, Guraahai, 2 All. 41 ; JhuUi v. Kant a 
9 All. 441 ; Mahom*d v. KHthnan , 11 Mud. 106. See hh to mujointler 
eauftes of action by plaintiff necking * declaration tb*t niiwrmtiont to i©veritl 
nn*n» were invalid. Kachnr v. Box ftathore , 7 B*»m. 289. 

{b) Kooer Goolab v. Hao Kurun, 14 M. I. A., I, A. 176. Kandajtami t. Ak* 
mrnal, 18 M»»d. 193. 

\t) Hurrydom r. Runqunmonty % 8*v. 65 7- 
id) Hurry do* » y. Runqunmoney, Bet. 661. 
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using, bat to be abasing, her estate. Therefore, specific 
acts of waste, or of mismanagement, or other misconduct, 
must be alleged and proved. Unless this is done, the female 
heir can neither be prevented from getting the property 
into her possession, nor from retaining it in her hands, nor 
compelled to give security for it, nor can any orders be given 
her by anticipation as to the mode in which she is to use or 
invest it *e). But where such a case is made out, the heiress 
will be restrained from the art complained of. In a very 
gross case, she may even be deprived of the management of 
the estate, and a receiver appointed. Not upon the ground 
that her act operates as a complete forfeiture, which lets in 
the next estate, and entitles the reversioner to sue for imme- 
diate possession, as if she were actually dead (/), but upon 
the ground that she cannot be trusted to deal with the estate 
in a manner consistent with her limited rights in it (</). In 
Abandonment nuch a case the next heirs may be, but need not necessarily 

be, appointed the receivers, unless they appear to be the 
fittest persons to manage for the benefit of the estate ( h ) . 
and the Court will, unless perhaps in a case wheft the 
female has been guilty of criminal fraud, direct the whole 
proceeds to be paid over to her, and not merely an allowance 
for her maintenance ' i) . In one case the widow had given 
up the estate to a third party, under threat of legal pro. 
ceedings, and refused to have anything to do with the assets. 
It was held that the reversioners might sue the widow and 
the third party to have the possession restored to the pro- 
per custody, and that a manager should be appointed to 
collect, account for, and pay into Court, the assets, to be 


(e) Hurtydosa v. Vppnarnah, 6 M. I. A. 433 ; Bindoa Botie , I 8uih. 125: 

(7m$e v. Amirtamayi , 4 B. L. R. (0. 0. J.) \ ; 8 C. 12 8uth. (A. 0- J.) 15. 

(/) Per curiam, Rao Kurun v. Nav'ab Mahnmed t 14 M. I. A. 198; 8. C. 10 
B. L. R. I ; Kiskne « v. Khealee , 2 N-W. P. 424. 

(g) Nnndlal v. Bolakee, 8. D. of I85i, 351 ; Qouree Kanth y . BhugobuUv , 8* 
D. of 1858, 1 103. 

ih) Qolukmavee v, Kishenpersad, 8, D. of 1859, 210. 

(i) Nnndlal ? Bolakee . 8. D. of 1854, p. 351 ; 8. D. of 1859, 210, fupra ; 
Lodhoomona v. OunneMchunder^ S. D. of 1 859, 430 ; Koroonamn y*e v. Oobind * 
nath , 8. D. of 1859, 944; hlaharani v. Nanda L*l t I B L. R, (A. O. J.) 27: 

O O 1 A C *»4 h "O . V Am mAm mm aam *|J Cl .. A L AO 
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held for the ultimate benefit of the heirs who should be 
entitled to succeed at the death of the widow (it}. 

Of course the reversioners will he equally entitled to 
restrain the unlawful acts of persons holding under tho 
female heiress (/). But the mere fact that strangers are 
affecting to deal with the property as their own, without 
actual dispossession of the intermediate estate, or waste, or 
injury to it, gives no right of action against them to the 
reversioner, either for a declaration of title, or otherwise (w), 

§ 601, Second , — During the lifetime of the heiress no one 
can bring a suit to have it declared that he will be the next- 
heir at her death. Because as his title must depend upon 
the state of things existing at her death, a suit before that 
time would be an unnecessary and useless litigation of a 
question which may never arise, or may only arise in a 
different form (w). But he may sue to remove that which 
would bo a bar to his title when it vested in possession. 

There are two classes of transactions which would have 
this effect : first } adoption ; #mmd, alienations, 

§ 602. The Specific Relief Act (J of 1877) § 42 provides 
that u any person entitled to any legal character, or to any 
right as to any property, may institute a suit against any 
person denying, or interested to deny, his title to such 
character or right, and the Court may in its discretion 
make therein a declaration that he is so entitled, and the 
plaintiff need not in such suit ask for any further relief. 
Provided that no Court shall make any such declaration 
ffhere the plaintiff, being able to seek further relief than a 
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mere declaration of title omits to do so” (o). The illustra- 
tions to this section, amongst which (e. /.) are expressly 
mentioned suits for a declaration that alienations by a 
widow are void beyond her life, and that her adoption of a 
son is invalid, seem to show that the Act is intended to 
reproduce the previous law, as embodied in the following 
decisions. 

§ 603. It was ruled under the Limitation Act XIV of 
1859, that the mere fact of an adoption was no necessary 
injury to a reversioner, until his right to possession arises, 
and that the Statute of Limitations ran from the latter 
date, and not from the date of the adoption. A contrary 
rule was laid down by the Privy Council as regards the 
Limitation Act of 1871. It is yet undecided which rule 
will apply as regards the later Limitation Act XV of 1877, 
Sched. ii., § 118, 140, 141 (p). In any case it was settled 
that the next reversioner might bring a suit for a declara- 
tion that the adoption was invalid, on the ground that he 
might otherwise lose the evidence which would establish 
its invalidity, when the occasion arose (q). But the grant- 
ing of merely declaratory decrees is discretionary (r) , and 
in one case where the evidence was unsatisfactory, the 
Court refused to make any declaration (*). And no decla- 


(o) Bholai v. Kali, 8 All. 70; Abhoy Churn v. Kally Prasad, h Cal. 949. 
The Calcutta Court has hold that a reversioner bus not such un estate as would 
entitle him to sue under this Act. Greeman Sinyhv. Wahari Loll, 8 Cal. 12. 
The Madras Court takes an opposite view. Ganyayyu v. Mahalakshmi, 10 
Mad. 90. 

(p) See ante, § 150. 

iq) Chunder v. Dwarkanath , 8. 1). of 1859, 1623; Nobinkishory v. Qobind, 
6ev. 628, note; per curiam , Gangopndhya v. Maheschandra , 4 B.L.U, (F. B.) 
9; 8, G. 12 Suth. (F. B.) 14; Hraja v. Sreenath Bhoee, 9 Suth. 463 ; Afnin- 
moyee v. Bhoobnnmoyee , 15 B. L. K. I ; S.C. 23 Suth. 42 ; Siddhessnr v. Sham 
Chand , 15 B. L. tt. 9, note ; 8. C. 23 Suth. 285. (Bee as to Statute of Limi- 
alious in these two last cases) . Kotomarti v. Vardhanamma , 7 Mad. H. 
C. 851 ; Kalova v. Padapa , l Bom. 248 ; Jumoona v. Bamasoonderai , 3 I. A. 
72 ; 8. O. 1 Cal. 289 ; Amend v. Court of Wards , 8 I. A. 14 ; S, O. 6 Cal. 764 ; 
Thayammal v. Venkatarama , 7 Mad. 401. 

(T) Sreenarain v. Sreemutty , 11 B. L. R. 171, 190; 8. 0. 19 Suth. 138 ; F 
I. A. Sup. Vol. 149; Motee Lai v. Bhoop Singh , 8 Suth. 64 ; Brojo v. Sri 
Bhose , 9 Suth. 468. ~ a * 

(«) Brohmo Moyee v. Anund Lall , 19 Suth. 419. Bee as to cases where it was 
held that the Court had wrongly refused to make a declaration. Vpeitdra v, 
Gopeenath , 9 Cal. 817 ; Leri But v. Hunebutti , 10 I* A* 160; S. 0. lOCftl. 824- 
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ration will be made as to merely collateral matters, such as 
the existence of agreements to give or receive in adoption, 
where the declaration, when made, would not affect the 
validity of the adoption (/). 

§ 604. It was at one time thought that alienations by a 
widow beyond her powers were absolutely void, and even 
operated as a forfeiture of her estate. Consequently, that 
the reversioners might sue to have the estate restored to the 
widow, or even placed at onco in their own possession. It 
is now, however, settled that this is not the case. Such an 
alienation will be valid during the widow's lifetime. If not 
made for a lawful purpose, such as will bind the heirs, it 
has no effect against them till their title accrues ; they may 
then sue for possession, and the Statute will run from that 
date (n). But here, as in the case of adoptions, the validity 
of the transaction may depend upon facts the evidence of 
which would be lost by delay. Therefore, a suit will lie by 
the reversioner at once, not to set aside the transaction 
absolutely, but to set aside so much of it as would operate 
against himself (r). But a suit of this character must be 
founded on specific instances of alienation extending beyond 
the restricted powers of the heiress. A suit to restrain all 
alienations would not be maintainable, because the validity 
of each alienation would depend upon the circumstances 
under which it was made, and could not be decided upon 
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beforehand (w). Such declarations will not be granted, 
unless the act complained of is one which, if allowed to 
stand unchallenged, would be an injury to the estate of the 
next heir (x ) . And they may be refused, at the discretion 
of the Court, if it appears that the lapse of time will not 
render it more difficult for the next heir to establish his 
right when the succession falls in, for, if this be so, the 
litigation is premature and unnecessary ( y ). 


Effect of declar* 
atory decree. 


§ 605, It wavS formerly unsettled how far a decree in a 
declaratory suit would bind any but the parties to it. Where 
a suit is brought by or against a female heiress in posses- 
sion, in respect of any matter which strikes at the root of 
her title to the property, it is held that a decree, fairly and 
properly obtained against her, binds all the reversioners, 
because she completely represents the estate (z). But it is 
by no means clear that the same result would follow in a 
suit where she was not defending her own title at all. In 
one case of an application to set aside an adoption, the 
Judicial Committee said that they would give no opinion 
what the effect of a decree in such a suit might be ; whether 
one in favour of the adoption would bind any reversioner 
except the plaintiff, or whether one adverse to the adoption 
w r ould bind the adopted son, as between himself and any- 
body except the plaintiff (a). In a later case they refused 


(iv) Pranputtee v. Alt. Poorn, S, D. of 1856, 494; S, C. on review, Lalla 
Futteh v. Mt . Pranputte e t S. I), of 1857, 381, 

(iC) Sreenurain v. Sreemntty, 11 B. L. K. 171 ; S. C. 19 Suth, 133 ; 8 C. I." 

A. Sop. Vol. 149 ; Behanj v. Madho, 13 B. L. E. 222 ; S. C. 21 Suth. 430; Nil 
mony v. Kalhj Churn , 2 1. A. 83 ; S, 0. 14 B. L. ft, 382 ; S. C. 23 Suth. 160 *, 
Hampershad v. Jokhoo Hoy,, 10 UhI. 1008. 

(y) Behary v. Madho , ub sup. 

iz) Natatna Natrkiar v. Hajah of Shivagunga, 9 M, l. A. 539, 604 j S. C* 
2 Suth. (i\ U.) 31 ; Nobinchunder v. Guru Persad, B, L. ft. Sup. Voi. 1008 ; S. 
C. 9 Suth. 505; approved, Aumirtolall v . Hajoneekant , 2 I. A. 121 j 8. C. 16 

B. L. E. 10 ; S. C. 23 Suth. 214; Pertab Narain v. Trilokinath , 11 1. A. 197 ; 
8. O. 11 Oal, 186. Ap to effect of Statute of Limitations, see Nathav. Jamni , 
8 Bom. H. U. (A. C. J.) 37 ; Bobu Vulnd v, Bhikaii t 14 Bom. 317 ; firammoye 
v. Kristomohun, 2 Cal* 222 ; Nandkumar v. Radha Kuari , 1 All. 282 ; Qan 
dhurat Singh v Lachrnan Singh, 10 All. 485 ; Gya Prasad v, Heet Narain , \ 
Cal. 93 ; Srinati Kuar v. Prosonno Kumar , 9 Cal. (F. B») 984; Kokihnoni v 
Manic k Chandra , 11 Cal 791 ; Drobomoyi Gupta v. Davis, 14 Oal. 828, 844 
ante § 625. 

(a) Jumoom v, Bainasoonderai, 8 I, A, 72, 84; S, C. 1 Cal. 289* Seepe 
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to give any declaration as to the effect of a will upon the 
rights, if any, of an unborn son, on the ground that no 
judgment which they could give would affect his rights (6). 

Now, by Act I of 1877, § 43 (Specific Relief) it is provided, 
that a declaration made under Chap. VI is binding only 
upon the parties to the suit, persons claiming under them 
respectively, and, where any of the parties are trustees, on 
the persons for whom, if in existence at the date of the 
declaration, such persons would be trustees. 

§ 606. Equities. — In general, where a conflict arises Eqnitie* on »et* 
between tho reversioner and the alienee of the heiress, the J^*"**** 
question is simply whether her alienation was for a lawful 
and necessary purpose, or not. If it was, it binds him; if 
it was not, it does not bind him. In either view no equity 
can arise between them. And when the sale is valid, the 
reversioner is not at liberty to treat it as a mere mortgage, 
and to set it aside on payment of the amount which it was 
proved that the female in possession had been under a neces- 
sity to raise (c) . In some cases tho reversioner is at liberty 
to set aside the transaction, but only on special terms. For 
instance, if the heiress sold a larger portion of the estate 
than was necessary to raise the amount which the law 
authorized her to raise, the sale would not be absolutely void jj lcegi j ve 
as against the reversioners, but they could only set it aside 
(if at all) upon paying the amount which the widow was 
authorized to raise, with interest from her death, the de- 
fendant accounting for rents and profits from the same 
period (d). And it is probable that even this amount of re- 
lief would not be granted, unless the circumstances were 
such as to affect the purchaser with notice that the sale was 
in excess of the legal requirements of the case (e ) ; or 


Peacock i C. J , Brojo v. Sreenath Bose t 9 Suth. 465; per Markby , Brohmo 
v Aniind, 13 B. L. tt. 225 (note) ; 8. C. 19 Suth. 420. 

(6) Ram Lai Mookerjee v. Secy . of State , 8 1. A. 46 ; 8. C. 7 Cal. 304. 

(c) Sageeram v. Juddoobune , 9 Suth. 264. 

(d) Phool Chund v. Rughoobune, 9 Suth. 108 ; Mutieeram v. GopauL ll 
B. C. R- 416; 8. C. 20 Suth. 187. 

\e) K amikhaprasad v. Jagadambn^ 5 B. L. K. 506. 
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unless it was shown that he had failed to make proper 
enquiries upon the point {/). 

§ 607. On the other hand, where the female heiress has 
sold property in order to pay off a mortgage on the estate, 
if it appears that her funds were sufficient to have enabled 
her to satisfy it without alienating the property, the sale 
will be set aside at the suit of the reversioners. But only 
on the terms of treating the mortgage as a subsisting deb^ 
and giving the purchaser credit for the amount, which 
otherwise the heir would have had to meet {</). Here, it 
will be observed, the heiress might, without any breach of 
duty, have allowed the mortgage to continue, leaving the 
reversioner to pay it off or not, as he thought best. But I 
do not imagine the same rule would be applied, if the widow 
sold the estate, without any necessity, to pay off claims 
which she herself was bound to meet, such as her husband's 
debts, or the maintenance or marriages of dependent 
members of the family ; for the result of such a course 
would be, to shift the burthen of these claims off her own 
shoulders upon those of the reversioner. 


{f) Lulh’.et v. Sreedhur , 13 Sufch. 45 7. 

{(j) Shwnnnvl v Shewukram , 2 1. A. 7 \ 8. C. 14 B. L. K. 226; S. C. 22 
8ath. 400 ; Sodashiv v. Dhokubai , 5 Bom. 450. 



CHAPTER XXI. 

woman’s estate. 

In Property not inherited from 

§ 608. This Chapter will bo devoted to a discussion of 
that which is generally spoken of as ntridhanum, or woman’s pemlium 

peculium, or property specially so called. But I have pre- 
ferred the more general heading, so as to avoid disputes as 
to whether any particular species of property comes within 
the definitions of stridhauuvi or not. Such an enquiry is 
frequently no more than a dispute about words (a). To the 
historical or practical lawyer the only question of interest is, 
what are the incidents of any sort of property. Its name is 
a matter of indifference, unless so far as that name guides 
us in ascertaining the incidents. If the name itself lias 
been applied to different things at different times, it is more 
likely to mislead than to guide (h). 

§ 609. It is evident that the recognition of any right of ru origin and 
property in women must have been of gradual growth. In <frowtll ‘ 
every race there has been a time when woman herself is no 
more than a chattel, and incapable of any property except 
what her owner allows her to possess, and so long as he 
allows it. Indications of such a state of society have already 
been pointed out in the Sanskrit texts (§ 70). Dr. Mayr 
adduces passages from the Veda to show that in early times 
married women pursued independent occupations, and 

(•) See per ffollomy, J., Kutiama Nackiarv. Dorasinrja Tevar, 6 Mad. H. 

{€. & 40 . 

(b) The whole subject of Btridhannm if very ©Iabor>»teIy dif cawed by Dr. 

[ay r (pp. 164 — 179). I have borrowed rauch from bim throughout this chapter, 
ltd not merely in pasaagef where there if a special reference to bi» work. 



woman’s E8TATB, 


Her parapher- 
nalia. 


The bride- price. 


[Chap. XXI, 

* 1 , 

acquired gain by them (c), but both Manu and Katyayana 
assert tiiat their earnings were absolutely at the disposal of 
the man to whom they belonged (d). The simplicity of a 
Hindu household would limit a woman's possessions to her 
own clothes and ornaments, and perhaps some domestic # 
utensils. Her husband, if he chose, might recognize her 
right to these, but it would seem that in early times this 
right ended with his life. That is to say, as soon as he 
died, the dominion over her passed to others, and with it 
the power of appropriating her property. Vishnu says, 
u those ornaments which the wives usually wear should not 
be divided by the heirs, whilst the husbands of such wives 
are alive.” Messrs. West and Buhler add in a note, “ But 
the ornaments of widows may be divided. The latter point 
is especially mentioned by Manda Pandit a” (c). The same 
text apparently is found in Manu, whore it is slightly 
altered, so as to prohibit the husband's heirs from taking 
the property of a woman even after the husband's death. 
This is the meaning put upon it in the Mitakshara, and no 
doubt was a later phase of law (/). In accordance with it 
is the remark of Apastamha , “ According to some the share 
of the wife consists of her ornaments, and the wealth which 
she may have received from her relations” (g). That is to 
say, an after usage sprang up of recognizing the right of 
the woman, by formally allotting her special property to 
her upon a family division. It would be a still further 
advance to separate her property completely from that of 
her husband, by making it pass after her death in a differ- 
ent line of descent. 

§ 610. Infant marriage is so universal in India that a 
girl, even in a wealthy family, would seldom possess oraa- 


(c) Mayr, 162 

id) Manu, viii. § 416 ; Dnya Bhaga, iv. t, § 19. I»» the Punjab villages it i* 
said that suob a thing as woman's separate property seldom exists. Punjab 
customs 1 115} Punjab Customary law, 11.80; Tit. 101, 159. 
is) Vishnu, xvii. § 22, as explained by his commentator Vaijayanti. 

(/) Manu, ix. § 200; Mitakshara, ii. 11, § 88; Mayr, 164. 

(?) Apastamba, ii. 14, § 9. 
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raents of any value before betrothal. For her, property 
would commence at her bridal, in the shape of gifts from 
her bridegroom and her own family. Gifts of the farmer 
kind were probably the earlier in point of time. The bride* 
price in all its varied forms, as a bribe before marriage, or 
a reward immediately after it ; as a payment to the parents, 
or a dowry for the wife, is one of the earliest elements in 
every marriage which has passed beyond the stage of pure 
capture ( Ji ). (lifts by the girl’s own family pro-suppose 
that consent, which was only asked for when the parental 
dominion was recognized (§ 77). But they do not neces- 
sarily involve the idea that her right to separate property 
had yet arisen. Dr. Mayr suggests that when the husband’s 
relations began to make gifts to her, such a separate capa- 
city for property must have been recognized, and therefore 
that gifts of this class are later in point of origin than the 
others (i). For obvious reasons gifts from strangers, or 
persons beyond the limit of very close relationship, would 
not be encouraged, and, if permitted would pass to the 
husband. Similarly, any earnings made by the wife could 
only be made by the permission of the husband, and as a 
reward for services which she could otherwise bo rendering 
in his family. They also would be his, not hors. 


§ 611. The texts in regard to xtridlicnnim accord with 
the above views. The principal definition is that contained 
in Mann, u What was given before the nuptial fire (adhy- 
agni), what was given on the bridal procession, what was 
given in token of love (daft am prifi-lmrmavi), and what 
was received from a brother, a mother, or a father, are 
considered as the six-fold (separate) property of a (married) 
woman ” ( k ). The words u a brother, a mother, or a father,” 


I (A) Maine, Early Inatit. -'124; Mayr, 168 ; ante, § 78. 

(t) Mayr, 169. 

Ik) Mann, ix. § 194. Narada (five* the tutm*- definition (xiii. § 8), sabatihiting 
►£“atokf»nof love,” “her h unbuild ’h donation.” The Ilaya Hhnga, (iv. 1, 
7) observe* that this does not include the heritage of her husband. Kenan to 
ridhanum generally Mitakshara, ii. 11 ; V. May.,iv. 10; Smriti Chatidriktt, ix.; 
aya Bhaga, iv. 1 ; D. K, 8. ii. 2 ; Viramitrodaya, p. 220, § 1 ; Msdhaviya, § BO! 
aradarajah, 45 ; Vivada Chintamaui, 256. The term “given before the nuptial 
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appear to be given only by way of illustration, for he Bays 
in the next verse, “ What she received after marriage 
(anvadheyam) from the family of her husband, and what 
her affectionate lord may have given her, shall be inherited, 
even if she die in his life-time, by his children” (/). Vishnu 
and Yajnavalkya give a similar enumeration, but both 
add, that which a woman receives when her husband takes 
another wife. Vishnu substitutes the term xnlka or fee for 
the u gift in token of love and Yajnavalkya terminates 
his list with the mysterious ndyam , or &c., which Vijna- 
nesvara expands into, (< And also property which she may 
have acquired by inheritance, purchase*, partition, seizure, 
and finding” (m). 


Essentials of 
ttridhanum. 


Sulka . 


§ 012. it will be observed that these various classes of 
property have all these qualities in common, that they 
belong to a married woman, that they are given to her in her 
capacity of bride or wife, and that, except perhaps in the 
case of purely bridal gifts, they are given by her husband, 
or by her relations, or by his relations. Jimuta Vahana 
expressly limits gifts presented in the bridal procession, to 
such as are received from the family of either her father or 
mother. In this Jaganuatha differs from him, being of 
opinion that gifts received from any one would come within 
the definition, and a fntivah, to the same effect is recorded 
by Mr. \V. MacNaghteri (a). It is probable that in early 
times strangers to the family did not take part in family 
ceremonies. The aulka or fee is variously described, as 
being a special present to the bride to induce her to go 
cheerfully to the mansion of her lord (o), or as the gratuity 
for the receipt of which a girl is given in marriage (p). 
Varadrajah puts the latter view even more coarsely, when 


tire." includes all gift* during the continuance of the marriage ceremonies. 
Bistoo v, Iladha Sonnder, lf» Sutli. 115, 

(?) Manu, ix § 195. 

(m) Vishnu, xvii. §18; Yajnavalkya, ii. § 143, 144; Mitakahara.ii.il, §2. 

8ec also Katyay«na, Alitakshara, ii. 11, § 5 ; Devala, Hava Bh*ga, iv. 1, § 15. 
Seeantt,§m. 3 

(n) Days Bhaga, iv. 1, §6; 3 Dig. 559 ; 2 W. MocN. 122- 

(o) Yyasa, 8 Dig. 570 ; Daya Bhaga, iv. 3, § 21. 

(p) iSiukihara, ii, 11, § 5 
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he describes it as, “ What is given to the possessors of a 
maiden by way of price for the sale of a maiden” (^). In 
the Viramitrodaya it is stated to be, 41 the value of house- 
hold utensils and the like which is taken (by the parents) 
from the bridegroom, and the rest, in the shape of orna- 
ment* for the girl” (r). These various meaniugs pro- 
bably mark the different steps, by which that which was 
originally received by the parents for the sale of their 
daughter, was converted into a dowry for herself (#)• A 
still later signification was given to the word, when it was 
taken to denote special presents given by t he husband to the 
wife for the discharge of extra household duties (/), or oven 
presents given to her by strangers for the exercise of lior 
influence with her husband or her family («). 


Of course an unmarried woman might have property, 
either in the shape of ornaments or other presents, gi ven to 
her by her affianced bridegroom, or by her own family, or 
property which she had inherited from others than males. 
The former class of property is expressly recognized as *£ri- 
dhanum y and goes in a peculiar course of descent (r). And 
in Bengal, property devised by a father to his daughter 
before her marriage has been held to be her xtridhanuvi , and 
descendible as such (//:). Her property inherited will be 
treated of hereafter ($ 027). 

§ 613. Before quitting this branch of the subject it is 
necessary to explain two terms which are frequently used 
in regard to stvidhanum ; that is, Saudayika and Yautaka, 
with its negative A yautaka, Yautaka refers exclusively to 
gifts received at the time of the marriage (u 1 ). Ayautaka of 
course is that which does not come within the term yautaka * 


{q) Varadrajab, 4S. (r) \V, k B 2nd. ed. 500 ; Viramit., p, 223* 

(si Mayr, I/O; ante, § 73- it) Katyaynoji, 3 Dig. 503. 

( tz) Daya Bhaga, iv. 3, 5 20. 

(Vi Mitakshara. ii. II, § 30; V. May., iv. 10, § 33. 

U< } ) Judoonathx, /fun mint Coo mar, 11 B. L K. 2S6; 8. C. HI Suth. 26*. 

(«) Daya Bhaga, iv. 2* § 13—15 ; Srnriti Obandrika, ix. 3, § 13. It i* derived 
from the word ‘ yu* «ignii'; in£ to unite, in reference to the union by marriage. 
Raghnnand&na, x. 14; Viremit, p. 230, § 2, 


Maidcu'* 

property. 


Vnut/ikn, 
Ayautaka , 
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Saudayika, 


Saudayika . 


Her power of 
disposition, 


Saudayika is translated as “ the gift of affectionate kindred.” 
The author of the Smriti Chandrika limits it to wealth 


“ received by a woman from her own parents or persons 
connected with them in the house of either her father or her 
husband, from the time of her betrotliment to the comple- 
tion of the ceremony to be performed on the occasion of her 
entering her lord's house” (y). But the same texts of 
Katyayaua and V yam, upon which he places this interpre- 
tation, are explained by others as including gifts received by 
her from her husband, and from others after her marriage (z). 


The modern ftitvealu* and decisions take the same view. 
Provided the gift is made by the husband, or by a relation 
either of the woman or of her husband, it seems to be 
immaterial whether it is made before marriage, at marriage, 
or after marriage ; it is equally her « ( saudayika (a). All 
savings made by a woman from her xtridlianum, and all pur- 
chases made with it, of course, follow the character of the 
fund from which they proceeded ( b j. And her arrears of 
maintenance have also been held to be her xtridhanum , 
under a text of 1)< cala which speaks of her subsistence, 
m/., what remains of that which is given for her food and 
raiment — as being her separate property (/’). Whether 
such arrears are also aaudaytka is a different question. Ihe 
importance of the distinction arises, when her power of 
disposition over any particular property, and her independ- 
ence of marital control, come under consideration. 


§ Old. The Mitakshara, in treating of woman's property, 
expressly includes under that term all property lawfully 
obtained by a woman, in its most general sense, and lays 


(y) Simiti ( h&ndrika, ix. 2, § 7. 

U; Ymuuitrouuyu, p. 222, § 3 ; Madhuviya, § 60, p 42 ; Varadrajali, 50 j Daya 
Bhitgu, iv, 1, § 21, 

(u> (Josmcn v. Ait. Ktvhcnmvnnee, OS. D. 77 (00) ; Door a u v. AH. Tejoo, o 
Suth. ilia., 53; Uungndaraiya v. Paramemmramtna, 5 Mad. H. 0. Ulj 
Jeeirun v. Alt. bona, 1 N. W. P. 06; Knnhee v. Uour Kithore, 10 Sutli. 139; 
Had ha v. tiiaethur, 6 N. W. P. 279; Hurry mohun v. Shonatun, 1 Cal. 275; 
Ramasnmi v. Virasami , 3 Mad* H. C. 272. 

{b) Luchmun v. Kalli Churn, 19 Sutb 292 (P.C.) ; Venkata v. Suriya, l Mad. 
281. See Hurnt v. Aiussoorie Bank , l All. 762. 

(c) I)nya Bbaga, iv, 1, § 15 ; Court of Warda v. Moheseur t 16 Sutb 76. 
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down no rules whatever as to her power of disposal of it ( d )♦ 
No inference of course can bo drawn that she has the same 


power over all the species there enumerated. This is a 
point which Vijnatnvvara has nowhere discussed. The 
question is minutely examined in the Sniriti Chandrika, 
and in the Yiramitroduya, where distinctions are drawn as 
to a woman’s power of alienating different sorts of property. 
Jimuta Vahana, however, follows Kat yayana in limiting 
the term xtridhanum , as used by him, to that property 
“ which she has power to give, sell, or use independently 
of her husband’s control” (*•). Hut it is evident that a 
woman may have absolute power over her property, as 
regards all other persons but her husband, and yet be 
fettered in her disposal of it by him. ller property, there- 
fore (taking it m its widest sense), falls under three heads : 
lift, Property over which she lias absolute control ; 2nd, 
Property as to which her control is limited by her husband, 
but by him only ; 3rd, Property which she can only deal 
with at all for limited purposes. 


§ 615. Fikst. Sunday ika of all sorts, whether movable 
or immovable, which has been given by relations other than 
the woman’s own husband, and mudayika of a movable 
character which lias been given by him, are absolutely at a 
woman’s own disposal. iShe may spend, sell, devise, or 
give it away at her own pleasure (/). The same rule 
applies to land which a woman has purchased by means of 
such mudayika as was absolutely at her own disposal (y ) . 
Her husband can neither control her in her dealings with 


(d) Mitakshara, ii. 11, § 2, 3. 

le) l)a>u Bb**gu, iv. 1, £ IS, 10 ; D. K. S. ii. 2, § 24. lUgbunuuduim, ix. 1. 

(/) Baja Bhaga, iv. J, $ 21—23 ; D. K b. ii. 2 , § 2*1,3], 32) Raghunandaua, 
ix. 3 — 5; V. May, iv. 10 , § S, 0 ; bmriti CiianurikH, ix. 2, 3 1— 12 ; Luchviun v. 
Kalii Churn, 10 &uth. 202 ; Kultammal v. A uppu, 1 Mad. li-C.So; 2 W.MacN. 
216; Wulubhiarn v. HijUe, 2 Bor. 440 ’4Sij; Uamodar v. 1'annavandan , 7 
Bom. 165 j Jkfurua v. Varan , 5 All. 310 j V tin kat t 1 v. Sanya, 2 Mad. 333 (,P. V.) 

(y) Venkatu v. Sun ya, 2 Mad. 333. Whureu married womau with tttridhanum, 
contracts she will be assumed to Oave intended to satisfy her liubilit) outof her 
separate property. Uovindji v. Lakrnida s, 4 Bom. 31S; Narotum v. Nanka, 6 
Bom. 473. It she ie» unmarried at the time of her contract, she will be liable 
personally, and not merely to the extent of her utridhanwm, for payment other 
debt, even though she marries before it is enforced, flakatclw'nd v. Bai 8h\*a f 
3 Bom. 470. 


over her 
yika. 


Property over 
which Him has 

absolute oon* 
trol. 
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it, nor use it himself. But he may take it in case of extreme 
distress, as in a famine, or for some indispensable duty, or 
during illness, or while a creditor keeps him in prison. 
Even then he would appear to be under at least a moral 
obligation to restore the value of the property when able to 
do so. What he has taken without necessity he is bound 
to repay with interest (h) . This right to take the wife's 
property is purely a personal one in the husband. If he 
does not choose to avail himself of it, his creditors cannot (i), 

Jaganmtha states that property which a woman has 
inherited from a woman is also absolutely at her disposal (&). 
It is clear that where property given by any person to a 
woman would be her stridhauiim, it will equally be such if 
devised (/). It has, however, been decided in Bengal that 
a woman who inherits from a woman only takes a qualified 
estate, which descends on the death of the taker to the 
heirs of the woman from whom she took, not to her own 
heirs (m). It lias also been decided by the Bengal High 
Court that, under the law of the Day a Bhaga, property so 
inherited is subject to the same restrictions as to power of 
alienation as would apply to it if it had descended from a 
male (n). 


Property sub- 
ject to husband’s 
control. 


In other respects 
absolutely hers. 


§ 616. StfcoNDhW DfivcUa mentions a woman's gains as 
part of the separate property, over which she has exclu- 
sive control, and which her husband cannot use except in 
time of distress. But it is probable that be employs the 
word in the sense of gifts (o). Katyayana lays down that 


(h) Mitnkshura, ii. 11, § 31, 32, Smriti Chandrika, ix. 2, § 13 — 22 ; Madhaviya, 
§ 51 ; V. May., iv. 10, § 10; Duya Bhaga, iv. 1, § 24; D. K. S, ii 2, § 33. 

(i) Vimmitrodaya, p. 225, § 6; 1 Stra. H. L. 27; 2 8tra H. L. 23; Tukaram 
v. Ounaji . S Born. H. C. (A. C. J.) 129 ; Radha v. Biaeehur. 6 N.-VV. P. 279 

(k) 3 Dig. 629. 

<0 Jtamdolal v. Joy money, 2 M. Dig. 65 ; per ct iriam, Judoonath v. Bumint 
Coomar , 11 B. h. R. 295 ; S. O. 19 Suth. 264 


(m) Prankiwen v. Noyanmovey, 6 Cal. 222; Htiri Doyal Singh v. Grithchunder 
17 Cal. 911. 

in) BhoobunMohnn ftanerjee v. Muddunmtthun Shotnis , Rep . 3. I only knov 
this case from it« citation and approval, per curiam, 17 Cal. p. 917. 

(o) Days Bhaga, iv. 1 § 15. See a different rendering of the same teit at ' 
Dig. 577 1 where the word gains” is translated u wealth received by a womaj 
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a the wealth whioh is earned by mechanical arts, or which 
is received through affection from any other (but the kin* 
dred), is always subject to the husband's control J* And 
Jimuta Vahana adds that he has a right to take it, even 
though no distress exist (j>). So, the Smriti Chaudrika 
states that “ women possess independent power only over 
mudayika , and their husband's donation, except immova* 
bles, and that their power is not independent over other 
sorts of property, although they may be stridhanxun ” (y). 
But her authority over such property is only subject to her 
husband's control. He may take it, but nobody else can, 
Therefore, if she dies before her husband, the property 
remains in his possession, and passes to his heirs. But if 
he dies before* her, she becomes absolute owner oi the pro- 
perty, and at her death it passes to her heirs, uofc to those 
of her husband (r). And of course the rule would be tho 
same, if the acquisitions wore made bv a widow (*). it has 
been suggested by tho Madras High Court, upon tho autho- 
rity of a remark by Mr. Colebrooke, that even as regards 
landed property not derived from her husband, a married 
woman would be incapable of making an alienation with- 
out her husband's consent (/). There is also a text of 
Kafyayana , which implies that the husband has a control 
over bis own donations which are not of an immovable 
character, and that tho woman for the first time acquires 
complete power of disposal after his death (//). There cart 
be no doubt that a husband would always be able to exer- 
cise a very strong pressure upon bis wife, so as to restrain 
her from giving away her own private property, just as an 


(from a kinumun,.” The Viramitrod-iya, ip. 220, § 7,) explains g«ing hh “-what 
in veoiml from any person who make* the preaeut for the purpose of pleasing 
a goddenH.'* 

(p) Day a Bhaga, iv. 1, § 19, 30; D. K 8. ii. 2, § 25, 28, 29 ; lUgbunandaua., 
it. i ; V. May. i?. 10, § 7 ; RamdoUil v. Joymoncy, 2 M. Dig. 65. 
iq) Bmriti Chandrika, ix. 2, § )2. 

(r) Per Jagannatlm, 3 Dig. 628; Ma&ivurnyya v, Tirtha 9 ami , 1 Mad. 607- 
(a) *2 W, MjwN. 239. Sen coup of a gtunfc made by Government to a widow, 
Brij Indar v. Janlci , 5 I. A. 1 ; 8. C. I G. L. H. 318. 
if) Dantulnri v. Slallapudi, 2 Mad. H. C. 360. 

(«) Dava Hhaga, iv. 1, § 8, 9 ; Sruriti Chaudrika, it. 1, § 14, 15 ; \t. 2, § 8, 4, 
See too Naiuda, cited Daya Bhaga, iv. 1, 5 28 j V iwaitrodaya, p. 224, $ 5. 
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Restricted pro- 
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English husband would do, if his wife proposed to sell her 
diamonds. But the texts referred to seem not to convey auy 
more than a moral precept, while those already cited, which 
her absolute power, are express and unqualified. 

§ 617. Thirdly. Immovable property, when given or 
devised by a husband to his wife, is never at her disposal, 
even after his death. It is her xfridhannm so far that it 
passes to her heirs, not to his heirs. But as regards her 
power of alienation, she appears to be under the same 
restrictions as those which apply to property which she has 
inherited from a male even though the gift is made in terms 
which create a heritable estate (r). Ot course it is different 
if the gift or devise* is coupled wit Ji an express power of 
alienation (u\. 


§ 018, The succession to woman’s property is a matter of 



the woman was married or unmarried, according as her mar- 
riage was in an approved or an unapproved form, and accord- 
ing to the mode in which the property was obtained. There 
are also differences between the doctrines of the Benares 
and the Bengal lawyers on this head. Little is to be found 
in the Hindu writers in regard to the property of a maiden. 
So long as she remained in her father’s house, the only 
property she would be likely to possess would be her 
clothes and her ornaments. If already betrothed, she 
might also have received gifts in contemplation of marriage 
from her own family, or from the bridegroom. In some 
rare cases she might also have inherited property from a 
female relation. The only text upon the subject is one which 


( v ) See authorities cited, ante , §615, note ( h ) ; Viramitrodnya, p. 224, § 5 ; 2 
W. MacN. 35 ; Gangadaruiya v. Parameswaramma , 5 Mad. H. C. Ill; Rotar~ 
basapa v. Chanverova, 10 Bom. H. C. 403; Huar v. Rup Kuar , 1 All. 734; 
hhujanga Ran v. Ramayamma , 7 Mud. 387. 

(tc) Jeewun v. Al t Sana, l N.-W. P.66; Ko onibehariv. Premchand , 5 Cal, 
684; S. 0. 5 C. L. R 684; Prosanno Coamar v. Tarrucknath , 10 B. L. K, 267. 
Kanria v. Mahilal, 10 All. 405. See ante , § 584. The case of Seth Mulchand v. Bax 
Mancha f 7 Bom. 491, so far as it goes beyond the statement in the text has 
been doubted by the Madras High Court, 7 Mad., p. 389. 
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is variously ascribed to Baudhayana and to Narada , but 
which cannot be found in the existing works of either 
writer. “ Of an unmarried woman deceased the brothers of 
the whole blood shall take the inheritance ; on failure of 
them it shall go to the mother, or if she be not living, to the 
father” { x ). The Mitakshara explains this by saying, “ The 
uterine brothers shall have the ornaments for the head and 
other gifts which may have been presented to the maiden 
by her maternal grandfather, or other relations, as well as 
the property which may have been regularly inherited by 
her” (y). The latter remark dearly applies to property 
not inherited from a male, as her father is spoken of as still 
alive. The result, of course, is that her property is kept 
in her own family. In default of parents the property goes 
to their nearest relations All presents which inuy 

have been received from the bridegroom arc to be returned 
to him, after deducting the expenses already incurred on 
both sides (a). 


§ 619. Property possessed by a married woman would go 
in different lines of succession according to its nature and 
origin. Her bridal gifts, being articles of specially femi- 
nine ornament or use, would naturally pass to* her own 
daughters. And as any of her daughters who had married 
would probably have received a suitable provision when they 
left their father’s homo, where there were daughters both 
married and unmarried, the latter would be the preferable 
heirs. So among the married, those who were most in need 
would have the preference (/>). Her dowry (Mulka) had in 
early times belonged to her parents, and not to herself. It 
would return to her father’s family, instead of passing into 
the family of her husband (§ 78). When that separation of 
interest between herself and her husband arose, which 


Property of a 

woman. 


, . Daya Bhaga, iv. 3, § 7 ; D. K 8. ii. 1, § I. 

(yj Mitakshara, ii. 11, § 30 ; Smriti Chaudrika, it. 3, § 35 ; Madhaviya, § 50 ; 

V. May, iv. 10, § 34. 

(*) Viramitrodaya, p, 24i. 

(a) Yainaralkyn, ii. § 146 ; Mitakahara, ii. 11, § 29, 30 ; Smriti Chandrika, it. 
3, S $4 j V. May. iv. 10, $ 33; D. K. S. ii. I, § 2 ; Mayr, ^ 

(h Mayr, 17s. 



764 


woman’s is state. 


[Ckap. 


Devolution of 
Sulka. 


Devolution of 
8ulka . 


admitted of her acquiring independent property after her 
marriage, the property so acquired might be of a more 
general and important character than that obtained at her 
bridal. No reason would exist for making it pass exclu- 
sively to daughters, and sons would be allowed to share as 
well as daughters (r) . Hence a separate line of succession 
would arise for what are called “ gifts subsequent,” and 
the husband's donation. 

§ 620. First. The earliest rule as to the devolution of 
the Sulka is to be found in a text of ( rautnma , which has 
been variously translated. Dr. Biihler renders it, “The 
sister's fee belongs to her uterine brothers, if her mother 
be dead. Some say (that it belongs to them even) whilst the 
mother lives” (d). This text in the Daya fihaga is trans- 
lated, “The sister's fee belongs to the uterine brothers; 
after them it goes to the mother, and next to the father. 
Some say before her.” This Jimuta Vahnna explains 
by saying that according to some the father takes before the 
mother, and both after the uterine brothers (c). The 
explanation of Balamhhatta , which Dr. Mayr prefers, is, 
that the word mother in this verse refers to the same 
person who is spoken of in the preceding verse of Gautama, 
where her other property is said to go to her daughters ; 
that is to say, that it refers to the woman who has received 
the Sulka , not to the mother of that woman. Accordingly 
Dr. Mayr translates it, “ After the death of the mother, her 
fee passes to her uterine brothers ; some think that the 
sister's fee belongs to them even during her life.” If this 
translation is correct, it would mark two stages of law in 
regard to the Sulka . First, when it was considered to be 
the property of the bride's father, as the price paid to him 
for her, and accordingly passed to his sons, even during her 
life. Secondly , when it became the property of the girl at 
once, as her dowry, but on her death passed in the same 
manner as it had formerly done to her father's heirs (/). 

(c) Mayr, 174. (d) Gautama, xxviii- § 25, 26. 

(«) Daya Bfcaga, iv. 3, $ 27, 28. if) May r, 170. 
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However this may have been in early times* it is quite clear 
that the writers of the Benares school treat the Sulka as an B«s& re*, 
exception to the rule that a woman’s property goes to her 
daughters* and make it pass at once to the brothers* and in 
default of them to the mother (g). Yajnavalkya , however, 
classes the Sulka with gifts from her kindred* and gifts 
subsequent* which only go to the brothers if the sister has 
died without issue. Accordingly the Bengal authorities Bengal, 
treat the text of Gautama, not as an exception to the 
general rule, but only as explaining how this species of 
property devolves in the absence of nearer heirs (/<-). Its 
succession* as understood by them, will be treated under the 
third head (§ 025). 


§ 021. Skcondly. Yantaka * or property given at the Devolution of 
nuptials* always passes first to the woman’s daughters or Yauiaita ' 
other issue* if she lias any. Little is to be found on the sub- •/ 
jeefcintho early writers. JJaudhayana, says* “The daugh- 
ters shall inherit, (of) the mother’s ornaments as many as 
(are worn) according to the custom of the caste” (i). 

Vcwurktha says, “ Let the daughters share the nuptial gifts I 
of their mother” (k). The word here used for nuptial gifts, 

( parinayyam, 1 is the same which is used by Mauu (ix. § 11), 
where he says that a wife should be engaged in the superin- 
tendence of household utensils (/). It apparently refers to 
articles of domestic use given to a girl on her marriage* 
like the clocks* teapots* and table ornament which an ling- Yaulnka . 
lish bride receives to adorn her new home. So* among the 
Kandhs, the personal ornaments and household furniture 
'o to the daughters and not to the sons (m). Gautama adds 
further distinction, “ A woman’s separate property {xtrid- 
belongs (in the first instance) to her unmarried 


* (g) Mitaktdiara, ii. 11, § 14 ; Smriti Chandrika, ix. 3, $ 33 j Viramitrodaya, 
h 242, § 12 ; Vivada Chinlainani, 2/0 ; V. May., iv. 10, § 32; Madbaviya, $ 60, 
p. 45 ; Varadrajab, 48. 

( h ) Yajnavalkya, ii. § 145; Duya Bhaga, tv. 3, § 10—30; D. K. 8. ii. 

$ 15—18; Judoon&th v. Bus«u,nt Coomar, 11 B. L. R. 280, 297 j 8, C. 
Bath. 264. 

(t) Baudhayana, ii. 2, § 27, (^r) Va«Utha, xvii, § 24. 

(() Mayr, 166 j Vivada Chintaraaai, 268. (m) 2 Uuntar’n Oriaw, J9* 
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daughters (and on failure of them) to those daughters who 
are poor” (n). None of these authors suggest different 
lines of descent for the property referred to. This, for the 
first time, appears in Mann. He says, “ Property given to 
the mother on her marriage ( yautaka ) is inherited by her 
(unmarried) daughter” ( o ). In a later passage he says 
generally, “ On the death of the mother let all the uterine 
brothers ami the uterine sisters (if unmarried) equally 
divide the maternal estate.” This necessarily refers to 
property different from the yautaka which had been stated 
to go exclusively to the daughters. Then, after describing 
the six-fold property of a woman (§ 611), he goes on, “ What 
she received after marriage (anradeya) from the family of 
her husband, and what her affectionate lord may have given 
her, shall be inherited, even if she die in his lifetime, b y 
her children” (p). This seems to be the origin of the differ- 
ent lines of succession, which are here treated of under the 
second and third heads. 


Buie of descent. 


§ 622. The authors of the Smriti Chandrika and the Vira- 
mitrodaya appear to take the first text of Manic literally, 
as allowing none of a woman’s issue except her unmarried 
daughters to take her yautaka. In default of such daugh- 
ters, they make it pass at once to the husband, or to the 
parents, according as the marriage was of an approved oi 
an unapproved form (q). But this narrow interpretation is 
not followed by either the Benares or the Bengal school 
The rule of descent laid down by Yajnavalkya is as follows 
“The xtridhanum of a wife dying without issue, who hai 
been married in one of the four forms of marriage designat 
ed Brahma , &c., (§ 76), belongs to the husband ; if she hav 
issue, then the xtridhanum goes to her daughter; shoul< 
she have been married in another form, then her stridhanuri 


(n) Gautama, xxviii. § 21. 

(o) Manu, ix. § 131 ; D»ya Bbaga, iv. 2, § 13. 

(p) Monu. ix. § 192, 195 ; Mayr. 174 ; Ashabax v. Haji Tt/e6, 9 Botn. 115. 

( q ) Bmriti Chandrika, ix. 3, § 12, 15 ; Viraraitrodaya, p. 230, § 2 ; 285, $ < 
to, $ 7 . 
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goes to her parents” (r) . This rather vague rule is expand-* Detent of 
ed by the Mitakshara. “ Hence, if the mother be dead, 
daughters take her property in the first instance ; and hero, 
in the case of competition between married and maiden 
daughters, the unmarried take the succession ; but on failure 
of them, the married daughters ; and here again, in the case 
of competition between such as are provided and those who 
are unendowed, the unendowed take the succession first; 
but, on failure of them, those who are endowed” (*). Next 
to daughters come granddaughters, and then sons of 
daughters, sons, and grandsons, those in the second gener- 
ation always taking per atirpen (/). Stop-children are not 
recognized by the Mitakshara as entitled, except in the 
single case, which has now become impossible, where the 
woman who has left the property was a wife of an inferior 
class, while the children who claim it are by a wife of a 
higher class (a). The Smriti (Jhandrika, however, allows 
the step-children to come in if there are no other lioirs, such 
as progeny, husband or the like (v ) . In default of all those, 
if the marriage was in an approved form, the property passes 
to the husband, and after him, according to VijnaiWHvara, 
to his nearest sapindas (m*). According to the Mayukha, 
to those relations who are nearest to him through her in his 
own family. If the marriage was in an unapproved form it 
passes to her parents, the mother taking before the father (,r,), 
Vijnanexvara traces the line of descent no further. But 
other writers of the same school cite a text of Vrikaspati , 
in accordance with which the succession next passes to the 
son of the mother's sister, of the maternal and paternal 


(r) Yajnavalkya, ii. § 14.5. 

(a) Mitakabara, i». 11, $ 13? V. May., iv. 10, § 17, 18. 

it) Mitakahara, ii. 11, § 0. 12, 15— ID, 24; V. ALy. } iv. 10, § 20—23. Sorts 
wholly exclude grandsons whose father ie dead. Hankunaruiana v. Qopeenatk, 
2 W. MncN. 121 j § 627. 

(u) Mitakshara, ii. H, § 22 ; V. Alay., iv. 10, § 10. The text of Maun, oa 
which this rule is baeed, U explained differently in Bengal. Pont, § 620. 

(*) Smriti Chandrika, ix. 3, § 38. Hrahmnppa v. Papnnna , 18 Mad. 348. 

(tc)This has bcou held to be the Mitbila law alao. Bachha Jha v. Jugmon 
Jha y 12 Cal. 348. 

(®) Mitakibara, ii. 11, § 11; V. May., iv. § 28. According to the Smriti 
Chandrika, property given to a woman at the time of a disapproved marriage 
revert# to the donor# ; ix. 3, § 81, 32. 
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uncle’s wife, of the father’s sister, of the mother-in-law, 
and of an elder brother’s wife, (y). 


Extended to 
other caeca. 


Precisely the above order is laid down by the Smriti 
Chandrika and the Viramitrodaya in respect of all the 
mother’s property, which is not yautaka, or received after 
marriage or from the husband ; that is, which does not 
come under the two texts of Maun already cited ( 2 ) . 


Bengal law. 


Bengal law as to 
Yautaka . 


§ 623. The order of succession to Yautaka , according to 
the Bengal authorities, is similar, but not exactly the same. 
“ It goes first to the unaffianced daughters ; it there be 
none such, it devolves on those who are betrothed. In their 
default it passes to the married daughters” (a). Jiuiuta 
Vahana does not notice barren or widowed daughters, but the 
Daya-krahma-sangraha states that they succeed in default 
of married daughters who have, or who are likely to have, 
male issue. Srikriahna also says that these daughters take 
one after the other, as distinct classes, and not merely in 
default of each other. For instance, that on the death of a 
daughter who had taken as affianced or married, but who has 
died without a son, the estate will pass to the next daughter 
who is capable of taking, and not to the husband of the one 
who had already succeeded. “ For the right of the husband 
is relative to the 1 woman’s separate property/ and wealth 
which has in this way passed from one to another can no 
longer be considered as the ‘woman’s separate property’ 

The Bengal writers also differ from those of the Benares 
school in excluding granddaughters altogether, and bring- 
ing in the son before the daughter’s son, and the grandson 
and great-grandson in the male line next after the daughter’s 


(y) V, May., iv. 10, § 30; Smriti Chandrika, ix. 3, § 36, 37 j Viramitrodaya, 
p. 243; in Mithila, but uot elsewhere, the son of a woman’s half piBfcer is her 
heir. Sreenarain Bhya Jah t 2 8. D. 23 (29, 35). The husband’s kinsmen 
take before the father’s kiusmen, e. y., the husband’s brother’s son before the 
sister’s son. Bachha Jha Juginon , 12 Cal. 348. 

(s) Manu, ix. § 131, 195 ; Smriti Chandrika, ix. 3, § 16—30, 36—41 ; Vira- 
mifcrodaya, p. 231, et seq* 

(а) Daya Bhaga, iv. 2, § 13, 22, 23, 26 ; Raghunandana, x, 12—15, 17—20. 

(б) D. K. S., ii. 3, § 5, 6. See post , § 627. 
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son (c). They also differ in introducing stepsons, as far as 
the great-grandchildren, next after the great-grandsons of 
the woman herself. This appears to be upon the authority 
of a text of Mann , which declares that if one of several 
wives of a man brings forth a male child, they are all by 
means of that son mothers of male issue (d). In default of 
all these the husband or the parents succeed, according to 
the form of marriage. But the husband’s sapindas do not 
appear to take as in the Mitakshara. In default of him, 
the succession passes at once to the brother, mother, or 
father of the deceased woman (? ). On the other hand, 
where the marriage is of a disapproved form, the inherit- 
ance passes to the mother, father, and brother, each in 
default of the other, and if none of them exist, then to the 
husband (/). Last of all come in the ulterior heirs under 
the text of Vrihaxpati. But they do not take in the order 
there stated. They are arranged upon the Bengal principle 
of religious benefits, as follows : husband’s younger brother, 
husband’s brother’s son, sister’s son, son of husband’s sister, 
brother’s son, daughter’s husband, father-in-law, and hus- 
band’s elder brother. In default of all these, sakulyas, 
learned Brahmans, and the King (y). 

§ 624. Thirdly. The succession to that property belong- 
ing to a married woman which is neither her Sul ha nor her 
Yautaka is a matter upon which there is much variance. 
The texts of Mann, which state that her property shall be 
shared equally by her sons and daughters, and that gifts 
received by her after marriage from her husband and his 
family shall go to her children generally, have been already 
cited (§ 621). Other writers say with equal distinctness, 
that her property shall be shared equally by sons and unmar- 

(c) Daya Bhaga, iv. 2, § 17—21 ; D. K 8., ii. 3, § 8—10. The son of the 
daughter’ll ton never soccpMs. Dnya Bhagu, iv. 3, § 34: U. K. 8., ii. 0. § 2. 

(d) Dayn, Bbaga, iv. 3, § 32 ; D. K. 8. ii. 3, § 11 — 13. 

(«) I). K. 8., ii. 3, 5 14—17 ; Bi*too v. Hadha Swndr , tfl 8uth. 115. 

(/) D. K. 8., ii. 3, § 19—21. 

(g) Daya Bb&ga, iv. 3, § 31, 35 — 37 ; D. K. 8., ii. 0 ; Ragbamtnciantt, x. 23 — 26 
30—39. It it irapo«ible to see upon what principle the husband’s father and 
elder brother come in last. 


Devolution 
A yautaka. 
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Mitakibam. 


Benares law 


Bengal law. 


ried daughters (h). Vijnanesvara only recognises one luaa 
of descent for the whole of a married woman's property, 
except her Sulka, viz., that already given for her Yautaka 
( § 622) . He explains the text of Manu, not as meaning that 
brothers and sisters take together, but that the sisters take 
first and the brothers afterwards, each class sharing equally 
inter $e ; that is, he brings it in as an illustration of the rule 
previously stated as to the succession of daughters before 
sons, and not as an exception to it. And the same view is 
apparently taken by the Madhaviya (i). But the Smriti 
Chandrika, Virarnitrodaya, Vivada Chintamani, Mayukha, 
and Varadrajah all take these texts literally, as prescribing 
a different course of descent for the two sorts of xtridhanum 
there specified, viz., gifts subsequent to marriage, received 
either from the woman's own family or the family of her 
husband, and gifts received from her husband. These are 
shared simultaneously and equally by the woman's sons and 
daughters being unmarried. Those who are married, and 
granddaughters, only receive a trifle as a mark of respect, 
and widows are wholly excluded. But if there are no un- 
married daughters, married daughters, whose husbands are 
living, are also allowed by Katyayana to share with their 
own brothers (k). According to the Mayukha it has been 
held that property received by a married woman from a 
stranger and her own earnings pass to the person who 
would be her heir if she were a male ( l ). The writers of 
the Benares school do not trace the line of descent any 
further, nor suggest how the property is to go in default of 
the heirs above named. 

§ 625. The Bengal writers also interpret the above texts 
literally, and take them as applying to all property except 


(h) Devala, Daya Bhaga, iv. 2, § 6 ; Saucha and Licbita, 3 D. Dig. 588 ; 
Vrihaspati, ib. 

(%) Mitakahara, ii. 11 , § 19—21 . See Virarnitrodaya, p. 232, § 6 ; Madhaviya, 
§ 50, p. 43. 

{k) Suiriti Chandrika, ix. 3, § 1—11 ; Virarnitrodaya, p. 228, § 1 ; V.May, t iv, 
10 , § 15 , 16 ; Varadrajah, 47 ; Vivada Cbiutamani, 266 ; Ashabai ?. Haji Tyeb, 
9 Bom. 115. 

( l ) Bai Narmada v. Bhagwantrai , 12 Bom. 50 
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the Yautaka, and that given by the father of the woman (to) . 
The order of succession as laid down by them is as follows : 
first, son and maiden daughter take together (»), and in 
default of either the other takes the whole ; on failure of 
both, the estate passes to the married daughter who has, or 
who may have male issue, then to the son’s son, the 
daughter’s son, and the son’s grandson successively ; and 
in default of all of these, to the male issue of the rival wife, 
and lastly to barren and widowed daughters (o). The 
further descent depends on the source from which the pro* 
perty was derived. If it comes within the text of Yajna - 
valkya — “ that which has been given to her by her kindred, 
as well as her fee or gratuity, and anything bestowed after 
marriage, her kinsmen take if she die without issue/’ — then 
the order of succession is first to the whole brothers; if 
there be none, to the mother ; if she be dead, to the father; 
and on failure of all these to the husband, and the ulterior 
heirs as already described ( p ). But in this text the words, 
" given to her by her kindred/’ signify that which was 
given to her by her parents in her maiden state, and the 
word “fee,” uoes not include “a gratuity presented to 
damsels at marriages, called Atmra, and the rest ” (y). If, 
on the other hand, the property being Ayautaka does not 
come within the terms of the above text, then it devolves 
in exactly the same manner as the Yautaka of a married 
woman who has left no issue (r). 

§ 626. The text of Manu (ix. § 198), “The wealth of a 
woman, which has been in any manner given to her by her 
father, let the Brahmani damsel take ; or let it belong to 
her offspring,” is explained by the Mitakshara as authoris- 


Dcvolation of 
Ayautaka, 


Property ffirett 
by the father. 
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ing step-children of a wife of superior class to inherit («). 
The Bengal writers treat the word Brahmani as merely 
illustrative! and explain the text as establishing an excep- 
tion to the rule laid down in the last paragraph. Accord- 
ing to them, property given by a father to his daughter at 
any time is never shared by her sons, but goes to her 
daughters exclusively; the maiden taking first, then the 
married daughter who has, or is likely to have male issue, 
and lastly the barren or widowed daughters. After all these 
come their sons (t) . The succession then proceeds, as in the 
case of Yautaka, down to the great-grandson of the co-wife, 
after which it goes to the brother, mother, father, and 
husband, under the text of Yajnavalkya already cited (u). 

§ 627. The order of succession in the case of property 
inherited by a female from a female, has not till very lately 
received any discussion. It has been decided, that even 
if such property was stridhanum in the hands of the 
last holder, it would not be dridhanum for the purpose of 
descent in the hands of the next heir (r). None of the 
rul es, therefore, which are given for the descent of a 
woman’s separate property by those who use the term in a 
technical sense, would appear to have any application. 
Vijnanvsvara uses the term in its general sense, and declares 
that all the property included in that term (except Sulka) 
goes in the line of female heirs. As regards a maiden’s 
property, he expressly says that the line marked out by him 
applies to property which she has inherited (w). I have 
already offered reasons for supposing that he was not refer- 
ring to property which she had inherited from males (§ 566) 
but there is no reason why he should not have included 


Property in- 
herited from u 
female. 

n 


(s) Mitnkehara, ii. 11 > § 22. 

(/j Dnya Blnign, iv. 2, f 16; D. K. S. ii. 5; Raghutiandana, x. 11, 16» 

(u) Judoonath v. Kustwttt Cootnar , 11 B. L. R. 286, 300; 8- C. 19 Sath. 864. 

(v) i). K. 8. ii, 8, § 6; 1 W. MacN. 88; Prankishen t. Mt. Bhagvmtes, 1 8. 
D. 3, (4) ; Gangopadhya v. SurbamangaU «, 2 B. L. R. (A. C. J.) 144; S. C. sub 
nomine , Gangooly v. iSarbo Af angola, 10 Suth. 488; per curium, Songvmalath* 
ammal v, Valnyuda , 8 Mad. ii. C. 814 ; Bhaskar Trimbak t. Muhadev, 6 Bom. 
H. 0. (O. C. J.) 18 ; Ohotuy v. Chunnoo , 14 B. I*. R. 237 $ & 0. 2$ Sutb. 496; 
Prunkissen v. Nayannwney, 5 Cal* 228. 

{w) Miukthara, ii. 11, $ 8, 80, 
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property inherited by her from a female. The only other 

reference to the point by a native writer is in the Daya* 

krahma-sangraha. The author points out that if property 

has fallen to a maiden daughter with married sisters, and 

she dies after marriage, but without sons, the property will 

not pass to her husband, who would be heir to her separate 

property, but to the married sisters. This assumes that on 

her death succession would be traced back again to the last *** dilution. 

holder. The sister would not be her heir, but would be the 

heir of the mother from whom she derived the property (,r). 

The same principle seems to have been followed in a Bengal 
case. There, a father gave a taluq to his daughter : she 
died, upon which the property passed to her daughter ; she 

FiiHier. 

r~ ' ’ ’ - ---- -~ 

•on. daughter 

gmudion. 

I 

daughter 

(widow without iasue). 

also died, leaving a widowed and issuolcss daughter. It 
was held, upon the opinion of the pandits, that the taluq 
had been the stridhanum of the daughter who took by gift, 
but not of the daughter who took by inheritance. Conse- 
quently, that at her death it did not pass to her daughter, 
but to her mother’s brother ; if he was not living, to the 
brother’s son (*/). Now the brother was the heir of the 
original donee, but he was certainly not the heir of his 
niece, who took after the donee. This was the view of 
the case taken, by Mr. Justice Wilson in Prank innen v. 

Noyanmoney (z) where the learned Judge referred to it as 
deciding that a daughter who takes by inheritance from her 
mother takes a qualified estate, and that on tin* daughter’s 

death the heir of the mother succeeds. The Mayukha says, Doctrine of tb# 
Majokba. 

V* 1 / ¥ — — — * d 

(») Prankishen v. Mt. Hhngwajtee^ 1 H. D. ft (4) ; Semjcmadathinnmal 

Bytufa, 3 Mad. H. C. 312. 

(i) 5 Cal. 
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(< It is clear that although there be daughters, the sous or 
other heirs still succeed to the mother’s estate, as far as it 
is distinct from the part already described (as subject to 
the peculiar devolution under texts applicable to particular 
species of slridhanurn.)” This Mr. Justice West explains 
as meaning that, where a woman holds property which is 
not strictly stridhanum as described by the early writers, 
descent is traced from her as if she were a male (a). 
It is possible that this passage may be explained differently, 
as meaning that the property would go to such heirs as would 
have taken it if it had never fallen into the hands of the 
female ; that is, that it would go to the heirs of the last 
holder. This accords with the view taken in the case last 
cited. The point was expressly decided by the High Court 
of Bengal where a daughter had inherited her mother’s 
stridhanum. On the death of the daughter it was held that 
under the law of the Daya Bhaga all property inherited by 
a woman, whether from a male or a female, was held under 
the same restrictions as to power of alienation and passed 
at her death to the heirs of the last holder. Consequently, 
that in a conflict between the brother and the daughter of 
the deceased, the brother was entitled to succeed, as being 
the nearer heir to the mother from whom the property had 
been inherited (b). 


Want of 
chastity. 


Chastity has been held not to be an essential, where a 
female claims as heir to the property of a woman (c). I 
know of no native authority on the point. 


(a) Ante , § 573. 

(b) Hnri Uoyal tiingh v. Orish CUunder , 17 Cal. 911. 

(c) Oanga v. Ghasita , 1 All. 46. 
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A DOPTION —continued. 

A want of anthoi ity supplied iti Southern India 
by iwetti of aapiudas, 108 

similar rule in Punjab, 1IO 

whoa© consent necessary and sufficient, 109 — 1 14 
must b© an exercise of discretion* 114 
may authorise* where son has died, I IB 
whether any religions motive is required P 116 — 117 
in Western India tto consent needed, 118, 177 
nor among Jains, 119 

5. t oho may in adoption ; only parents, 120 

necessity for assent of wife, »6. 

orphan cannot be adopted, ib . 
condition precedent to adoption, 121 
consent of Court of Wards or Government, 122 

6. who may be taken ; no lestrictiou as to relationship, 122 

must be a person whose mother might have been married by 
adopter, t6. 

sister's or daughter’s son excluded, i6. 

role does not apply to Sndraa, or in Punjab, Western India or 
among Jains, 124 

supposed extension of rule to adoption by a widow, 125 
mtiKt be of same caste, 120 

7. not a disqualified person, 127 £129 A 

limitation from age and previous performance of ©eremuxiies, 128, 129, 

rule doe* not apply in Punjab, Western India, or among 
Jains, 130 
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succession lineally, 153 
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ex parte maternd , 154 

to etridhanum of adoptive mother, ib. 

12. where legitimate sou born afterwards, 155 
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difference as to shares of adopted son in Bengal, Benares, Western 
and Southern India, and among Sadias, 165 
survivorship between them, 168 
where adopted is sou of two fathers, 161 
13* adopted has neither rights nor duties in natural family, 159 
cannot marry into or adopt out of it, ib, 
dvyamuehyayana may inherit in both families, 160 
* his share with after born son, 101 
rule not observed in Punjab or Pondicherry, 
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14. effect of invalid adoption, 163 
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declaratory suit to set aside, 603, 604 
foster child has no rights, 167 

16. devests estate of adopting widow, 1 71, 173 

quwre its effect on estate of adopting mother, 174 
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unless his own title preferable, ib. 
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result of decisions, 179 

16. estate of adopted postponed by direction of adopter, 180 

not nnder Mitakshara, ib. 
by express agreement, ib. 
effect of his renunciation, ib. 

17. son's rights date from adoption, 181 

bow far bound by previous acts of widow, th. 
or of full male holder, 182 
or of father after authority given, 317 
or by agreement previous to adoption, 180 

18. adoption by woman to herself ineffectual, 183 

unless under Kritrima form, 189 
by dancing girls, 183 

See 1 llatam , 190a j Kritrima, 184 — 190 
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power of father as head of patriarchal and of joint family different, 
203, 204, 206, 206, 207, 228 

2. Mitakshara Law y rights of father limited by those of sons, 229, 230, 

an 

sons take no interest by birth in property inherited by father 
from others than near ancestors, 251 
or in property disposed of before their birth, 316, 319 
or in divided er self-acquired property, 318 
8. right of father to dispose of ancestral movables, 231 
conflict of opinions, 310 
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UBtSATION— 

to dlipoM of self* Acquire) immovables, 133, 234 
modern decisions, 318 

to Mil property to discharge hie own debts, 280, 802, 284, 822 
in other respects merely a manager of coparcenary, 311 
4. powers of owner of impartible property, 818—815 
absolute right over income and savings, 262 
lands held on service tenure, not liable to, 813 
effect of forfeiture, 813 

6. power of manager of joint family, 207 
by consent of coparceners, 319 
what amounts to consent, ib . 

$n cases of necessity, 320 

what constitutes a case of necessity, 820 
power to sell, 821 

burthen and proof of necessity, 323 

where decrees have been passed, 824 
extravagance or mismanagement, 320, 325 
power of manager of religions endowment, 397 

6. purchaser not bound by debts, 304 

need not see to application of purchase money, 320 
what enquiries he must make, 300 — 305, 320 — 325 

7. right of coparcener to soli his share, 241, 3*27 

conflicting opinions, 328 

Madras Court recognizes the right, 331 — 383 
not to assign specific portion, 332 
nor to devise, 333 

Bombay Court allows transfer for value, 334 
not gift or devise, 335 
Bengal Court denies the right, 337 
will enforce special equity, 838 
Privy Council dicta t 389 

8. remedies against improper alienation, 832, 340 

sale rescinded in case of fraud, 840 

cannot be enforced by member of family who could not sue for 
partition, 838 

equities on setting aside, 341 
claim for improvements, 343 
where sale partially justifiable, 844 
laches or acquiescence, ib. 
necessity for offer to refund, 345 
in case of estate taken by escheat, 545 

9. by coparcener enforced by partition, 828 

mode of carrying oat partition, 3*29, 332 

10, by execution under decree, 329 

how enforced against joint-owner, ib. 

must be before death of debtor when joint property is seised, 284, 
305 — 807 

11, Bengal Law , absolute power of father, 235, 346 

except in distribution of ancestral property among sons, 240, 847, 
415, 450 

nature of coparcener** interest in their property, 848 
power of dealing with share, ib. 

12, whether delivery of posses* i on is essential where transfer la for 

value, 858 

oases of sale, 859 — 361 
mortgage, 362 

ora) declarations not followed by possession, 864 
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ALIENATION— eonXi*««i. 

1 8, writing not pace— a ry, nor technical words. 365 

nnless in cases under Transfer of Property Act, 366 
estate of inheritance, how conveyed, 365 

See Gift ; Womajts Estate. 
effect of agreement against alienation, 349 

ALYA SANTANA, law of Canara* See Canara. 

ANCESTOR WORSHIP, 

prevalent among Arran Hind ns, 60 
its influence on taw of succession, 478 

ANCESTRAL PROPERTY- See Property, 3 

ANITYA, 

form of adoption, 160 
ANVADHEYA, 

or gift subsequent, what it is, 611 
its line of devolution, 619, 621, 622, 624 
See Woman's Estate, 13, 15 

A PARA UK A 

his age and authority, 26 

APASTAMBA, 

relative Hge of, IS 

does not recognise subsidiary sons, 64 
opposed to adoption, 93 

APAVIDDIIA, 

one of the subsidiary sons, 04, 76 
now obsolete, 75 

APPOJNTED DAUGHTER, 

remained under dominion of father, 73 
her rights of succession, 478 
became obsolete, 75, 618 

ARSHA 

form of martisge, 76, 78 

ARYANS. See Adoption, 1 ; Polyandry. 

ASCETIC. See Hermit. 

ASSAM, 

supposed to be governed by Bengal law, 1 1 
ASSETS, See Debts, 1, 8; Maintenance, 1 
ASURA 

form of marriage, 76, 78, 80 
AURASA 

or legitimate son, 64 
AUTHORITY. See Adoption, 3, 4 
AYAUTAKA. See Woman’s Estate, 13, 15 
BACHELOR, See Adoption, 2, 98 
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tANDHtJB, 

eaaiawiiMn of, in law books not exhaustive, 489, 815 
females admitted as in Western India, 472, $41 

See Succession, 2 — 5, 22 

tAUDHAYANA, 

relative age of, 28, 21 

excludes women from inheritance, 476 

JENA MI TRANSACTIONS : 

1. origin of practice, 400 

principle on which they depend, 401 

no presumption against in case of child, ib. 
or of female, tfc. 
mast be strictly made oat, 46. 

2. effect given to real title, 402 
unless contrary to statute, ib. 

or in fraud of innooeut persons, 403 
effeot of notice, ib. 

when iutention to defraud creditors, 404 
fraud must have beeti effected, 405 
be pleaded, ib. 

case of benami purchase to mask title, 406 

3. decrees conclusive between parties, 4u7 
not as against third persons, ib. 
benamidar should be a party, ib. 

BENGAL LAW, 

its distinctive principles, 35, 224, 235, 242, 346, 486, 450 
their origin and development, 237 
influence of Jiruuta Vahana, 239 
favours rights of women, 242, 438 
rules of inheritance, 459 — 467, 536 

BET BOTH AL. See Marhiaok, 6 

BLIND. See Exclusion, 2 

BOMBAY, 

Mayukhn paramount in island of, 28 
See WKhTEBN India. 

brahma, 

form of marriage, 76, 79, 80 

BRAHMANISM, 

importance of distinguishing whether it is an essential part of any 
giveu law, 4 

of later origin than the body of Hindoo law, 5 
its influence in modifying the law, 5, 237—289 
retarding its development, 239 
no part of the early communal system, 8 

or of the original law of inheritance, 9, 468—476 
or of adoption, 10, 95, 124, 180, 190 
Probable influence of, in regard to second marriages, 83 

partition, 219 
wills, 868 

BROTHERS, 

succeed to the property of a maiden , 618 
the sulka of their sister, 620 
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DAIVA 

form of mftrriige, 76, 79 

DANCING GIKL3, 

recognised by Hindu Jaw, 62 
procuring minora to be, is illegal, ib. 
custom of adoption and succession among, 183 
spoken of as Das in, or slaves, 504 

DATTA HON AM. See Adoption, 9 

DATTAKA. See Adoption. 

DATTAKA CHANDKIKA, 

by Devanda Bhatta, 27, 80 

DATTAKA MIMAMSA, 

by Nanda Pandita, 30 

DAUGHTER, 

excluded by local custom, 513, 517 
succeeds in undivided family in Pengal, 433 

See Partition, 7 ; Succession, 8, 15 ; Woman s Estate, 3, 16 

DAUGHTERS SON, 

excluded by local custom, 517 
succeeds in undivided family in Bengal, 433 
to woman's property, 62 2, 623, 625 

See Adoption, 0 ; Kritkima ; Succession, 2, 16 

DAYA BHAGA, 

its age and authorship, 31 

DAYA KKAHMA SANGRAHA 
its age and authorship* 31 

DAYA V1BHAGA, 

its authority in Southern ludia, 27 

DEAF. See Exclxjsion, 2 

DEATH, 

what amounts to civil, 468, 546, 555, 559 
lets iu next heir at once, ib. 

DEBTS, 

three grounds of liability, 277 
1, non-payment of, is a sin, 278 

duty of sou and grandson to pay those of ancestor, »i>. 
onus as to proof of immorality of debt, 279, note 
even independently of assets, ib. 
obligation now limited to assets, 280 
evidence of assets, 281 

the whole joint property and not merely father's share is assets, 
282,284 

only arises after father’s death, 283 

father may sell property to discharge, 286, 286, 322 [21 
iu Bengal adults not directly bound by dealings not consented tc 
indirectly bound through liability to pay debt, ib, 
proper mode of suing adult, ib. 
minors are directly bound by sale, ib, 
debt to be discharged must be an antecedent debt) ib, 



INOISI. 


785 


>EBTS — continued, 

where none •neb, consideration for •*)• or mortgage binds son 

ns debt, 266 

•on need not be & party to *uit to enforce sale or mortgage, *67 
but rights not inconsistent with validity of transaction not 
affected by decree, ib. 

where suit after partition, ib. 
effect of mere money debt on son** interest., 286 

decree on snob debt m«y bind son though not a party, 269 

apparent conflict of decisions on this noint in Privy Ooun* 
cil, 290—291 

cases reconciled, 292 

purchaser must be intended to take, and believe be 
is taking entire interest in estate, 293 — 295 
liberal construction of proceedings in execution, 296 
rules suggested, 296a 

whether sons cat) set up immorality of debt against purchaser under 
decree to which they were not parties ? 297— 299, 324 
purchaser bound bv notice of immorality, 298 
execution creditor has implied notice, 299 
Statements in plaint are notice, 300 
how sons are protected against decree, 300 

conflict between this principle and that of son’s right to restrain 
alienations by father, 322 

not liable for immoral debts, 279, 284 

or rea<ly -money payments, 279 
obligation not limited t.o beneficial transactions, 279, 284 
ancestral assets t#ound, ib. 

mode in which payment is adjusted between sons, 301 
son born after partition, ib. 

2. duty of heir to pay debts of his predecessors, 302, 303 

widow to pay debts of husband, 587, 596 
extent to which assets may be followed, 302 

right* of purchaser, devisee or donee, 304 
debts are not a charge before execution, ib. 

do not bind share of deceased coparcener, 300, 307 [307 

unless there has been a decree followed by attachment before death, 
take precedence of general claim for maintenance, 422 

3. liability arising from agency, 308 

no obligation from mere relationship, ib, 
what constitutes agency, ib. 

no liability for debts of divided member, ib. 

or for separate debts of undivided member, ib. 

4. when their existence justifies sale of family property, 300 — 305, 

320 — 325 

See Alienation, 5, 6 

5. w hat transactions between members of joint family may give ri»e to, 

269, 429 

DECLARATION OP TITLE, 

•nit fbr by contingent reversioner, 691 — 605 
how barred by time, 604 

See Woman’s Estate, 1 1 

DECREE, 

of Indian Courts not a judgment in rem , 146 
how far it binds minor, 197 

justifies sale of family property, 824 
when conclusive against alleged benami, 407 
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DECREE— continued. 

its effect in cmm of adoption, 146 
as a declaration of right, 605 
for maintenance, when it hinds estate. 420 
its operation a* against ontHte held by a female, 525, 526 

DEGRADATION, 

from caste, formerly a bar to snceession, 647 
now relieved by statute, 549 

DELIVERY. See Alienation , 12 ; Wills, 11 

DEYANDA BHATTA, 

author of 8mrifci Ohandrika, 27 
Dattaka Chandtikn, SO 

DEVESTING OF ESTATE, 

when it takes place by adoption, 171, 179 
by subsequent birth, 458 
not by incontinence, 511, 513, 5*22 
or snbseqnent disability, 554 
or removal <»f disability, 550 

DISEASE. See Exclusion, 2 

DISQUALIFIED HEIR, 

may take under will, 389 

See Adoption, 2 ; Exclusion • Partition, 11 

DIVISION. See Partition. 

DIVORCE, 

permitted in early-law, 38 

still recognized by local usage, 89 

DOMIOJL, 

personal law does not necessarily follow taw of, 45, 46 
DOWRY, 

origin of, in marriage by purchase, 78 
See Woman s Estate, 13, 15 

DRAUPADI, 

legend of, 61 

DRAV1DXAN RACES, 

many not even Hindus by religion, 2 
not neoesearily governed by Sanskrit law, 11, 44 
evidence of their customs in Thesawaleme, 42 
See Southern India. 

DUMB. See Exclusion, 2 

DVYAMUSHYAYANA, 

meanings of the term, 132 
See Adoption, 7, IS 

BAST INDIANS 

law by.whioh they are governed, 56, 57 
ELDEST SON, 

ranks by actual seniority, not that of mother, 499 
his rights where property is impartible, 312, 499 
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CM>1ST 

to » special share on partition, 447 

800 Adoption, 7 

£N DOG AMY, 

evidence of, in Southern India, 82 
EQUITIES, 

on setting aside transactions by a male, 341—345 
by a female hair, 606, 607 
by a minor, 196 

ESCHEAT, 

maintenance a charge upon estate taken be, 416, 46*2 
m right of, even to estate of Brahman, 544, 645 
crown must establish absence of heirs, 645 
may set aside alienations, 645, 578 
takes, subject to proper charges, 445 
no right of between grantor and grantee of estate, 16 , 

ISTOPPEL, 

when acquiescence amounts to, 148 
lUNUCH, 

marriage of, improper but valid, 86 
wife formerly allowed to abandon, 88 , 89 
See Execution, 2 

UROPEAN, 

illegitimate offspring of, by what law bound, 57 

VIDENCE. 8 ee Adoption, 10 ; Alienation, 5,6 ; Partition, 17 1 Pftsaiimp- 
tion ; Sklf-acquihition, 4 ; Woman’s Estate, 6—8 

XOLUSiON FROM INHERITANCE, 

1. principle on whicii it is founded, 547 

whether applicable to non* Aryan races, 659 
mitigated by expiation, 548 
apulies equally to fenmle heirs, 653 

does not apply to other modes of obtaining property, 547 

2. who are excluded, 548 

statutory relief of outcasts, 549 
defects of the blind, deaf, and dumb must be congenital, 650 
whether same rule in c«se of insanity, ib. 

or lameness, 552 
not in case of leprosy, 651 

what species of, is a bar, ib. 
other diseases, ib. 

deprivation of a limb or a sense, 552 
fraud, vice, hostility to parent, 553 
entrance into religious order, 559 

3. disability does not exclude heir of disqualified person, 564 
except where heir is an adopted son, ib . 

or a widow, ib. 

such heir may succeed to disqualified person, ib. 

will not devest estate already vested, 566 
lets in next heir at onoe, 553 

4. is removed by removal of disability, 556—658 
inheritance already vested not opened op, ib. 
heir may succeed on next descent if nearest, ib. 


99 
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EXECUTION, 

proceedings in, liberally construed, 295 a, 324 

against representative of joint family enforced sgsiust its property, 334 
against member in bis individual capacity only enforced against his 
own interest, 324 

of decree against father may be enforced against entire family pro- 
f»erty in Hands of sons or grandsons, 288 — 296 
how far proceedings in, bind family, 297, 298, 324 
effect of attachment during debtor's life *»* barring survivorship, 307 
its effeot in case of widow or female heir, 595, 596 
8ea Alienation, 10 ; Debts, l ; Woman’s Estate, 9 

EXECUTOR 

of Hindu will, powers of, formerly and now, 892 
EXOGAMY, 

foundation of Sanskrit law of marriage, 82 
practised by non-Aryan races, ib. 

EXPIATION 

its effeot in removing disabilities to succession, 548, 551, 552 
FACTUM VALET 

doctrine of, in cases of Adoption, 144a*b 
FAMILY See Joint Family ; Patriarchal Family. 

FAMILY USAGE. See Customary Law. 

FATHER, See Adoption; Alienation, 1—4, 13 ; Debts, l; Partition, 2 

7, 14; Patriarchal Family; Succession, 17 

FEMALES, 

system of kinship through, 208 
higher position nnder polyandrons system, 476 
dependent condition in patriarchal family, ib. 
favoured by Bengal school, 242, 438 

and in Western India, 472, 488, 541 
pass on marriage into husband’s family, 491 
their incapacity to inherit unless named by express texts, 476 
capaoity to perform sraadha, 495 

effect of gift or devise to, as regards extent of estate conveyed, 388, 
all grounds of disability for heirship apply to, 553 
See Stridhanum ; Woman’s Estate 

FOSTER CHILD, 

has no legal rights as such, 167 

gift to valid, though donor mistaken as to his capacity to perform 
quiee, ib. 

FRAUD, 

of coparcener, how it affects his right to share, 444, 553 
result of, upon partition, 444, 452 
See Benamt, 2 

GANDHARVA, 

♦ 

form of marriage, 76, 77, 80 

GAUTAMA, 

relative age of, 18 

GHATWALI TENURE 

inalienability of, 314 
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nrr, 

1. valid against donor when complete, 357 
of separate or seif -acquired property, 350 

by coparcener of bis own thiure, invalid in Bombay, 335 
and under Hen&re* law, 337 
valid in Madras, 383 

and by Bengal law, 343 
good against creditors, if bond fide , 357 
whether valid against claim for maintenance, 424 

2. may be conditional unless provisions repugnant, 350 

donatio mortis cousd, ib. 
mast not create invalid estate, ib. 

subsequent estate accelerated by invalidity, of previous gift, 850 

3. native authorities as to necessity for possession, 351 
voluntary promise cannot be enforced, 35*4 

irrevocable if completed, 352, 357 
effect of deolaratiotf*of trust, 352 
want of possession can only l>e set up by donor, 352 
what possession sufficient, 353 
provisions of Transfer of Property Act, 800 

4. donee must be in existence, unless in womb, or poi son to be adopted 

under an authority, 363 

to a class, of whom some cannot lake, 354 — 850 
6. to a person wrongly supposed to be adopted, or to bear some parti- 
cular character, 167 — 109 
to a persona designata, tb. 

0. estate created by gift to a female, 388, 584 
by father to eon, 252 

7* of a man’s whole property, when forbidden, 418 

See Religious Endowment ; Woman’s Estate, 

OTRAJA 8APINDAS, 

who are, 460, 462, 480 

females after marriage continue to bo iu Western India, 489, 490, 
541, 671 

OVERNMENT, 

consent of, or notice to, not necessary in case of adoption, 122, 140 
unless landholder is under Court of VVards, 100, 3 22 
See Escheat. 

RAND FATHER AND G RE AT-GltAN DFATH E1C 
may be sued for partition, 430 
8ee Succession, 1, 20 

RANDMOTHEU AND GREAT-GRANDMOTHER. See Partition, 9 
Succession, 9, 20 j Woman’s Estate, 3 

RANDN BPHEW. See Succession, 1, 

RANDSON8 AND GREAT-GRANDSONS, 
included under term ° issue/’ 498 
tbeir right to a partition, 430, 432 

position as sapindas, 424, 427, 460, 463 
anterior to religious principle, 474 
See Succession, 12, 20 

UARD1AN, 

sovereign is, as parens patriae, 192 
order of relations entitled to be, i6. 

father loses bis right ovsr son given in adoption, 192, 200 
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GUARDIAN — continued, 

mother is of illegitimate child, 192, 
entitled to custody of minor, 193 

unless she has married again, 
result of change of religion, 198, 194 
when his acts bind his ward, 196 
extent of his own liability, 197 
Bee Minor. 


GUDHAJA, 

one of the subsidiary sons, 64, 71 
HALF-BLOOD, 

males of, postponed to those of whole blood, 62&— 625, 627—629 
in ossa of succession after re-anion, 642 
to woman’s estate, 622, 623, 626 
where sisters succeed to brothers, 490, 

HALHEDIS 

Gen too Code, 32 

HEIR. Bee Debts j Inheritance ? Maintenance j Sucuenmok. 
HERMIT, 

fact of becoming, amounts to civil death, 468, 646, 559 
his secular property vests at once in his heirs, 646 
special rules of succession to, ib. 
his religions property passes by custom, 398 

HINDU LAW, 

cases to which it is applicable, 13 
its nature and origin, 1 — 18 
Barifekrit writings not of universal authority, 2 
agrees substantially with actual usage, 3 
founded on customs earlier than Brahmanism, 6 
later religious development, 1 1 
Brahmanism not the basis of communal system, 8 
or law of inheritance, 9 
or practice of adoption, 10 
has modified early usages, 12 

should be cautiously applied to non-Brahmauical tribe®, II, 13 
See Sources ok Hindu Law ; Custom. 

HINDU WILLS ACT, 390 

HUSBAND, See Adoption, 2, 3 j Maintenance, 4, 7 \ Woman’s Estate, 
IDIOT, 

marriage of, improper but valid, 86 
See Exclusion, 2 

1LLATAM, 

affiliation by, in Madras, 190a 
ILLEGITIMATE 

offspring of European, by what law bound, 57 
mother is guardian of, 195 
entitled to maintenance, 408 
rights of, on partition, 434 

See Succession, 18, 18 

IMMORALITY, Bee Chastity j Customary Law, 
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IMMOVABLE PROPERTY. See Alienation, 3; Womans Estat m, 14 

IMPORTABLE PROPERTY, 

where property is recognised a* such, 61, 427, 
may be joint in other respect*, 266 
liable for maintenance of other members, 416 
how dealt with on partition, 427, 428 
mode of descent, 499 

taken by senior widow or daughter, 501, 515 
eldest living daughter** son, 519 
See Alienation, 4 

INCONTINENCE. See Chastity. 

INFANT, 

in womb, may be the object of a gift, 353 
his right after a partition, 431 
will devest estate of inferior heir, 458 
See Minor. 

INHERITANCE. 8ee 

estate of, how created, 365 

only applies to property held in severalty, 457 
each male heir becomes head of new stock, 1 6 . 
descent always traced back to last umle bolder, t b. 

See Woman’s Estate. 
never in abeyance, 458, 656 

taken by person who is next of kin »t death, %b. 

on his own merits, and not through another, 458, 491, 656 
never devested by after-boru heir, 468, 556 

unless conceived before or adopted after death, iV, 
arises on civil death, 468, 646, 666 

INSANE. See Exclusion, 2 

ISSUE, 

sense in which it is used in this work, 25X, nutn 
includes great-grandsons, 498, 629 

See Alienation ; Joint Family ; Succession, 12, 20 

JAGANN ATHA’S DIGEST. 

conflicting opinions on, 32 
represents Bengal opinion, > 6 . 

JAGHIRE 

is presumed to be an estate for life, 262, 366 

JAINS, 

do not respect Vedas, or perform tthradhtt , 44 
secular character of adoption among, 95 
See Adoption, 4, 6, 7 

law of inheritance not founded on religious offerings, 475 
See Succession, 10 ; Woman’s Estate, 6 

JATS, See Punjab. 

JIMUTA VAHANA. See Data Bhaoa. 

JOINT FAMILY i 

1* not limited to Aryan races, 8 

evolved from patriarchal family, 207 
or from polyandrou* group, 208 

position of father as heed of, differs from that of patriarch, 20? 
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JOINT FAMILY — continued, 

2. presumption in fa roar of anion, 244, 

passes by survivorship, not succession, 246 
effect of representation, ib. 
difference under Bengal system, ib. 

9. coparcenary a less extensive body than members, of, 245 
how constituted and limited, 247 

distance from common ancestor not the test, 248, 249 
obstructed and unobstructed property, 247, 250 

4 . their property, 251 — 263 

8ee Property * Self-acquisition. 
presumption tb&t property is joint, 265 — 267 

5. mode of enjoyment — Malabar, Benares, Bengal, 268 

powers of manager, 269 

right of ordinary member, 269, 275 

to require account, 266 — 267, 270, 271 
to claim a share of income, 268, 270, 272 
special arrangement for share and account, 269, 278, 429 

6. all members must be parties to transaction affecting, 274 

suits by one co-sharer against the others, ib. 
one may sue for special injury to himself, ib. 

cannot alter property without consent of others, 275 
may be a tenant of joint property, 276 

rent only payable by express agreement, ib. 

See Partition ; Kr-union. 

JOINT PROPERTY, See Property. 

JUDICIAL DECISIONS, 

at first followed the pandits, 38 
subsequent influence of the English Judges, tb. 
result of enquiring into actual usage, 39 
See Deckers. 

KANINA, 

one of the subsidiary sous, 64, 71 
KABNAVKN 

in Malabar, his powers, 220 

KHOJAH8, 

customs of, 54 

KING. See Escheat ; Government ; Guardian. 

KBIT A, 

one of the subsidiary sons, 64, 74 
now obsolete, 76, 94 

Kill TRIM A, 

form of adoption, prevails in Mithila, 1S4 
obsolete elsewhere, ib. 
resembles system in Jaffna, 190 
alleged reason for its continuance, 184 
description of, 1S5 
no fiction of new birth, 187 

adopted son must consent in life of adopter, 186 

be an adult, ib. 

uo restrictions as to choioe except caste, 186, 187 
sister’s or daughter’s eon may be taken, 187 
his rights of inheritance, 188, 189 
woman may adopt to herself, 189 
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K&rntlMA — continued. 

not to her deceased husband, 10! , 184 
no ceremonies essential, 100 

K8HETKAJA, 

one of the subsidiary sons, 04, 07 
LAMB, See Exclusion, 2 
LEPA, 

or divided offering, 458 
LEPER, 

his capacity to adopt, 99 
See Exclusion, £ 

LEV1RATE. Bee Polyandey, 

LIFE ESTATE, 

when property is held for, 812, 80 5 

LIMITATION, 

statnte of, in case of adoption, 149 — 161, 008 

partition, 446 
alienation by widow, 604 
declaratory suit, ib, 

widow cannot sell estate to pay debts barred by, 587 
LUNATIC, 

marriage of, improper but valid, 86 
Bee Exclusion, 2 

MADHAVA, 

author of Day a Vibhaga, 27 

MAIDEN, 

her property, 610, 612 
its devolution, 618 

MAINE* Sir H. S., 

cited, 2, 9, 88, 201, 202, 205, 287, 447, 478, 606 

MAINTENANCE, 

persons who are entitled to, 408 

1, whether liability is independent of assets, 4<>9 

chastity required in case of widow, 408, 414 
extent of widow's right 409 — 411 

to alimony ont of family house, 410 

to residence in family house, 423 

not bound to reside with husband's family, 415 

2. infant aon entitled to, 409 

case of adult, who is unable to support himself, 

8. aged parents entitled to, 409 

4. wife can only claim from husband, 409, 418 

bound to reside with him, 414 
unless for justifying cause, ib, 
her right to pledge his credit, ib. 
result of her unchastaty, ib, 

5. mode of estimating amount, 417 

when stridhanum deducted, ib, 
arrears awarded from demand, ib, 
whether coparcener can ane tor, 416 
nsnally allotted only for Ufa* 426 
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MAINTENANCE — continued. 

6. if n charge on heir in possession, 410 
king or rajah liable for, 416 
doe* not bind purrhawr, 419 
iintom notice of He#* created! 420 
what Mutountu to lien, ib. 
debt* take precedence of, 422 
7- hu*b«nd cannot deprive wife or widow of, 424 
liability of donee or devisee for, ib. 

8. right to resume grant* made for, 425 

MALABAR TAKWAD, 

polyandrotis character of, 203, *2^S. 
rale a* to seif -acquisitions, 217 
no right to a partition, 218 
members have no right to an account, 268 
only entitled to n»H»ntm*«noe, 275 
their consent noc essary to a sale, 593 
* succession through female*, 476 
management in eldest male, if>. 
hi* power*, 220 

MANAGER, flee Alienation ; Joint Family. 

HAND, 

authority and authorship, 20 
supposed age, 21 

present version not the original, ih. 
inconsistencies and contradictions, 21, 84, 88 

MARAVERS, See Southern Inima. 

MAROOMAKATAYEM. See Mala bail Taewad. 

MARRIAGE, 

1. usage* set aside as immoral, 52 

anomalous state of early law, 58, 63 
S«e Polyandry; Niyooa. 
early looseness of ti*% 62 

2. eight forms, 76 

antiquity of disapproved forms, 77 
Rakahasa, Fisacha, Garni harva, ib. 

Asnra and Arsha forms of purchase, 78 
dowry originates in Sulka t ib. 
origin of approved forms, 79 
all but Brahma and Asnra obsolete, 86 
whether Gandharva survives ? ife. 
presumption a* to form, ib. 

3. who may dispose of bride, 81 

how far marriage is affected by improper disposal, 81 a 

4. who may intermarry ; forbidden affinities, 82 

exogamy and endogamy, ib. 

persona of different castes might marry formerly, 84 
now forbidden, 85 

capacity for marriage ; eunuchs, idiot*, 86 
6. change of law as to polygamy, 87, 414 

second marriages and divorce of women, 88 
early Sanskrit law, 88 
non- Aryan usage, 89 
' recent legislation, 612 
6. distinct from betrothal, 90 

betrothal not ffnal ; remedy for breach, ib* 
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tfABElAQK-»otn^m«e^ 

ceremonies which constitute a final, 9U 
is binding thoogh irregular, 91 

how enforced ; custody of wife, ib. 

", in general a bar to adoption, 128, 129 
not in Western India, 180 

8* its form determines devolution of a woman’s property, 62*2, 623 
MAYB, DR., 

cited, 208, 216. 455, 473, 481, 009, 610, 020 

MAV0KHA, 

its age and authorship, 28 

p&ramonnt in Gnzerat and Island of Bombay, 28 
doctrine of, as to descent of stridhatmtn, 571, 572, 627 

Mclennan, mil, 

cited, 58, 00, 01, 70, 77, 82, 208, 473 

MEMON CUTCHEE3, 
customs of, 55 

MENDICANT, religious. See Hermit, 

MESNE PROFITS, 

when allowed on partition, 429 

MINOR, 

1. different periods of minority, 100, 191 

now fixed by statute, 191 
capacity of, to adopt, 10O, 105 
See Adoption, 7 

custody of, vests in guardian, 193 

effect of change of religion of guardian, 163 

of minor, 194 

2. hia contracts, 190 

bind those who deal with him, ib. 
equities on setting aside, *7>. 
decrees against, when binding, 197 
See Guardian; Court ok Wards. 
unable to make a will, 370 
may take under will, 389 
bound by partition if fairly made, 435 
when he may claim n partition, tb, 
entitled to maintenance, 409, 412 

mirasidars, 

represent Village Community in Madras, 201 
their privileges, ib, 

MITAK8HARA, 

its age and authorship, 26 
extent of its authority, 26, 28 
principles of law of succession under, 468 
its doctrine as to stridhanum examined, 560 

MITHILA, 

extent of district; authorities which govern it, 29 

MITRA MISRA, 

author of Viramitrodaya, 28 
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MORTGAGE. 8«e Alienation ; Woman’s Estate, 3, 4, 0 
MOTHER, 

her rights as guardian of legitimate child, 102 

lost by marriage, ib. 

or by oon version, 103 
as guardian of illegitimate child, 195 
adopted son sncceeds to her property, 118 
inherits to her family, 154 

See Partition, 2, 9 ; Sit? cushion, 9, 17 ; Woman’s Estate, 2, 3 
MOVABLE PROPERTY. See Alienation, 3 ; Woman’s Estate, 6, 14 
MOHAMMEDANISM. See Convert. 

NA1RS 

polyandry among, 59, 208 
village communities unknown among, 203 
their system excludes patriarchal family, 208 
See Malabar. 

NANDA PANDITA, 

author of Dattaka Mimamsn, 30 

NARADA, 

his supposed age, and modern tone, 23 

work founded on early edition of Mann, ib. 

NATRA, 

or second marriage of widows, 89 
NECESSITY. See Alienation, 5; Woman’s Estate, 0 
NEPHEWS. See Succession, 1,19 

NILAKANTIIA, 

author of Maynkha, 28 

NISHADA, 

one of the subsidiary sons, G4, 72 
NIYOGA, 

nature and origin of, 68— 6S 

the levirate only a single instance, 68 

rules and restrictions, ib, 

not a survival of polyandry, 69 

differs from marriage with brother’s widow, 70 

analogy between, and adoption, 109, 110, 114 

its influence in forwarding w idow’s succession, 484 

OBSTRUCTED PROPERTY, 

meaning of the term, 250 

heir to, has only a contingent interest, 251 

ONLY SON. See Adoption, 7 

ORISSA, 

stated to be governed by Bengal law, 11 
OUDH, 

effect of State confiscation in, 262 note. 

OUTCAST, Bee Exclusion, 2 
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PANDAVA PRINCES, 
legend of the, 6! 

PANDITS, 

their influence in adding to customary rule#, 12 
responsible fdr the early decisions on law, 38 
helped to develop the written law, *1, 

PAKASAVA, 

one of the subsidiary sons, 6-4 

PARENTS, 

entitled to be maintained when aged, 40f> 

See Succession, 17, 20 

PARTITION, 

1. unknown in Malabar and Oanaru, 218 
originates from self •acquisition, 210 
fostered by Brahmans, ib. 
gradual progress of right, 22<* 

2* originally none during life of father, ib. 

or mother, 221 

Anally allowed by Bonaves law, 220, 222, 223, 430 
not in Bengal during father s life, 224, 430 
allowed during life of mother, 225 

3. flll coparcenary property is subject to, 426 
ancestral movable property liable, *6. 
things indivisible, how dealt with, 427 

property descendible to one member, not liable, 4&8 
its income and savings when partible, ib. 
may be taken into a partition, ib . 
mode of calculating amount, 429 
mesne profits, when allowed, ih. 

4. nil coparceners may sue for, 430 
male issue under MiUikshara, ib. 

unless immediate ancestor still alive, 432 
not in Bengal, 430 

right of sons born after partition, 431 
passes by representation, 432 

diffe re nee of Bengal law, 433 
illegitimate sons of higher classes not entitled, 434 
otherwise among Sudras, ib. 

6. miuority or absence not a bar, 435 

may be opened up if unfair, ib, 
minor can only sue for, on special grounds, ib. 
t). rights of women to, under early law, 436 
obsolete in Southern India, 437, 441 
stand higher in Bengal, 433 

7. wife cannot demand from husband, 436 

her share on partition by him, 43G — 438 
unmarried daughter’s share, 436 

now reduced to marriage and maintenance, 441 
dauahfcers cannot claim partition of mother’s property, 441 
effect of between several daitgliteis. coheiresses, 615 

8. widow not entitled to share in Southern India, 437 

whether in Bombay, doubtful, ib 

even without sous entitled in Benares, ib, 

otherwise in Bengal, 438 

unless hatband without issue, ib. 
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PARTITION — continued, 

effect of, between never*! widow**, coheiresses, 510 

9. mother not entitled to share in Southern India, 437 
her rights in Benares and Bombay, 487 

stepmother only excluded in Bengal, 487, 4$8 
in Bengal cannot enforce partition, 438 
when entitled on partition by others, ib . 
what amount of share, 489 

only out of husband's property, 440 
rights of grand mother, 436, 439 
great-grandmother, 439 

10. strangers cannot sue for, 442 

may compel their transfer to divide, xb. 

11. disqualified heirs not entitled to share, 443 

their issue may sue, ib . 

effect of removal of disabilit}', ib. 

12. result of fraud in barring right, 444 

33. direction forbiddiug or postponing, invalid, 445 
compelling, bow far legal, 451 
agreement against, how far effectual, ib. 
lapse of time when a bar, 446 
14. shares must be equal, 447 

principle of representation, 432 
special grounds of preference obsolete, 447 
unequal distribution of self-acquired property, 448 
by father in Bengal, 449, 450 

16. may bo by some members only, 451 
nil should be made parties, ib. 

16. should embrace all tlie property, 452 

unless indivisible or out of jurisdiction, ib. 
where stranger i« in joint possession, 453 
presumed to be complete, ib. 

portions left undivided or overlooked, it. 
when distribution witl b© opened np, 

17. circumstances which evidence a, 453 

writing unnecessary, ib. 
intention essential, ib. 

partial severance of coparcenary interest, 452 
complete severance of interest, but not of property, 453 
result as to property left undivided, 452, 453 

18. property taken by a woman under, is liable to usual reutri 

woman's estate, 677 
unless special provision to contrary, xb. 

See Reunion, 1 

BAR VAN A SRADDHA, 
what it is, 461, 588 

is the link between agnates and cognates in Bengal, 461 

RAT, 

or second marriage of widows, S9 

PATRIARCHAL FAMILY, 

its origin and definition, 206 
one of the earliest forms, 205 
excluded by Nair system, 208 
may be evolved from polyandrous family, ib « 
authority of father in, 206 
transition, from to Joint family, 207 
oases in which it is cheoked, 204 
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PAUNARBHAVA, 

one of the subsidiary eon®, 64, 71 

PAYMENT, 

of debt mast be proved, 325, 594 

PERPETUITIES, 

English lew of, not applicable to India, 365 
creating estate unknown to Hindu law, void, ib . 
for religious purposes lawful, 395 

PERSONA DESIGNATA, 

when gift to, is valid, 167 — 169 

PINUA, 

or funeral cake, 460 
PI8ACHA, 

a form of marriage, 76, 77, 80 
POLYANDRY, 

supposed to account for facts in marriage law, 58 

its existence among non-Aryan races, 59 

doubts as to its prevalence among Aryans, 60 

evidence of it among early writers, 61 

not to be confounded with sexual license, 62 

the levirate not to survival of, 63, 69 

not the reason for marriage with brother’s widow, 70 

its connection with origin of property, 208 

its influence on position of women in family, 476 

POLYGAMY, 

not the universal or original law, 87 

now absolutely at discretion of hnshuuri, 87, 414 

POSSESSION. Sec Amknation, 12; Gift; Registration. 

POSTHUMOUS SON, 

boy adopted after death, is not, 18 1 
See Ixfant. 

PRAJAPATI, 

a form of marriage, 76, 79 

PRECEPTOR, 

his right of succession, 544 

PRESUMPTION, 

in favour of adoption, 145 
family union, 244, 265 
joiut property, 265 — 267 
against reunion, 456 

payment of a debt, 594 

PRIMOGENITURE, 

depends on usage or nature of estate, 5i 
line of descent by, 499 — 502 
arises from actual seniority, ib. 
distinction between lineal and ordinary, 501 
suggested rules in case of, 502 
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PROBATE, and Administration Act, 390 — 392 

PROPERTY, 

1. curly law of, 198 — 243 

corporate character of, 198 

three forms which it assumes, 199 
Mr. McLennan’* view of its history, 208 
transition from communal to individual, 209 — 211 
Sanskrit writers take it up as held by family, 212 — 214 

2. different theories as to ownership by birth ; Benares law, 2JC8— 

Bengal law, 235 — < 

obstructed and unobstructed property, 250 

3. joint property is of three kinds, 251 — 254 

ancestral property, what is, 251 

obtained by partition, gift or devise, 252 
formerly lost and recovered, 263 
jointly acquired, 253 
thrown into common stock, 254 
impartible estates, 255 

Bee Alienation; Joint Family; Partition ; Self- A cqciMTic 

PROSTITUTION, 

how far recoguized, 62, 183 

PUBLIC POLICY. See Customary Law. 

PUNJAB, 

failute of Brahmanism in, 8 

religious doctrine not an element in bnv, d>, 

secular character of adoption, 10, 95 

of law of succession, 475 

Village Communities in ; 'heir three forms, 8, 200 
right of pre emption among, villagers, 213 
to forbid alienations, 212 
second man iage of women allowed, 89 
restricted rights of female heirs, 517, 565 

8ee Adoption, 4, 6, 7, 9, 13 ; Succ kssion, 6, 10, 11 

PUPIL, 

his right of succession, 544 

PURCHASER. See Alienation; Maintenance, 6 ; Partition, 10 

PUTRIKA PUTRA, 

one of the subsidiary sons, 64, 73, 518 

RAGHUNANDANA, 
his age, 3 1 

RAKSHASA, 

a form of marriage, 76, 77, 80 
REGISTRATION, 

competition Iwstween registered and unregistered documents, 3( 
conflict of decisions as to effect of notice, 363 
possession equivalent to notice, 363 
registered documents and oral declarations, 364 

RELIGIOUS ENDOWMENT, 

1. favoured by Hindu law, 393 
instances of, iu wills, 394 
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RELIGIOUS ENDOWMENT — continued. 

made by holders of a woman's estate, 586 

not forbiden by taw against superstitious use* or perpetuities, 805 

2. property of, must be vested in trustee, 896 

trust irrevocable if perfectly created, 399 

not where donor retain* control over fund, $97 
may be h beneficial ownership subject to trust, ib. 
or absolute transfer of entire interest, it. 

3. devolution of trust by terms of grant «*r usage, 308 

donor or heirs may be trustee, 890, 398 
female may be, 398 

«r 

management by turns, ib. 
where failure of succession, 399 
trustee, poweisof, 397 

cannot sell his office, 398 

4 . trust void, where only colourable, 395 

supervision of founder, 899 
enforced by suit, ib. 
failu re of its objects, ib 

RELIGIOUS PRINCIPLE, 

not the original basis of Hindu law, 5 

mode in which it grew up, >h. 

not the basis of the Jaw of adoption, 10, 95 

whether requited hh a motive for adoption, 1 lb, 115 — 117 
regulates Bengal law of succession, 459 — 407, 471 
not the law of the Mitakshara, 46H~ — 472 
nor the curly law, 473, 475 
nor that of the Punjab, or Jains, 475 
its effect iu restricting inherited estate of female, 664 

REPRESENTATION, 

bow far it extends, 247, 432, 433 

RESTITUTION 

of conjugal rights, 91 

RKTNAKARA, 

its authority in MithiJa, 29 

REUNION, 

1. who may re unite, 455 

what amounts to, 450 
its effect, ib. 

presumption is against, ib. 

2. succession after a, 542, 543 

rigid of son or brothers, 542 
sister, 489, 542 

how reconciled with Benares law, 543 
REVERSIONER, 

after woman's estate hag only a contingent interest, 620, 578 

effect of log consent to her acts, 591 

bis remedies against her acts, 600 — GO 4 

declaratory suits by, 601, 602 

may sue, though not next in succession, 604 

set in by surrender of previous estate, 591, 59*2 

RIWAE-l-AM, 

its value a* a record of usage, 42 
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8AHODHA, 

one of the subsidiary sons, 64, 71 

SAKGLYA. 8ee Succession, 1, 4, 21, 22 
SALK, See Vmbnation ; Woman * Estate, 8, 4, 6 
8AMANODAKA. Bee Succession. 1, 4, 21 
SAPINDA. See Suctrwuok, 1, 4, 22 

SARA3VATT VILASA. 

its authority in Southern India, 27 

8AUDAYIKA See Woman's Estate. 18, 14 
SAVINGS, 

right of holder of impartible property to, 262 
their desoent, ib. 

are not partible during hi* life, 428 
made by holder of a woman's estate, 579 — 584 
follow the nature of the estate, whether ancestral, 251 
or stridhanum, 607 

SCHOOLS OF LAW, 

only two really exist, 33 
oauses of difference in law, 84 

Bee 1 >aya Biiaga ; Malabar; Mitakshara ; Mithila ; Pr? 
Western India ; Southern India. 

SECOND MAK III AGES. See Marriage, 5 
SELF-ACQDISITION, 

1. unknown to patriarchal family, 206 — 215 
its origin and growth, 215 
originally not favoured, 216 
only conferred right to double share, 216 
not unlimited j>ower of alienation, 217 
See Alienation, 2, 3; Partition, 14 
2 must be without detriment to family property, 216, 257, 261 
gift or devise by father to son, 252 
gains of science, 216, 258 

effect of education or maintenance from joint funds, 258, 2 
estates conferred by government, 262 
savings from impartible estate, ib. 
recovery of ancestral property, 263 
its result to recoverer, ib. 

3. acquisitions partly aided by joint funds, 264 

doable share in Beugal, ib. 

4. onus of proof, where property is claimed as, 265 

conflicting decisions, 266 
how reconcilable, 267 

6. passes to widow of undivided member nnder Mitakshara, 487 
6, female taking by inheritance from male is restricted in her 
over, 697 

except among Jains, ib. 

SIKHS. 8ee Punjab. 

SISTERS. See Reunion, 2 ; Succession, II, 23 j Woman’s Estate, 3 
SISTER'S 80N, 

his rights as a bandhn, 531, 533 

position as an heir in Bengal, 536 
See Adoption, 6 ; Kritrima. 
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SLAVE, 

special right* of father over sou by a, 72 

meaning of, in reference to il legitimate ton of a Sadr*, 504 
now abolished by Act V of 1843, tb. 

8 If BITES, 

date nnasoer tain able, 15 

distinction between Sruti and 8mriti t Id 

include prose and verse works j former generally earlier, 16 — 19 
nature and origin of Sutras ; their period, 17 

relative antiquity, 18 
works included in DharmaSastras, 19 

See Masd j Yajnavalrya ; Kara n a, 20 — 23 
secondary redactions of verse treatise#*,, 24 
all assumed to he of equal authority, 25 
not necessarily applicable to all Hindus, 11 

8MRITI CHANDKIKA, 

its age, authorship, and authority, 27 

8 ON 8 , 

Anomalous state of early family Imw, 58, 63 
various sorts of sons ; table of their order, 64 
necessity for a so**, 65 

owner of mother was father of child, 63, 66 

the kthetraja or son begotten on the wife, 67 

the gudhaja t kanina , stahodha and paunarbhava, 71 

the son of a concubine, 72, 504, 505 

the son of an appointed daughter, 73. 518 

all but legitimate and adopted now obsolete, 75, 94 

See Adoption ; Alienation, 2; I)khts, l ; Niyooa j Partition, 

2,4, 14; Polyandry; Succession, 1,12 

SOURCES OF HINDU LAW, 

authorities referred to, 14 

See Smritis, 15 — 24; Oosm rntators, 25 — 32 ; Judicial Decisions, 
38, 39; Schools ok Law, 83 — 37; Custom, 40 — 56 

SOUTHERN INDIA, 

law of Smritis not binding on all tribes, 2, 11, 4 4 
Aryans and Brahmans of secondary influence, 6 
village communities in, 8, 201 
governed by Mitakshara, 20 

other authorities of local origin, 27 
evidences of polyandry, 51 
sale of wives and daughters, 62 
A sura marriage still prevails, 79, 80 
exogamy and endogamy exist, 82, 83 
second marriage and divorce, 88 
secular character of adoption, 95 
See Adoption, 3, 4 

SOVEREIGN, See Escheat j Guardian, 

SPECIFIC RELIEF ACT, 602 

SRI KRISHNA TERKALANKARA, 

author of Daya-krahma-sangraha, 31 

SRUTI AND SMRITI, 

distinction, between, 16 
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STEP-CHILDREN. S«c Half-Blood. 

STEP-MOTHER, 

her right to be a guardian, 192 
doe* not succeed to etep*soo, 622 
her right* on a partition , 437 

STRANGER, 

his right to compel a partition, 442 
of succession, 544 

8TRIDHANUM, 

adopted son succeeds to, 158 
when deducted from mainte nance, 417 
devise of, by m&rtied woman, 870 
See Woman's Estate. 

STUDENT, 

succession to property of professed, 646 
when excluded from inheritance, 659 

SUCCESSION, 

Principle n of in case of Mule*, 457 — 475 
Bee Inheritance. 

]. Bengal Law, founded on religious offerings, 459 
three sorts of offerings, 460 

sapindas, sakulyas, samatmdakas, ib. 
theory of relationship by offerings, it. 
how applied to females, 462 
diagram explaining system, 483 

2. application of system to handhus or cognates, 401 

definition of term, ib. 
handhtia ex jturte patemri, 464 

inatemd, 405 

enumeration not exhaustive. 466, 535 

3. rules for precedence of heirs, 467 

cognates and agnates mixed together, ib. 

4. Mitakshara ignores religious principle, 468 

“ s&pinda” denotes affinity, 469 
includes saknlya*, 470 
teats heirship by nearness in male line, 471 
cognates come in after agnates, ib. 
handhus have no relation to offerings, 472 
three aorta rank by affinity, ib. 
females included in Bombay, ib. 

5. Parly Law. Inheritance and duty of making offerings 

affinity, 473 

followed analogy of ooparcenership, 474 

why direct line ceased with great-grandson, if>. 
cognates origiually not heirs, *73 

their offerings carried no right of heirship, 476 
how their claim arose, ib. 

6. Punjab, Sikhs, and Jains conform to Mitakshara, ib. 

religious principle unknown, ib. 

Principles of in case of Females, 476 — 496 

7. rights of women in po]yandrt»uB families, 476 

in early joint family, ib. 
origiually not heirs, ib. 
only under special text, ib. 
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SUCCESSION — cohU 

except in Western India, 488, 490 
their right as heirs arums from chum to maintenance, 477 
in Western ludia do not lose their right* by marriage, 490 

8. danghter at first inherited a* appointed, 478 

afterwards on principle of eousang utility, ii>, 
religious ground# subsequent, 479 

different principles of precedence, ib. 

9. mother and grandmother, 480 

different ground# of claim, ib. 

10. widow recognized more recently a# heir, 481 

at first. only entitled to maintenance, 482 
property get aside for this, 4S3 
in flu once of the nujmja, 484 
only inherits to separate estate, 485 
except in Bengal, 48G 

luid sometimes in Punjab ami among Jains, 486 
takes it even in undivided family, 487 
reasons subsequently given for her succession, 488 
only inherits to property left by her husband, ih. 

except in Western India, ih. 
not in place of >4 disqualified husband, 554 
jairtmlly or wholly excluded in Punjab, 488 

11. sister lma no religion# efficacy, 481) 

not an heir by express text#, ib. 
admitted hb such in Bombay, 490, 54 i 
also half sister, ib. 
take equally inter ee t 490 
excluded in Bengal, 491 

and by Bo name aut horities, 492 
and in Punjab, 493 
recently admitted in Madras, 494 

discussion of the decision, 495 — 41)7 
her rights after a re union, 642 
Order o/, 498 — 546 

12. issue include# grandsons ami great-grandsons, 498 

all take at once, and why, ib. 

their rights, where ptojierty is impartible, 499 

13. illegitimate son# of higher classe# are not heir#, 6<>3 

may inherit when budras, ib. 
whether mother ninst la» a slave, 504 
connection must be lawful, &05 
probably continuous, ib. 
extent of hi# rights where other heirs, Sufi, 507 
whether he excludes widow, tfe. 
do uot inherit to collateral#, 5U8 

may T to mother, or each other, it. 
cannot claim by survivorship against coHaterals, tb. 

unless he has taken jointly with legitimate son, ib. 

14. widow | where several all take jointly, 509 

senior take# impartible property, tb. 

manages the whole, ib. 
they cannot effect partition, 510 

except as matter of convenience, ib. 
have a right to separate enjoyment, ih. 
chastity essential to vesting of estate, 511, 649 
want of, does not devest it, 511 
second marriage now lawful, 
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SUCCESSION— continued. 

what right* forfeited by it, 512 
15, daughter sometimes excluded by custom, 613, 517 
by incontinence or physical defect, ib. 
only inherits to her own fattier, ib. 

except in Western India, 541 
order of precedence where several, 514 
take jointly, except in Bombay, 515 
no right to partition, ib. 
eldest takes impartible property, ib. 

, 16. Daughter’s son, reason for his position as heir, 518 

excluded by special custom in Northern India, 517 
never takes till after all admissible daughters, 519 
supposed exception in Bengal, 516 
several take per capita, 519 

whether they take jointly with survivorship ? ib. 

eldest of all takes impartible property, ib. 
has no vested interest before death, 620 
is a new stock of descent, ib, 

daughter’s grandson, or daughter’s daughter not an heir, ib, 

17. parents, difference hs to their priority, 521 

mother excluded by incontinence, 522 
not by second marriage, ib. 
step-mother not entitled, ib. 

18. brothers, whole before half-blood, 523, 542 

even in Bengal, when undivided, 524 
undivided before divided, ib. 
illegitimate succeed to each other, ih. 

19. nephews never take where there are brothers, 525 

except under Mayukha, where those of the whole take befoi 
brothers of ha 1 f -blood, 523, 525 
sons of brother who has taken, represent him, 525 
and take per stir pet* , 526 
take on their own account per capita , ib, 
have no vested interest, ib. 

under Mayukha share with brothers, 525 
after-born will not devest estate, 526 
grand' nephews succeed in default of nephews, 527 
(Mime rules of precedence as brothers, 525, 527 

20. grandfather’s and great-grandfather’s line, 529 

precedence bb between parents, 529 
followed oy their issue, ib, 

21. sakalyas and sumnnodakas under Benares law, 530 

priority between ascendants and descendants, ib. 

2 2* bandhus under Mitakshara follow all tire above, 471, 531 
otherwise under Bengal Jaw, 467, 536 
right of sister’s son as such, 631 — 533, 555 
granduncle’s daughter s son, 534 
precedence of, under Mitaksham, 535 

Daya Bh&ga, 536 

their priority in Bengal as regards sapindas, 537 

sakulyas, 539 

ex parte materna, their position in Bengal, 640 

23. Bombay law peculiar in admitting female heirs, 541 

case of sister and step-sister, ib, 
widow of male who has not taken, ib. 
dn ugh ter and niece, ib. 

24. of pupil or preceptor, 644 



INDEX* 


807 


SUCCESSION — continued. 

fellow trader or king, 504, 605, 544, 

See Eschkat ; Exclusion ; Hkkmit ; Hs ^mon, 2 * Woman'* Ektat*. 

SUCCESSION ACT, 

ite Application to Hindu wills, 300 

8UDEA8, 

supposed to be the aborigines, 84 
marriages of, with higher castes, ih. 

A sura marriage practised by, 80 

See Adoption, 6, 9, 12 ; Partition, 4 ; Sin ‘ksmon, 13 

8ULKA. See Marriagk, 2j Woman's Ektatk, 13, 15 

SUPERSTITIOUS USES, 
trusts for lawful, 895 

See Religious Endowment. 

SURRENDER 

by Hindu widow to next heir, 591, 392 
SURVIVORSHIP, 

not succession, prevails in joint family, 246 
to what species of property it applies, 250 
between adopted and after-born son, 158 
takes precedence over claims of creditor, 305— 308 
of donee or devisee, 330, 335 
right to a share passes by under Mitaksbara, 432 

SUTRAS, 

their nature and origin ; probable period, 17 
in general earlier than works in verse, 19 
their relative antiquity, 18 

SWAYAMDATTA, 

one of the subsidiary adopted sons, 64, 74 
now obsolete, 75, 94 

TESTAMENTARY POWER. See Wills. 

TUESAWALEME, 

its value as evidence of Tamil usage, 12 
T1RHUT. See Mitmila. 

TODAS, 

polyandry among, 69, 203 

TRADER, 

his right as heir to f el low • trader, 544 
TRUST, 

woman’s estate is not held has a, 57S, 579 

See Benami $ Religious Endowment ; Will», 6, 7 

UNDIVIDED FAMILY. See Joint Family } Patriarchal Family. 

UNOBSTRUCTED PROPERTY, 
explanation of term, 250 
heir to, has a vested interest, 251 

UPANAYANA, 

what it is, and time for performing, 127 
a bar to adoption, 128, 129 
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0 PAH AY A N A— continued,. 

unless (perhaps) in case of relations, 129 
and in Western India, ISO 
not in Kritrima form, 186 

V AG H ESP ATI M ISRA. 

author of Vivada and Vyavahara Chiutatnani, 29 

VARADKAJA, 

author of Vyavahara Nirnaya, 27 

VASISHTH A, 

relative age of, 18, 19, 21 

VAT AN TENURE, 

inalienability of, 814 

VICE, See Exclusion, 2 

VUNANESWAllA See Mitakshara. 

VILLAGE COMMUNITIES, 

not limited to Aryan races, 8 
three forms of, in the Punjab, 200 
still traceable in Southern Indin, 201 
fiction of common descent, 202 

extinct in Bengal. Western and Central India, 201 

never existed among Nairp or Hill tribes, 203 

not necessarily connected with polyandry, 209 

their rise and dissolution, 210 

right of members to forbid alienation, 212 

enforce pre-emption, 213 

V1RAMITHODAYA, 

age, authorship, and authority, 28 

VtVADA BllANGAttVANA. See Jagannatha. 

VIVADA CHANDRA, 

its authority in Mithila, 29 

VIVA D A CHINTAMANI, 

age authorship, and authority, i?>. 

VIVADARNAVA SETU, 

Halhed’a Gen too Code, 32 

VYAVAHARA CHINTAMANI, 
age and authorship, 29 
VYAVAHARA nirnaya, 

its authority in Southern India, 27 

W A JIB-UL-ARZ, 

its nature and effect, 42, note 

WARD. See Court of Wards ; Guardian; Minor. 

WASTE, 

by heiress in possession, what amounts to, 60 u 
may be restrained at suit of reversioner, ib. 
not a forfeiture of her estate, ib. 
may result in her dispossession, ib. 

WESTERN INDIA, 

evidence of customary law, 3, 89 
works of authority, 38 
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WESTERN 1 N Dll- cent iausd. 

diitinctire doctrinei ; Htrbtc of females, 86, 473* 43$*— -490* 513* Ml 
adoption by widow*, S7, 101, 118 
Asnra marriages recognised, 80 
Divorce and widow marriage allowed, 89 
secular character of adoption, 95 

8ee Adoption, 6, 7, 12 ; Succbsmon, 7 10, 11, 19 

WHOLE BLOOD. See Half Blood, 

WIDOW, 

formerly allowed to remarry* 88 
also by local usage, 89 
now bv statute, 512 

excluded from succession as a daughter, 479, 514 
See Adoption, 3, 4, 6, 15 ; Maintrnancic. 1, 7 ; Partition, 8j 
SrccKRHios, 10, 13, 14; Woman's Estate. 

WIDOWED. See Adoption", % 

WIFE. See Adoption, 2, 5 ; Kritrima ; Maintenance, 4, 7 ; Markiaok j 
Partition, 7 ; Will, 3 ; Woman*** Estate. 

WILLS, 

1. originally unknown, 367 

not specially favoured by English Judge*, ib. 
originated from Brahma ideal influence, 368, 894 

2. their progress in Bengal, 309 

Southern Indin, 371 — 372 

finally established by Privy Council, 373—375 
effect of their decision, 876 
and High Court, 378 
Bombay, 379 

3. testamentary power of minor or married woman, 870 

4. whether power of devise the same as that of gift, 371, 875,378, 880 

does not prevail against survivorship, 380 
absolute in Bengal, 384 

except as to rights of maintenance, 424 

5. devise with gift over, 382 

donee must be in existence at death, 384 

6. trust for successive pet sons valid, 884 

provided purposes arc legal, and donees capable of taking, 386 

7. estate unknown to Hindu law invalid, 88f> 

estate tail illegal, 385 
fruat for accumulation, 387 
unlawful conditions of tenure, 387, 445 
postponement of estate, ib. 
estate left in abeyance, ib. 

8. heir takes what is not validly devised, 386, 388 

how disinherited, 388 

9. will may be oral, 388 

no special form necessary, ib. 
how revoked, ib. 

operation of Hindu Wills Act, 390 

Probate and Administration Act* 392 

10. construction according to intention, 388 

what creates estate of inheritance, ib. 
when vague or illegal disposition, ib. 
devise to son , its effect, 262 

11. possession not necessary* 389 

idiot, infant, or disqualified heir may take, ih. 



810 


INDEX 


WOMAN’S ESTATE, 

in property inherited from Vale*, 560 — 607 

1. different meanings of stridh&num in Mitakah&ra and Day* B1 

560, 566, 614 

2. two qualities of estate inherited from a male, 661 

•canty authority in early writer*, 562 
origin of restrictions on alienation, 563, 561 
dependent condition of women, 563 
influence of religions principle, 564 

3. restrictions apply to all female heirs, 565 

larger rights of widow among Jains, 597 
♦ext of Mitaksh&ra examined, 566 

held not to apply to estate of widow, 567 — 589 
or of mother or grandmother, ib. 
or of daughters, 568 

except in Bombay, 569—570 
sisters take absolutely in Bombay, 571 -~572 
share on partition subject to same limitation*, 576. 577 
where express powers of alienation are given, 576, 584 

4. nature of woman's estate ; she is not a trustee, 578, 579 

her general j>owers, 578 

acts in excess iinralid, ib. 

bind her own life estate, 588 
has fall power of enjoyment, 579 

may not waste or endanger estate, ib. 
represents estate, 595, 605 

reversioners bound by decree or Statute of Limitations 
binds her interest, ib. 
unless decree fraudulent, ib. 
effect of declaratory decree against, 605 

5. Accumulations made by husband follow his estate, 680 

after bis death before delivery to her, ib. 
by widow herself are accretions, to estates, 581 
unless kept apart by her. ib. 
or mere cash balances, 581, 583 
purchases by widow out of her savings, 581, 582 
where she has received power to appropriate profits, 684 
their descent to heir of husband or of herself, 581, 584 

6. her power of disposition, 578 

for religions or charitable purposes, 5SC 
family ceremonies, 586. 587 
husband's debts ; maintenance, 687 
necessary purposes, 588 
arrears of government revenue, 589 

effect of her extravagance or mismanagement, ib. 
may sell part of estate, though possible to borrow, ib. 
must wait for necessity or pressure, 587, 589 
must profess to bind estate and not merely herself, 59 
no larger power of over self-acquisitions inherited, 597 
except among Jains, 597 
nor over moveable property, 698 

unless perhaps in Western and Southern India, and in 
598 

7. consent of reversioners renders transaction valid, 591 , 

whose consent necessary and sufficient, 591, 692 
in Malabar, 693 
how evidence, ib. 

8. onus of proof where her acta are disputed, 594 
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WOMAN’S 

to establish their validity, ib. 

9. effect of execution for (^rtona) debt of heirwi, 695 
for debt binding estate, *6. 

suit must be framed with that ti«w, ib. 
for debt of last male l*older, 596 

where de<’rw obtained against him, ib. 
heiress sued as representing him, *b. 

10. remedies against wrongful acts, 699 
only reversioners can sue, ib. 

to rasr,«*»in whsP*, 600 

what auiom ts to wants, ib. 
result of a ii * t., xb. 

non*- f<>r acts of stranger, ib. 

11. declaratory suits to ascertain title to succeed not allowed, 001 

to set aaide adoption. 603 
or alienation, 604 * 
are at discretion of Court, 603 

not allowed unless refusal would injure plaintiff, 004 
nor for collateral purposes, 003 
their effect in binding third patties, 606 
statute of limitation in case of, 6<»4 

12. equities on setting aside acts of heiress, 600 
none where her act wholly invalid, ib. 
where sale in excess of necessity, ib. 

made unnecessarily to pay off mortgage, 607 

13. principles of descent of property inherited by a woman, where she 

takes limited interest, 505 — 500 

dispute founded on text of Mitakshara, 560, 667 
where she takes absolute interest, 673 

in property not inherited from male <•*, 608 — 627 

14. origin and growth of her peculiar property, 609 

early texts defining it, 61 1 

origin and meanings of sulka, 78, 610, 612 

property inherited or devised, 612, 613 

does not involve idea of being at her exclusive disposal, 014 
meanings of Yautaka, Ayautaka, and Baudsyiku, 613 
purchases with, and savings of, follow character of fund, ib. 

15. power of disposition over it, 014 — 017 

absolute over saudaytka, 015 

except land given by husband, 617 
and over property inherited from a female, 616 
and over all her property after husband’s death, 016 
and over property acquired by her as widow, ib. 
subject to husband's control in other cases, ib. 
but not to that of any other person, t6. 
lapses to him by her death, ib. 
restricted in case of land given by husband, 617 
unless express powers of alienation, ib. 
power of husband to appropriate, 615, 010 
creditors cannot seise it, 615 
extent of woman’s liability for her debts, 616 
10. principles upon which it passes, 618, 619, 621 
case of a maiden's property, 618 
descent of Snlka by Benares law, 78, 620 
different rule in Bengal, 626 
of Yautaka by Benares law, 62), 622 
in Bengal, 622 
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WOMAN’S ESTATE —continued. 

ot giffci toboequeni and the hn* band’s gifts, 624 
•roordiMg to the MiUkslmra, ib, 
the ether Benares writers, 624 
the Bengal writers, 625 
of property receired from n father, 626 
according to Banares school, 622 
of all property not otherwise provided for, 622, 627 
only makes one descent ns stridhannm, 627 
how it passes on second descent, ib. 
doctrine of Maynkha, ib. 

WRITING, 

not necessary in case of adoption, 102, 145 

alienation, 365 
wills, 388 

ben ami transactions, 401 
partition, 45 A 

YAJNAVALKYA. 

age and antborship, 22 

YAUTAKA. See Woman’s Estate, 13, 15 

ZEMINDARY. See Alienation, 4; Impartible Property j Primogeniture. 


THE END. 
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Tarrant’s Digest of the Decisions of the Privy Council to be found 

ill Moores Indian Appeal Cases, Vol.s. 1 to XI V, 3rd editi<m 3 4 

Teroomal Row’s Digest of the J udgments passed by Hon. Privy Ooun- 

cil on Appeals from India, with notes (nun the Acta. Regulations, 

Hindu and Mahotuedan Law ... ... ... ... 5 4 

Thompson’s Manual of Hindu Law, 3rd edition, 1881. revised and con- 
siderably improved, illustrated by the decisions of all the Courts and 
the Privy Council, with an index now given for the first time and 
new cases noted up and added. The Appendix contains a discus* 
sion of the Shivagutigah Case .. 

Towns (The) Improvement Act, No. 3 of 1871 and Local Funds’ Act, 

No. 4 of 1871, with copious Index 

Transfer (The) of Property Act, No. 4 of 1882 corrected up to 

October 1895 

Vivada Ohint&mani, a Succinct Commentary on the Hindoo Law jire- 

vaient in Mitbiia, from the original »Sanncrit of Vachasp&ti Misra, 
by P. O. Tagore, 2nd e<iifton 

Weir's Rules, Standing Orders and Forms prescribed by the High 

Court of Judicature, Madras, (Criminal Rulings) corrected 
lip to 80th September I8h7 

Law of Offences and Criminal Procedure as expounded by the 

High Court of Madras from the year 1»62 to 30th 
wah annendix of orders ami fo» ms, compiled and annotated by 
T. Weir, Ksq., M. C. S., 3rd edition, 1888, royal bve., pages 1 ,2 O'* 
inrluttve of registration ... ... 

The above strongly bound in half cult, ludlaud Hides . 

r igram*t Malabar Law and Custom, 1882 

Selections from the Judgments of the Privy Oonncil 

recorded in Moore’s Indian A p peals, Vole. I to XIV, {Sutherland’* 

Privy Council, Law Repoits, Madras Appeals, Vola. 1 to VI 11, 

8vo , 464 pp . t reduced to ... ... ... ,,, 2 12 


3 4 
1 6 
t 12 


3 6 


0 13 


14 

17 
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14 
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Indian Mixcel Laneou* Publication # # 


MISCELLANEOUS PUBLICATIONS. 


drith Price# iucfnde PitHaye. 

Abbott's (Lord William) Berea ford’s Sporting Career ... 

A Blacker Pamphlet, or an attempt to explain the severity of the 
late Famine at Madras, by li. A. D. Phiflins, n.c.s. ... 

A Chapter on Bnrm&h Ponies, by “ Vagrant” 

Ackriiis System of Short-hand ... 

Adams’ (Veterinary-Major W S.) Treatise on the Diseases, Ac., of the 
Hindus 2nd edition, revised and enlarged, illustrated by 9 
... ... * - Treatise on Spavin Tarsal Exos- 


tosis 

Agricultural conditions, capabilities and prospects of the Neiigherry 
and Coimbatore Districts, reports by \\ . U. Robertson, Esq. 

Agriculture in Madras, a lecture by W. R. Robertson, Esq. 

Agriculture (Modern) and What modern Agriculture can do for the 
Indian Farmer, by W. li. Roberts* nt, Enq. ... 

Agricultural Question papers of Class I of 1876 and Class II of 1878 
of the Madras Agricultural l Allege 

A Guide to the City of Madras and its Suburbs, 4th edition 

A Map of Madras, being an Adjunct to the Guide, ou sheets plain @ 2/, 
coloured, 3/ and mounted on Hook Form ... 

Ainslie's Materia Indica, or account of articles employed by the 
Hindoos and other Eastern Nations in their Medicine, Arts and 


Agriculture, 2nd edition, by J. J. Wood, Part I, 104 pages 
Anderson’s Hand-book of Logic 

Anglo-Indian Race, by T. G. Clarke, 2nd edition, enlarged 
Appasawmy Pillay’B (C ) Anglo-Tamil Manual or Phrase Book, 

bated on the plan oi “ porbe^ U industn n i Manual ” 3rd edition 

Manual of Indian Terms used in the Revenue, 


1W. A 

2 \ 

1 

1 

2 ‘ 
8 ’ 

0 i 

1 1 

0 

0 

1 


3 1 


1 

0 

0 
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ike., Departments ... * ... 1 

Translation Guide No. Ill, English & Tamil, 
for •'Special Test ... ... ... 1 

— .... - No. I, English and Telugu. 0 

- - ■ — - ' - • Prefixes & Affixes, English 

and Tamil ... ... ... ... ... 0 

Apostolic Succession : (Exclusive Claims to) Refuted by being 
brought to the test of Holy Scripture, the Ancient Fathers. *k c. ... 0 

Asiatic Journal (Selections) first series, 1816 to 1829, 1 vol., red net, 5 
Balfour's (E. G.) Cyclopaedia of India, 3rd edition, 3 vols., (apply for 

Prospectus? reduced /<? ... ... 16 

Eminent Medical Men of Asia, &c,, who have ad- 
vanced Medical science for the use of Students 
and lor the \ ydiaus and Hakims of India 0 


The Vydian and the Hakim ; what do they Know of Medi- 
cine ? 3 rd edition ... ... ... ... ... 0 

Ban ting’s Letter on Corpulence ... ... .. 0 

Bayne’s Album of Indian Ferns ... ... .. 10 

Beddome’s Hand-book of Indian Ferns ... io 

■ ; — 7 — tLt.-Col. R. H.) The Ferns of Southern India, being de- 

scriptions and plates ot the Ferns of the Madras Presidency, with 
270 plates, quarto size. 2nd edition, author of ''leones 


The plate** ot this work are accurately drawn, and each one has in addition »* 
magnified figure ot the frond or distinctive structure. 

“leones Plantarum India Orientalist’ pts. 1 — 15, red. R& 25 26 
Bhagavat Gita (The) English and Tamil, by the late Rev. H. Bower, 

'*'* '*'» •wtirV, Irfii onrl inf r/w) O 



Indian Xfitrellanrons PubUratirM*. 7 


Ca#h Prie*$ t nr In tin Postage, w* a . 

Bidie's Pagoda or Varahara Coins ... ... ,**5 4 

Laboratory Analysis of Water, Milk. Bread — . * l 

Biographical Sketches of Dekkan Poets; being memoirs of the lives 

i$f several Eminent B inN. by ( "avally Venkata UairMsawnii, rnd. 1 10 
Bed lean’s (Col.) Traverse Tables, 4th ed., with 4 plates, >*>vi*md 4 4 

Bose’s (P. B) History of Hindu Civilisation under British Rale, 

1st, 2nd and Jrd voU ... ... 12 IB 

Bower's (Rev H.) The Chintamani, First book, called Nainacnl 

Ilarobaio, with ('ormnentary, note**, *vc , in English and T*mil ... I 4 
Brown*a Trees and Herbaceous Plants of Madras * it 4 

Buchanan’s Jonrney through Mysore. Canara and Malabar, 2nd ed M 

2 vide., with iimik* and a? plates ... ... 12 I a 

Builder's Vocabulary, English and Tamil and English and Telugtt. 

bv T S. Werssawtny Moodelliar, 2nd ?mp< tvi 'h . 2 2 

Building (Notes on) and Road-making with Rules for estimating 
Repair > to tanks and Hianm-lH. for t h<* u«e of purveyors and Over- 
gerr.H. with building data and other Table*, *tb nditinn, r*»r'm*d and 
mla*g#d f with It 7 plat oh ,..5 14 

T-m >* i •« .* » inti-r *-*»* v**»i hi <1 hnlf It#*. K'S, 

Burke’s (Vet. Capt R. W.) Tropical Diseases of the Horse and Ox ... 2 it 

Burmah — Map of Burninh. the Shan States and adjacent countries, 

showing Rail waya», *2 I < HR. *h«*fetlN l / ’ n.r«d<umH, tN I / i 4. mounted 2 0 

Caldwell’s BishopR.) Records of the Early History of the Tinne- 

velly Mission, dvinv s v«» . 3M> pp., rl- ih, IN iN ; to < ’atcchiats. .. 3 4 

— fR. C.) The Chutney Lyrics, 2nd edition, ro)<rint i 1839 1 Ik 

The Chit-chat Papers, reprinted from the Athenasum 

and l>nilv New#*. January May 1*7d ... 2 4 

Cave’s (H W ) Picturesque Ceylon. Vol I Colombo and Kelani 

\ alloy, illustd by JO Phot open pbtf... 19 4 

Vol II. Kandy, and Poradeniya, J 

plates 20 12 

— - Vol. III. Newara. Eliya and Adams* 

Peak. 24 plates ... ... ... ... 20 12 

Cassells’ t Rev J. W . » Indian School Algebra ... ... 0 11 

Cinchona (Notes on the Propagation and Cultivation of) or Peruvian 

h»rk tree.* *Ui ihe Nilgin-, bv W (j, Mclvnr ... t t. 

(Hril h'ittfihi’ering < 1’afn tH. 

No. I. Con versational Sentences, Tamil and English. 2nd edition... 1 11 
Noll. Anglo-Telugti Grammar. 2nd edition ... I it 

No. IV. Anglo-Tamil Primer. 3rd edition ... ... 3 ♦ 

No. V. Hydraulics, by Colonel J. Carpendale, 3rd edition ... I Ik 

No VII. Anglo-Telngu Primer, 2nd edition ... 2 4 

No. IX Sehoury’s Text Book of estimating, 3rd edition, revised, 

with additional tables, M2 plates . H |0 

Coins of Tiunevelly (The) by Rev. E Loventha), with 4 photograr 

pine. plates ... ... . 2 9 

Colebrooke's Miscellaneous Essays, 2 vols., with 7 ... lo 8 

A rich of ruaf^i ml# for history «nd plant** ton of ( he VftJai#. 

Connemara’s (Lord) Speeches, edited by J D Rees, < t .* 14 

(Sonquest's (Dr.) Outlines of Midwifery, Tamil and English, 2/6; 

Tel turn and English. 2 6 : CTanareHe and English ... ... 2. C 

nish’s Under the Southern Cross . 8 4 

ton’s (Col. A ) 1.000 Short Colloquial Sentences, composed of 100 

common 'IVlntrn «ord<. wit»< free translation. 2»»d edition 1 % 

(General Sir A* T ) Public Works in India, with am intro* 

d notion by Major (tenoral J F Fif>cher. R E. ... 2 11 

mi ugh am* a (Sir H. S.) British India and its Rulers ... 8 4 

tois' (Col. A ) Manual of the Hindustani Language for the wm 
of officers, with Vocabulary and easy stories, pages UA>.2ndi Mdicm. 1 10 
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Indian M itcsllaneoua Publication*. 


Prices incluile Pottage, Iti 

Cnrtoii (Col A ) Hints to Candidates for Examination by the Higher 

Standard in Hindustan* ... ... ... ... C 

Be Qtrincey’s Revolt of the Tartars, Notes by W. E. Hoare, m.a , F. A. 

Text Book, 1897 ... ... ... ... 1 

Bey’s ( K. L ) C.I.E. F.C 8. The Indigenous Drugs of India . I: 

Digby’s Famine Campaign in Southern India. 1876-78, 2 vois ... it 

Forty Years f Citizen Life in Ceylon, 2 volg. ... ... € 

Drury’s Useful Plants of India. 2nd edition ... ... ... $ 

Supplement to the above ... ... ... ... i 

Drury’s Hand-book to the Indian Flora, a guide to all the Flowering 

Plants indigenous to the continent of India, 8 vols , royal 8vo., 
cloth • ... * > . ... ... ... 81 

DuBois on the People of India, 3rd edition* with notes, corrections 

and additions, by Dr. G. U. Pope, with Index ... 1( 

■ ■ — ■ - on the People of India, reprint of the original ed. t with Index, f 

Duff’s (Lady Grant) Speeches delivered at various Public Insti- 
tutions and Meetings during 1884- H*>. half calico. Us. 1/2, full cloth. I 

Bymock's Vegetable Materia Medica, Parts I — VI ... ... 5 

Pharmacographia Indica. A history of the principal drugs 

in British India, Part 1 ... ... ... ... .* 

Elliott's Flora Audhrica of Plants met with in the Northern Circars, 

P a rt I • » * .«* ... ... ... ... 


English and Tamil Dictionary for the use of Students and Colleges 
with the Tamil words romanized, 1 vol., royal 8v<>., half bound. 1,5 1 9 
pp., with registration ... ... ... ... ... I 1 

Ephemeris (English, Hindu and Musulman Calendars) 1851—1898 f 
Epitome of Engineering by a Subordinate of the D.PW. 

Extracts from Manuals or the more deadly forms of cattle diseases 
in India, Messrs. Thacker <& Hallen, in English »»ud Tamil 
Extracts from Man and Nature or the earth as modified by human 
action, hy Marsh, with notes on Forests and Rum fall in Madras, 
hy A. J. Stus* fc» c s. ... 

Falconer’s Manual of Midwifery for Pupil Mid wives. 5th ed , revised 

and enlarged. 47 plates... 

Tamil Edition ... 

Family Washing Book for 2 years ... 

Fifth Heport oi the Select Committee on the affairs of the E. I. 
Company, with Addenda to 1 8HJ. with Addenda and Glossary, by 
8ir C. Wilkins, Vol. I Bengal, Vol. II Madras, 2 vols ... ... 2 

Fifth Report, Vol. I., Bengal (may be had separately) ... ... 1 

Fifth Report. The Addenda with Glossary ... 

Firminger's Manual of Gardening, 4th edition ... i 

Fisher's (T.) Letter-press printing, composing A proof reading, illustd. 
Flowers and Gardens (Mrs R. Temple-Wrlght) An ABC Manual 

for Beer in n** is. 3rd ed. 


Foulkes’ (Rev. T.) The Legends of the Shrine of Harihara,|in the Pro- 
vince of Mysore, translated from the Sanskrit, cloth extra 
Fuhrer's The Sh&rqi Architecture of Jaunpore, Vol. 1, 1889, iUtd. 1 
Purnell’s (Dr.) Lecture on Water, its connection with the Public 

Health, 3rd edition 

Gautx’s Manual of Architectural Drawing, 2D plates 
Garrett's Classical Dictionary of India, the Mythology, Philosophy, 
Literature, Antiquities. Arts. Manners, Customs, Ac., of the 
Hindus, with supplement. 1 vol. 8vo., 96<> pages ... ... ) 

The Supplement separately , 160 pages 

Gazetteer (A) of Southern India, with Atlas of Plans of Towns, Ac, 

~ 2nd edition. 345 pages 
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Caeh Price e include Pottage* tit* s. 

£ a and tie Blue Mountain*, by K. Burton *** ••• 0 10 

ngh's Philosophy of the Upauishads ... ... ... 7 £ 

Grants (Dr. A .£.) Indian Manual of Hygiene, Vol. I*, with 21 plates. 7 6 


m 


Griffin** Aid-de-Camp or the treatment of Horse* in India, by Blunt 
Spurs, nth e*H Hon, illustrated 
Greenlaw** (Col. the late) Masonic Lecture* ... 

Hankin'* Cholera in Indian Cantonment* and how to deal with it ... 
Hawke*' Diseases of the Elephant and Camel... 

Hay es* Racing Reminiscences. iHu*hat*d 

Hehir's (Dr. P ) Hygiene of water and Water Supplies 

Heuderson's Elements of the Slide Buie 

Herklots* Quanoon-E-Islam or the Customs of the Mussulmans of 


4 4 
2 4 

2 2 

1 1 
0 0 

2 2 
« 2 


India. 3rd edition* with 20 plnte* ... ... .. 10 8 

Household Expense Book, Tables of Indian Weight*. Measure*. Beck- 
oner. Wages, Ac., l>lmby’a accounts, Calendar 1807, Kn.il way time 

.just published ... ... J. ... 2 12 

Income The; lax Act 1866 (No. 2 of 1886), with rules, to which is 
appended a Culvulatnr lor facilitating calculation* 011 Incomes and 
Salaries, and on Government Securities, by E. N. Krudbomnu', of 
the Bank of Madras ... * ... ... ... ... 0 lO 


Indian Domestic Economy and Cookery, by Biddell, r*pr inf. 1888 red. 

Indian Gardening, by Biddell, 6th edition, edited by Col. Boddam ... 

Indian Grasses, 2nd edition, revised and enlarged, Illustrated with 
€9 Lithographic plates, by T. J. Synumds. v.», .... 

Indian Snakes- An Elementary Treatise on Onhiology,a descriptive 
catalogue of the Snakes iound in India A the adjoining countries, 
by E Nicholson, with 20 j dates, coloured. Hud edition, rtyrrinted, 1893. 

Indian (The) Family Doctor, by G. E. King, Assistant Apothecary... 

Indo Danish Coins, by T. Bangacharry, u.a , A Desik&chary, h.a. ... 

Interest Tables, Set of, from I Be. to Bs 100,000 calculated 2 to 
12 % for 1 to I'hft days and for I to 12 month*, pocket size, 34<> }>p. 

JafTrey s Hints to the Amateur Gardeners of Southern India, 2nd 
edition, with chapters on Crotons, Foliage Hants, Palms A Cycads. 

Java — Some Notes on, by H. S Boys 

Jelly's Student’s Arithmetic 

Jenkins* (Bev. EE) Sermons preached at Madras 

Jenson's (Bev H ) Practical Tamil Header 

Jones’ (J. A.) A Treatise on Switches and Crossings for Bailway and 

Tramway Engineers ; calculations for determining spreads and 
positions with notes on their design and construction, and on the 
arrangement of Hallway Station Yards, with 42 diagrams, r 03 ^) 8 vo. 


4 6 
3 4 

3 12 


7 14 

2 2 
9 13 

2 10 

2 4 
2 2 
1 15 

1 4 
1 2 


2 10 


Joss* (Bev. W.) Motes, Ac., on Balfour Stewart Physics Primer, with 

51 lithographed diagrams, reduced to ... ... 1 2 

Kearns’ Kaly&na Shat&nku, or Marriage Ceremonies of the Natives 

of iS. India ... . ... ... ... 1 12 

Koely's Lessons on Domestic Economy, 3rd edition , revived improved 0 8 

JS.B . — If 26 4’opies arc ordered at a time {Z 0 n«. each 

Kingscote's (Mrs. Howard; The English Baby in India and how to 

rfiAf it • « • •*« *** • • • * « * 9 m » 2 2 

Land (The) of the Tamnlians and ita Missions, by the Her. 2. R. 

Baierleiti, translated from the German, h, J. 1). H. Gribble ... 4 3 

Latin Text for the Matriculation Examination of 1897, with Votes. X 14 
Latin Text, Translati''n of ... ... ... ... 15 

Lays of Ind, by Alif Cheem ... ... 712 

Lethbridge’s The Golden Book of India (1893) ... ... 89 4 

Maepherson’s (James, Gold Medalist) Veilghsrry Tea Planter ... 1 2 

Madnaya Row s (Raja Sir T.) Three Addresses ... 0 5 

Reflections about Russia... ... 0 5 
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India* M-eaellanaous Publication*, 


„. Oath Price* include Pottage , U. *. 

Xa 4ru Cookery Book for tke people, 4th edition, improved, Be. 1/10 ; 

half calico boards; noBTttd in calico ... ... 2 J 

XadracUna, bf W- T Xn»ro, Philomath (Rot. Wa. Taylor), 3rd 

edition, reprint, 1889... ... ... ... ... % 1 

Xalleton’e (Col. 0. B ) Seriafapatam — Pact A Present, with 2 plane... I S 
Kanisty'a (0. Hexricter-ot-Law) The Metamorpbosii of Silver 11 

Hap of the City of Madras, 1894, 30 x 18, sheet coloured. Be. 3/8. 

... ... ... ... ..v 3 M 

Mathematical Table* for the use of Students in the Civil Engineer* 

itig College ... ... ... ... O 13 

Mclvor’s Oar Mountain Ranges, and how to develop them ... 1 1 i 

Me Master’s (Col. A. C.) Notes on “Jerdon’s Mammals of India,” 

2nd edition ... .. .... .. .,,24 

Milne’s Adjustments of the Dampy and T Levels, a reprint with two 

di’igrauiH ... ... ... ... . 0 S 

Mills’ Indians’ Stock owners Manual (Tamil Translation) 2 1 

Mills' Plain Mints on Cattle Diseases in India. 2nd ed.. illustrated .. » 4 

Milton’s Paradise Lost, Part II, with notes by W. E Hoare, A. 

Text Book (Poetry), 1897 ... ... ... ...Oil 

Morgan’s (Goal- H. R.) Forestry in S. India, edtd. by John Shortt, *.d. 2 11 

Moor’s Hindu Pantheon, with plates, edited by Rev W.O, Simpson. 0 <3 
Morris’ Telugu Selections, 2nd edition, with Vikramarka Tales. 

8vo., t><‘7 p|>. ... ... ... 6 H 

CP T Test- book for Sub-Judges, Deputy Collectors, Ac. 

Mull&ly’s Notes on the Criminal Classes of the Madras Presidency. 3 3 

1 calico board 1 ll 

My Poultry and how I manage them, by an Indian Hen wife ... i 2 

Munro’s (Sir T. ) Selections from his Minutes and other official writ- 
ings, edited with an Introductory memoir and notes, by 8ir A. 

J. Arbuthnot, K.o.ei, one thick Vob, 7-0 i>p., reduced to ... 8 \2 

Heilgherry Sporting Reminiscences, by an Old Shikari, with photos io 15 

; — without photos... 0 < 

Norton’s (George) Rud mentals, a series of discourses addressed to 

Natives, 2nd edition, with Introduction, by J. B. Norton ... 2 0 

Ooty and her Sisters, or onr Hill stations in South India ... i 2 

Orme’s History of Hindost&n, 3 vols., with plates and maps ... 11 € 
Ornamental Foliage Plants —Crotons, Foliage Plants. Palms & Cycads 0 8 
Percival’s (Rev. P.) Tamil Proverbs, with tneir English translations 3 6 

* — English and Tamil Dictionary ... ... ... 2 2 

Peterson’s Shakespeare’s Merchant of Venice, with notes 1 1C 

Pickings from Old Indian Books, Vol. 1 ... ... ... I |j 

Planter’s (The) Manual, Coffee by Laborie and Cinchona by Mclvor, 

revidmi 0<iiUon ... ... ... ... ... 2 4 

Pope’s Tamil Primer in the Anglo-Indian character ... ... i 2 

- — r (Surg. Major T. H.) Cataract in the Madras Presidency, 

Southern India . ... ... ... ... 1 { 

Practical Hints on Flower Gardening in Madras, by F. H. L., with 

chapters on Crotons, Foliage Plants, Palms ami Cycads ... 1 2 

R&e’a (Rev. G. Milne) Syrian Church in India ... e U 

Roy’s Poverty problem, a dissertation on the cause and remedies 

of Indian poverty ... ... ... ... ... 3 £ 

Ready Reckoner with Tables of Wages, Indian Weights and Mea- 
sures, Telegraph Tariff. Postal Notes, Rates audt Money Orders l 2 

Reflections about Russia, by RwOi Sir T. Madhava Row, a.e.s.r. 0 js 

Regimental Rhymes by “ Kentish Rag," paper covet, 1#; calico \ 
Rhenius’ Tamil Grammar, 4th edition ... ^ 4 tS 

Rhodes’ (A.) Earth- work Tabfakflrd edition ^ ^ Its 

— — - Universal CSucve Tablea fft teOways, Canals, Ac. % %% 


u 


Indian Mimslkmmu* PtMi cmti ** ** 


. Cash PrUms intduds Posiags. st. a. 

Boot* Child of the Ocean, A romance of the Aifanai *** 4 0 

Bow* and Webb's Hint* on the Study of Rnglitfu — , M . 3 & 


Hand-book of Common Salt, by X X L. Ration, 2nd edition, with 
a chapter on the manufacture and chemistry of Saltpetre ... 0 & 

Ration'* Report on the Manufacture of Salt, Madras Presidency, 

I ^72 .. »•« * * • ... —v* *♦* 1 10 

Hatton** Additional Chapter on Saltpetre ... ... 0 ft 

Report of the Madras Salt Commission or 1876, 3 maps, Reprinted by 

authority ... ... ... ... ... 7 12 

Saltpetre, a Brief Acconnt of— its theory, origin, source of supply, 

method* of manufacture and refining, by W. Kingston ... 0 ill 

Sankaranaray ana's English and Xelugu Dictionary, 2nd edition ... 4 6 
S&raswati V ilasa Text 4/4 ; Text with translation, by Her. T. Fonlkes 8 2 
Schmitz's (Dr. L ) Manual of Ancient History, Madras University, 

F. A. History Text Book, IGf/* edition ... ... ... 6 14 

Set of 10 Classical Maps to accompany above... ... 1 1# 

Sell’s (Rev. E) The faith of Islam, sewed, Rs. 2/8. cloth... ... 3 0 

Sewell’s Archaeological Survey of S. India, Vol. I, 10/12: Vol* II ... 8 10 
N B, — Vol. If, coni it in* the Author’s ** Sketch of the Dtwa*tIk» of 
South km* 1 *i>i \ . %f 

Sewell** Indian Calendar with Table* for the Conversion of Hindu 

and Muhomrawlan into A. D. dut-es and vice versd with table or 
KcHph*m» v ini Hit* in India ... ... ... ... 32 4, 

Sherring’s Hindu Tribes and Castes. Vol. 2 ... ... ... 12 14 

Shortt's t J. t n nJ Work*. 


A Manual of Indian Agriculture, with 12 plates ... ... 3 12 

Account of the Tribes aud Geographical and Statistical Memoir 
of the Neither! it»H, by the late Colonel Ouchterlony, Fart 1 ... 2 4 

And Cornish’s the Shevaroys, ft other Range* in the Salem Dis- 
trict, Fart II .. ... ... ... ... 2 2 

Account of Jeypore, in Vizag&p&t&m, descriptive of it* feature, 
climate, people, fte. — The Mainudra Malli — the Yc lagary aud 
Jawady Hills — GalHcondah, Part III ... ... ... 1 12 

Account of Nundidroog, the Mukh, or Kudar Mookha, the B4bd 

Baden Hills and Ilamandroog in Bellary, with 3 plates. Fart IV 2 4 
Account of Thomas* Hill or Kil&sa in Vizag&patam. Report on the 
proposed Sanitarium— Memorandum on vizagapatsm, Harbour ft 
Port — Kondavide in the Kistua District — The Hill Ranges of the 
f'uddapah District — The Anaioally Hills —The Pul ni Mountain* — 

North Coimbatore, ft Lam bt on Peak Range, with 3 plate*. Fart V 
Account of Parts of the Hullamullays, Kurnool District, Ac., 

P^rt VI 

• • « » T X • * » .» * * * . » . . . . . 

A Manual of Indian Cattle ft Sheep, their breeds, management, 
ftc., 3rd edition, revised. 1880, with 24 plates 
Autobiography (of Dr. Shortt) ... 

Manual of Family Medicine for India 
On Indigo Culture. Tamil and English ... 

Sketches of If alive Life and Character in India, by P. K. W, 

Skinner’s Description of India and Burman Timber* 

Stag Corps Officers* Companion and Probationers’ “ Vade Mecum,” a 
useful hand-book for all ranks, by Capt. G X Shaw, Adjutant, 6th 
Madras Infantry, 3rd edition, applicable to the four Commands, 

Shaw’* (P»Jrt G J-> 460 Oaeeturas >nd Aw,r, for the Bx**in*tieji 

for final admission into the Indian Stan Corps M# 

Steel’s (Vet. Surgeom J-H) A Mwufl of thedisesees ofthasamsi, iUlA 
Steel end Syusoui’s Xaten* £WUe» Vetoriaana Iad|ca, c©lewl 
, plate* ... ... **• ... ... 

Stoddard’s (CoL) Hydraulic Hales aud Vemulff. 3rd edition ... 


• . * 


*«• 




2 U 
1 12 

2 12 

1 6 

2 12 

2 4 

1 14 

2 6 


3 3 

!*■ 6 

A 4 

4 4 

t 13 
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Indian MiseeUaneou* Publications. 


*** 


• #* 


Oath Pric& include Portage* 

Strangers Yet. A Tale of three Christmas Morns 
Syad Mohammed Latif's History of the Punjab 
Taylor 1 * Hindu Mythology and Philosophy /Jnd edition ... 

Telugu Selections compiled from the several Test-books in that 
language, for the use of Officers in the Civil, Military and Public 
Works Department, in the Madras Presidency, by order of the 
Board of Examiners, 2nd edition , 607 pp., demy 8v<> ... 

Temple- W right's (Mrs. B.) Flowers and Gardens, 3rd ed. ... 

Thomas* (H. 8.) MC S. Tank Angling in India, with 17 illustrative 
plates, Author of the “ Hod m India.* Ac. 

Thurston’s Roman, Indo-Portugmese and Ceylon Coins, with plates, 

2nd od., i Catalogue No. 2) 

— - - History of the Coinage of the East India Company, with 

j&lst^®s . • . ... ... ... 

Catalogue of Progs, Toads and CoeciHans of Southern 

India, illustrated bv thirteen plotee 

— — *— Pearl and Ch&nk Fisheries of the Gulf of Man&ar, 2nd 

edition , illustrated 

— — Bameswaram Island and Fauna of the Gulf of Manaar, 

(Bulletin No. Z), 2nd edition, with jtlatcs 
~ Koto of Tours on the Malabar Coast 

— Anthropology of the Todas, Kotahs, Ac., of the Kiligiris 

(Bulletin No. 4), illustrated 

Tobacco, its planting and manufacture, in Tamil and English 
Tod’s Annals and Antiquities of B&j&st’han, or the Central and Wes- 
tern Kajpoot States of India, in 2 vols., with a map, royal 8vo., 
third reprint, 1 880 

Yikr&marka Tales in Telugu, revised and reprinted 
Ward on the Hindoos. 5th edition 

Introduction to the above 

What to tell the Cook, or the Native Cook's Assistant, in English and 

Tamil, New edition in the Pres* 

Wheeler’s Madras in the Olden Time, new edition, 3 vols. in one ... 

Early Becords of British India 

Wickham’s (Capt. W.) Military Transport in India 
Wilkins’ Hindu Mythology 

Wilk’s Sketches of Southern India, in an attempt to trace the His- 
tory of Mysore, from the origin of the Hindu Government to the 
extinction of the Mahomedan Dynasty in 1799, 2 vols., royal 8 vo., 
with maps... 

Wilmot’a (Capt. H. E ) M.S.C , Manual of Persian Phrases for use in 

translations 

— Manual of Hindustani Phrases for the 

L. S. Examination 

. O ne thousand Hindustani idiomatic 

Sentences for the use of Candidates for H. S. A H. P. Examinations 

JEsop’s Fables in Persian 

Wilson’s Descriptive Catalogue of Mackensie’a Oriental Manuscripts 

(C. R ) The Early Annals of the English in Bengal, Vot I, 

with maps and plans 

Woodrow’s Gardening in India, 5th edition, 1889 ... red, 

4 * Wy vern’s” Furlough Reminiscences, a Potpourri or reflections, 
observations and incidents, compiled from the diary of a Happy 
Holiday in England ... ... ... ... *><*. 

y vern’s” Sweet Dishes, a little treatise on confectionery and En- 
tremets Sucrde, 3rd edition, revised 
44 Wy vern’, 1 ” Culinary Jottings for Madras. 6th edition... 

44 Wy vern’s” Moir’s Preserved food and how to prepare it for the 


~ WyvernV* Common Sense Cookery 
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HIGGINBOTHAM & CO.’S 

BUSI.VKS8 AKVEKTISUHKNT 

(Established 1844.) 


LIBRARY AND BOOK DEPARTMENT. 


An unrivalled stock, amply maintained by fortniglitly arrivals, constating of work# in 
all branches of liter** tin o of iht* very latest edition*} besides upwards of Two-hun- 
dred local reprint** of Uw and Old Indian Hooka. AUn a well selected stock of 
Second-hand books, constantly replenished and cheaply priced : all in fair order, 
lint sent gratis. 


Libraries valued and Second-hand Standard works 


PRINTING, PUBLISHING, AND BINDING DEPARTMENT. 

ICvery description of lhmk-wi rk tinned »>nt in first cm** style at hi odor ate 
Authors treated with on most itccuniiiiodfit mg torm* nnd, subject to approval, 
turee undertaken at persona: i i«k 

Job-printing, plain and illuminated, executed in U*«t style, and in one or 
colors. Addresses and A w hi d-cei tifieutew, on parchment or paper, with fancy or 
plain borders, neatly done. 

Book-binding and Map-mounting >n Lint vmy l 


ENGRAVING and DIE-GUTTING DEPARTMENT. 

and Crests designed and artistically Hunk in steel. 

Visiting, At-home and Invitation Cards engraved and printed. 

BALL PROGRAMME CARDS AND PENCILS. 

A varied assortment of latest design**. 

STEREOTYPING. .Jobs of all descriptions undertaken. 

STATIONERY DEPARTMENT. 

A large and wirioM stock of supeuoi quality suited for general, complementary, and 
office use and for Mourning impmteu direct from Lobhs, Kidd & Co.; Whatman j 
and Goods)] and bon. Writing appliances of every description of the very best 
quality always ou bund. 

Fancy stationery in I urge variety, bevelled gilt edge cards. Conespoudsnce 
cards with envelopes. Lance cards. Invitation, Chit and other stationery. All in 
the latest style. 

Merchants' Account books, London made, of vurious sizes and thickness. 
Account Books made to order of any style of ruling. 

ORAWING AND ARTISTS’ MATERIALS. 

Imported direct from Winsor and Newton. Colour boxes of various descriptions. 
Dry and moist water-colours, for illumination and Missal painting. Sketch books. 
Prepared canvas. Bristol and Mounting boards. Sable and Siberian Hair brushes, 
Pencils, Crayons, Ac. 

FANCY GOODS AND LADIES’ REQUISITES. 

A large and varied assortment, useful, ornamental and suitable for presents. Work 
boxes and baskets. Honsewifea, Hand-bags. Jewel boxes. Dressing cases. Photo- 
graph Albums, 

CHURCH SERVICE, COMMON PRAYER AND 

HYMN ANCIENT AND MODERN, 

in various sixes and styles of binding* 





